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PREFACE. 


Thiety  years  liave  elapsed  siuee  the  last  Edition  of  this 
Work.  In  the  interv^il  vast,  alterations  have  been  made 
in  almost  every  branch  of  the  Law  of  Mortgages.  To  show 
how  completely  the  whole  subject  has  been  revolutionised, 
reference  need  only  be  made  to  the  Judgment,  Eegistration, 
and  Bills  of  Sale  Acts,  to  the  Bankrupt  Laws,  to  the  Acts 
relating  to  Married  Women,  to  Locke  King's,  Lord 
St.  Leonards',  and  Lord  Cranworth's  Acts,  to  the  Eailway 
and  Merchant  Shipping  Acts,  and  the  numerous  statutes 
which  have  materially  changed  the  order  of  the  Administra- 
tion of  Assets.  The  present  Work  is,  therefore,  necessarily 
not  so  much  a  new  Edition,  as  a  new  Book. 

The  arrangement  in  the  former  Edition  has  been  mainly 
retained,  but  each  Chapter  is  more  strictly  confined  to  its 
particular  subject-matter,  important  collateral  subjects  being 
treated  under  separate  headings.  The  Table  of  Contents 
and  Index  have  been  entii'ely  remodelled  and  enlarged. 

The  object  sought  to  be  attained  has  been  to  produce  a 
useful  Practical  Treatise,  setting  forth  the  law,  as  it  is 
believed  to  be,  in  clear,  concise  terms,  expunging  all  obsolete 
matter  and  the  lengthy  statements  of  the  facts  of  cases. 

Many  acknowledgments  are  due  to  the  careful  assistance 
of  Mr.  Henry  Arthur  Smith,  Barrister-at-Law,  of  1,  E'ew 
Square,  in  passing  the  Work  through  the  press. 


W.  W.  M. 


Lincoln's  Inn, 
Octoier,  18S0 
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A    TEEATISE 


LAW   OF    MOKTGAGE. 


CHAPTEE    I. 

INTBODUCTORY. 


A  MORTGAGE  has  been  defined  to  be  a  debt  by  specialty  (a),  Definition  of 
secured  by  a  pledge  of  lands,  of  which  the  legal  ownership  is  vested  ™°  ^^^' 
in  the  creditor,  but  of  which,  in  equity,  the  debtor  and  those 
claiming  under  him  remain  the  actual  owners,  until  debarred  by 
judicial  sentence,  legislative  enactment,  or  their  own  laches.  It  is 
a  security  founded  on  the  common  law,  and  perfected  by  a  judicious 
and  wise  application  of  the  principles  of  redemption  of  the  civil  law. 
This  definition  is  not  accurate,  and  indeed  it  has  been  found 
difficult  correctly  to  define  a  mortgage,  but  for  the  ordinary  pur- 
poses of  conveyancers  it  has  been  considered  as  a  pledge  of  real  or 
personal  estate  evidenced  by  deed  for  securing  the  payment '  of 
money  (6). 

A  mortgage  does  not  necessarily  imply  a  debt  by  specialty,  for  if  whether 
the  mortgage  contain  neither  covenant  nor  bond,  a  simple  con-  ^precon- 
tract will  be  raised  by  the  advance  made  at  the  request  of  the  ^^'^^ 
mortgagor  (c) ;  and  there  may  be  a  charge  upon  property  unac- 
companied by  any  personal  liability,  express  or  implied. 

An  inquiry  into  the  nature  and  practice  of  mortgages  will  lead  General  plan 
to  the  consideration  of  the  origin  and  historical  deduction  of  mort-  ^°^ 
gages,  their  adoption  by  the  common  law,  and  the  establishment  of 
the  equitable  right  of  redemption.  We  shall  be  then  led  to  inquire 
into  the  nature  of  an  equity  of  redemption,  its  incidents  and 
qualities,  the  division  of  the  respective  interests  of  the  mortgagee 
and  mortgagor  in  the  land  in  pledge,  into  legal   and  equitable 

(a)  Gallon  v.  Hancock,  2  Atk.  435.  (c)  Yates  v.   Astmi,  i  Q.   B.    182,  ct 

(*)  Dav.  Conv.,  vol.  ii.,  p.  550,  3rd  od.       vii^c  infra,  p.  736. 
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2  ORIGIN    OF   MDETGAGES.  Chap.  1. 

estates,  and  the  ultimate  establishment  in  equity  of  an  actual 
ownership  in  the  mortgagor,  susceptible  of  the  like  limitations  and 
modifications  of  interest  as  the  land  itself.  It  will  then  be  expe- 
dient to  take  into  consideration  certain  compulsory  modes,  by 
which  land  may  become  a  security  for  debt  by  statutory  enactments, 
and  afterwards  to  inquire  into  the  different  subjects  and  modes 
of  mortgage.  Our  inquiry  will  subsequently  lead  to  a  considera- 
tion of  the  rights  of  parties  entitled  to  the  equity  of  redemption, 
the  priority  of  incumbrances,  of  tacking,  and  the  doctrine  of  notice 
as  applied  to  mortgages ;  and  in  conclusion,  by  what  estate  the 
mortgage  debt  must  be  discharged,  of  foreclosure,  and  of  the  several 
cases  and  authorities  relating  to  devises  of  mortgaged  lands, 
whether  by  the  mortgagor  or  mortgagee. 

Origin  of  Preceding  writers  have  traced  high  the  origin  of  mortgages. 

moi  gages.  Pledges  or  pawns  were  probably  known  to  the  earliest  nations  (d). 
As  soon  as  men  recognise  the  rights  of  property,  their  necessities 
will  suggest  the  idea  of  pledging  that  property,  as  the  ready  means 
of  supplying  their  wants  without  departing  with  their  absolute 
ownership.  Their  immediate  personal  property  (e)  may  be  the  first 
objects  of  pledge ;  afterwards  articles  of  merchandise  and  barter  ; 
and  ultimately  land. 

Mortgages  of  a  peculiar  nature  are  said  to  have  been  known 
amongst  the  Jews,  from  whom,  according  to  the  opinions  of  some 
writers,  the  notion  of  mortgaging  lands  had  origin.  Land  could 
not,  according  to  the  Jewish  law,  be  aliened  beyond  the  next 
jubilee,  which  occurred  every  fifty  years.  The  original  owner 
might,  at  any  time  during  the  fifty  years,  redeem  on  payment  of 
the  value  of  the  land,  to  be  computed  from  the  time  of  redemption 
to  the  next  jubilee,  and,  at  all  events,  when  the  day  of  jubilee 
arrived,  the  lands  returned  to  the  owner,  discharged  of  the  debt, 
and  their  loans  were  regulated  accordingly. 

(xreeks  and  From  the  Jews,  the  idea  of  mortgages  is  supposed  to  have  passed 

to  the  Greeks  and  Komans.  Pledges  and  pawns  were  well  known 
to  the  Eoman  law.  The  Eoman  hypotheca  closely  corresponds 
with  our  idea  of  a  mortgage.  The  subject  in  pledge  was  retained 
by  the  debtor,  and  the  creditor  was,  in  default  of  payment,  driven 
to  his  actio  hypotheca/ria  to  obtain  possession,  and  at  any  time 
before  sentence  the  debtor  might  redeem  (/).     By  that  law,  the 

{d)  Mr.  Ellis  observes  in  his  Journal      Chinese  cities  as  in  London, 
of  the  Embassy  to  China,  p.   157,  that  (e)  Deut.  chap.  24. 

pawnbrokers'  shops  are  as  mimerous  in  (/)  Bac.  Abr.  Mortgage,  A. 
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debt  was  the  principal,  the  security  an  incident,  and  when  the  one 
ceased,  the  other  ceased  also,  and,  until  sentence,  the  ownership  of 
the  debtor  was  not  displaced. 

Doubts  are  entertained  whether  mortgages  were  known  to  the  Anglo-Saxons. 
Anglo-Saxons.  We  are  in  a  great  degree  ignorant  of  the  nature  of 
their  law  of  landed  property.  The  most  profound  writers  are  at 
variance  [g);  the  one  side  asserting  the  law  of  feuds  or  tenures 
to  have  been  acknowledged;  the  other  that  it  was  not.  But  it 
seems  to  be  admitted  that  a  right  of  free  alienation  of  property 
existed,  which  implies  the  right  of  mortgage  or  conditional  sale  ; 
and  whether  the  feudal  law  was  recognized  or  not,  it  is  manifest 
that  it  was  not  admitted  with  the  burthensome  restrictions  after- 
wards introduced  by  the  Norman  feudists  (h),  and  which  we  may 
conclude  to  have  been  those  generally  submitted  to  by  the  Normans 
themselves,  and  other  continental  nations  then  acknowledging  the 
feudal  law.  It  is  not  highly  improbable,  that  the  Saxons  might 
on  their  conquest  have  found  traces  of  the  civil  law  introduced  by 
the  Eomans  during  the  long  period  of  their  possession,  and  have 
engrafted  them  on  the  principles  of  the  feudal  law  as  then  acknow- 
ledged by  themselves,  and  which  had  not  then  arrived  at  the  full 
maturity  it  subsequently  attained. 

After  the  Norman  conquest,  mortgages  must,  it  should  seem,  Normans, 
have  been  for  a  time  suspended.   In  the  twentieth  year  of  William's 
reign,  and  on  the  completion  of  Domesday-book,  he  summoned  a 
meeting  of  all  the  principal  landholders  in  London  and  Salisbury, 
and  accepted  from  them  a  surrender  of  their  lands,  and  regranted 
them  on  performance  of  homage  and  the  oath  of  fealty.      The 
mesne  lords,  on  their  subinfeudations,  also  demanded  homage  and 
fealty,  and  it  was  held  that  the  bond  of  allegiance  was  mutual, 
each  being  bound  to  defend  and  protect  the  other.     From  this 
flowed  the  doctrine  that  the  tenant  could  not  transfer  his  feud 
without  his  lord's  consent,  nor  the  lord  his  seignory  without  his 
tenant's  consent,  although  the  tenants  (even  of  the  crown  it  should 
seem)  might  grant  subinfeudations  {i.e.  to  hold  of  themselves)  with- 
out license.     It  was  further  held,  that  the  tenant  could  not  subject  Originally 
his  lands  to  his  debts  by  execution  of  law,  for,  if  he  could,  he  might  subject  to 
have  effected  that  circuitously  which  he  could  not  by  direct  means  ''®''*'- 
have  accomplished.     Nor,  if  the  lands  came  to  him  by  descent, 
could  he  alien  them  without  the  consent  of  the  next  collateral 

(g)  AVnght's  Ten.  47.  (A)  Soinn.  Gavel.  87  ;  Spel.  Feuds,  21. 

B  2 

Digitized  by  Microsoft® 


4 

Normans, 


OEIGIN    OF   MORTGAGES. 


Chap.  1. 


Statute  of 
Quia  Emp- 
tores. 


heir  {i).  By  these  restraints  on  alienation,  mortgages  of  land  must 
haye  heen  nearly  extinguished  {k). 

A  further  considerable  obstacle  to  mortgages  arose  and  long  con- 
tinued from  the  prejudice  of  the  times ;  for  in  analogy  to  the 
Jewish  law  (l),  which  forbade  profit  to  be  made  on  the  loan  of 
money  from  Jew  to  Jew,  but  not  so  on  a  loan  from  a  Jew  to  a 
stranger,  it  was  held  to  be  usury  for  Christians  to  lend  money  at 
interest  {in),  and  (in  case  on  inquest  after  death  it  was  found  that 
a  man  had  died  an  usurer)  the  offence  was  punishable  by  forfeiture 
of  his  lands,  goods,  and  chattels  (n).  The  consequence  was,  that 
the  Jews  became  the  great  money-lenders  of  Europe  ;  and  in  com- 
pliance with  the  subsisting  prejudice,  the  common  law  of  England 
held,  that  if  lands  were  enfeoffed  to  the  creditor,  and  the  rents  and 
profits  were  ad  interim  received  by  him,  and  not  applied  in  reduc- 
tion of  the  principal  of  his  debt,  it  was  a  species  of  usury  which, 
although  not  prohibited  by  the  king's  court,  was  punishable  by  the 
forfeiture  of  the  lands  and  chattels  of  the  creditor,  if  he  died  pos- 
sessed of  the  pledge.  And  this,  according  to  Glanville  (o),  was  the 
original  meaning  of  the  term  mortuum  vadium,  or  mortgage,  and 
not  the  meaning  subsequently  attached  to  the  word  by  Littleton 
and  others,  as  hereafter  explained. 

The  improving  spirit  of  the  age  struggled  hard  against  the 
fetters  on  alienation,  and  at  length  the  statute  of  Quia  Emptores 
Terrarum  (p),  passed  in  the  reign  of  a  monarch  deservedly  styled 
the  English  Justinian,  gave  a  general  license  of  free  alienation  to 
all,  except  the  immediate  tenants  of  the  crown,  at  the  same  time 
that  it  abolished  the  power  of  subinfeudation ;  thus  at  once  sim- 
plifying the  tenure,  and  giving  freedom  to  the  alienation,  of  the 
land  of  the  realm. 

On  the  removal  of  the  restrictions  which  impeded  the  circulation 
of  landed  property,  mortgages  became  general.  Of  these  we  shall 
treat  in  the  following  chapters. 

Fines  on  alienation  by  tenants  in  capite  were  not  abolished  until 
the  12  Car.  2,  c.  24,  put  an  end  to  the  remaining  feudal  burthens. 


(i)  "Wright's  Ten.  168. 

(i)  "Feudalia,  invito  domino,  ant 
agnatis,  non  reotfe  sutjiciuntur  hypo- 
ttecEe,  quamvis  fruotus  posse  esse,  re- 
ceptum  est."    Corvin.  268. 

(I)  Dent.  chap.  23. 

(to)  3  Inst.  88  ;  Glanv.  lib.  7,  cap.  16. 

(»)  When  our  old  writers  speak  of  an 


usurer,  we  must  understand  one  who 
lent  money  at  interest.  It  was  not  un- 
til the  37  Hen.  8,  o.  9,  that  loans  at 
interest  were  declared  legal,  if  not  ex- 
ceeding 101.  per  cent. 

(o)  Glanv.  De  Leg,  lib.  10,  cap.  6, 
cap.  8. 

ip)  18  Edw.  1.    ' 
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(1.)   Vivum  vadium. 


The  common  law  recognised  two  kinds  of  landed  security,  viz.,  vivum 
vivum  vadium  and  mortuum  vadium.  The  vivum  vadium  and  also  mor^m^ 
the  mortuum  vadium  (according  to  Glanyille),  as  at  first  known,  ^a*"™- 
were  determinable  or  base  fees,  with  a  right  of  reverter  in  the 
feoffor  and  his  heirs,  on  the  payment  of  a  given  sum.  The 
mortuum  vadium,  or  mortgage  ultimately  known  at  the  common 
law,  was  an  absolute  fee,  with  a  condition  annexed,  making  void 
the  feofi'ment  on  payment  of  a  given  sum,  which  the  common  law 
allowed,  if  reserved  to  the  feoffor  or  his  heirs.  The  difference 
between  the  estates  was  striking.  In  the  first  instance  the 
creditor  took  an  estate,  which,  as  soon  as  his  debt  was  satisfied, 
ipso  facto  ceased,  and  the  feoffor  might  re-enter  and  maintain 
ejectment ;  in  the  latter  instance  the  feoffee  took  the  whole  estate, 
subject  to  be  defeated,  but  which,  on  the  non-fulfilment  of  a  certain 
engagement,  became  his  own  by  an  indefeasible  title.  In  the  first 
case  the  defeasibility  was  an  inherent  quality  of  the  estate ;  in  the 
other  case  the  determination  was  collateral  to  it. 

The  vivum  vadium  consisted  of  a  feoffment  to  the  creditor  and  Vivum 
his  heirs,  until  out  of  the  rents  and  profits  he  had  satisfied  himself 
his  debt ;  the  creditor  took  actual  possession  of  the  estate,  and 
received  the  rents,  and  applied  them  from  time  to  time  in  liqui- 
dation of  the  debt.  When  it  was  satisfied,  the  debtor  might,  as 
before  observed,  re-enter  and  maintain  ejectment ;  and  it  is  said  to 
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have  been  called  vivum  vadium  because  neither  debt  nor  estate 
was  lost. 

This  mode  of  security  was  probably  never  general :  it  is  ill 
adapted  to  the  purpose  of  a  pledge,  whose  object  is  the  repayment 
of  the  loan  in  one  entire  sum  at  a  given  time,  and  not  a  repayment 
by  small  instalments,  which  in  fact  is  eating  out  the  debt  piece- 
meal :  and  it  seems  now  to  have  entirely  ceased.  A  security  in 
Compared  with  land,  bearing  a  remote  resemblance  to  the  vivum  vadium,  may  be 
mortgage.  considered  as  subsisting  under  the  appellation  of  Welch  mortgage  ; 
but  there  is  this  distinction  between  the  securities,  viz.,  that  in  the 
vivum  vadium  the  rents  were  applied  in  satisfaction  of  the  princi- 
pal, and  in  Welch  mortgages  they  are  received  in  satisfaction  of  the 
interest,  while  the  principal  repiains  undiminished.  In  one  respect 
they  agree — ^the  estate  is  never  forfeited.  The  Welch  mortgage  seems 
in  fact  pretty  closely  to  resemble  the  ancient  mortuum  vadium  (a). 

(2.)  Mortuum  vadium. 

The  mortuum  vadium,  or  mortgage,  is  mentioned  by  Littleton, 
Coke,  and  others,  as  so  called  because  on  breach  of  condition  the 
estate  was  rendered  indefeasible  in  the  mortgagee,  and  absolutely 
lost  to  the  mortgagor.  In  this  light  it  is  placed  by  Lord  Coke,  in 
contradistinction  to  the  vivum  vadium,  and  such  seems  to  be  the 
Glanville.  opinion  generally  adopted.     But  Grlanville,  as  has  been  observed  (6), 

gives  a  different  meaning  to  the  origin  of  the  term.  He  says, 
"Mortuum  vadium  dicitur  illud  cujus  fructus  vel  redditus  interim 
percepti  in  nullo  se  acquietant ;  "  and  applies  it  to  the  before  men- 
tioned species  of  usury  at  common  law,  viz.,  a  feoffment  to  the 
creditor  and  his  heirs,  to  be  held  by  him  until  his  debtor  paid  him 
a  given  sum,  and  until  which  he  received  the  rents  without  account, 
so  that  the  estate  was  unprofitable  or  dead  to  the  mortgagor  in  th6 
mean  time  ;  and  the  exposition  given  by  Glanville  seems  the  more 
sound,  as  it  was  rendered  at  a  very  early  period  of  our  history, 
and  while  yet  the  fetters  on  alienation  were  unremoved.  We 
may  therefore  consider  the  vivum  vadium  to  have  implied  a  security, 
by  which  the  rents  of  land  were  from  time  to  time  applied  in 
reduction  of  the  principal  of  the  debt ;  and  the  mortuum  vadium  to 


(a)  In  a  Welch  mortgage  there  is  no 
contract  express  or  implied  between 
the  parties  for  the  repayment  of  the 
money,  and  the  mortgagee  cannot  fore- 
close or  sue  for  the  money,  though  the 


mortgagor  and  his  heirs  may  redeem  at 
any  time.     Howell  v.  Price,  Free.   Oh. 
423,  477,  and  Zonguet  v.  Seawen,   per 
Lord  Hardwicke,  1  Ves.  S.  405. 
(6)  Lib.  10,  cap.  6. 
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have  originally  implied  a  security,  by  which,  until  payment  of  a 
given  sum,  the  rents  of  land  were  ad  interim  lost  to  the  owner, 
and  received  by  the  creditor  and  unaccounted  for,  so  that  the  debt 
remained  undiminished,  which  was  at  common  law,  as  before 
remarked,  in  the  event  of  the  creditor  dying  possessed  of  the  pledge, 
punishable  as  usury ;  and  it  must  be  observed,  there  was  the  like 
advantage,  in  one  respect,  to  the  debtor  in  this  form  of  mortgage, 
as  in  the  vivum  vadium,  viz.,  that  the  estate  was  never  lost. 

There  is  no  trace  of  the  period  when  this  mode  of  mortgage  fell 
into  disuse.     In  its  stead  arose  the  mortuum  vadium,  or  mortgage, 
afterwards  so  well  known  at  common  law,  and  thus  described  by 
Littleton  (c).    "  Item ;  if  a  feoffment  be  made  upon  such  condition,  Littleton, 
that  if  the  feoffor  pay  to  the  feoffee  at  a  certain  day,  &c.,  forty 
pounds  of  money,  that  then  the  feoffor  may  re-enter,  &c.     In  this 
case  the  feoffee  is  called  tenant  in  mortgage,  which  is  as  much  as 
to  say  in  French,  come  mortgage,  and  in  Latin,  mortuum  vadium. 
And  it  seemeth  that  the  cause  why  it  is  called  mortgage  is,  for  that 
it  is  doubtful  whether  the  feoffor  will  pay,  at  the  day  limited,  such 
sum  or  not ;  and  if  he  doth  not  pay,  then  the  land,  which  is  put  in 
pledge  upon  condition  for  the  payment  of  the  money,  is  taken  from 
him  for  ever,  and  so  dead  to  him  upon  condition,  &c. ;  and  if  he 
doth  pay  the  money,  then  the  pledge  is  dead  as  to  the  tenant,  &  c." 
It  is  somewhat  singular  that  Littleton  should  not  refer  to  the 
explanation  of  the  term  as  rendered  by  Glanville;  and  we  may 
conclude  that  the   original  mortuum  vadium  had  by  this  time 
totally  fallen  into  disuse  and  become  obsolete.      The  mortgage 
described  by  Littleton  was  strictly  an  estate  upon  condition,  that  is, 
a  feoffment  of  the  land  was  made  to  the  creditor,  with  a  condition 
in  the  deed  of  feoffment  or  in  a  deed  of  defeazance  executed  at  the 
same  time  (for  the  common  law  does  not  allow  a  feoffment  to  be 
defeazanced  by  matter  subsequent),  by  which  it  was  provided,  that 
on  payment  by  the  mortgagor  or  feoffor  of  a  given  sum  at  a  time 
and  place  certain,  it  should  be  lawful  for  him  to  re-enter.     Im- 
mediately on  the  livery  made,  the  mortgagee  or  feoffee  became  the 
legal  owner  of  the  land,  and  in  him  the  legal  estate  instantly 
vested,   subject  to  the  condition  (d).     If  the  condition  was  per- 

(c)  Sec.  332.  estate  in  him."     This  is  a  mistake  ;  the 

(d)  In  5  Bac.  Abr.,  Mortgage,  it  is  legal  estate  instantly  vests  in  the  mort- 
stated  that  "the  mortgagor  before  for-  gagee,  subject  to  be  defeated  on  per- 
feiture,  and  whilst  it  remains  uncertain  formance  of  the  condition  by  the  mort- 
whether  he  will  perform  the  condition  at  gagor. 

the  time  limited  or  not,  hath  Ihe  Ifgal 
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formed,  the  feoffor  re-entered  and  was  in  of  his  old  estate,  para- 
mount to  all  the  charges  and  incumbrances  of  the  feoffee,  whether  in 
the  Per  or  in  the  Post  (e),  or  in  other  words,  above  all  persons, 
■whether  claiming  through  the  feoffee,  as  heir,  widow,  or  purchaser, 
or  paramount,  or  collaterally,  to  the  feoffee,  as  the  lord  by  escheat 
and  the  husband  by  curtesy.  If  the  condition  was  broken,  the 
feoffee's  estate  was  absolute  and  his  estate  was  indefeasible,  and  all 
the  legal  consequences  followed  as  though  he  had  been  absolute 
owner  from  the  time  of  the  feoffment.  But  untU  breach  of  con- 
dition, possession  was  not  in  general  given,  which  was  a  further 
distinction  between  this  mode  of  mortgage  and  the  vivum  vadium 
and  old  mortuum  vadium.  And  in  order  to  protect  the  mortgagor 
from  the  eviction  of  the  mortgagee,  to  which  he  was  become  liable, 
a  proviso  was  inserted,  declaring,  that  until  breach  of  condition 
the  mortgagor  might  hold  the  estate ;  and  on  the  other  hand,  the 
mortgagor  engaged,  that  in  such  event  he  would  do  all  lawful  acts 
for  further  assurance. 

Although  the  common  law  did  not  favour  conditions,  but  re- 
quired strict  performance  of  them  (/),  yet  it  was  in  certain  cases 
satisfied  with  the  performance  of  the  intent  of  the  condition  (g), 
though  not  performed  in  words ;  and  although  a  difference  was 
taken  [h]  between  conditions  to  preserve  and  conditions  to  destroy 
an  estate,  the  former  being  allowed  to  be  performed  as  near  the 
condition  as  could  be,  and  the  latter  being  strictissimi  juris,  yet 
conditions  in  mortgages,  the  performance  of  which,  in  fact,  de- 
stroyed the  estate  of  the  mortgagee,  were  favoured  in  the  eye  of  the 
law,  and  rather  considered  as  belonging  to  the  class  of  conditions 
for  preserving  estates. 


(3.)  Conditions  in  Mortgages. 

The  general  rules  at  common  law  regulating  the  performance  of 
conditions  in  mortgages  were  as  foUow : — 

If  time  and  place  were  appointed  for  payment  of  the  money, 
tender  must  be  made  accordingly ;  but  if  no  place  were  appointed, 
then  (the  money  being  a  sum  in  gross,  and  collateral  to  the  title  of 
the  land)   the  mortgagor  was  bound  to  seek  the  mortgagee  and 


(c)  Go.  Litt.  239,  a.  {g)  Shep.  Touch.  139. 

(/)  lb.  205,  a.  ^/^)  Co.  Litt.  206,  a. 
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tender  him  the  money  personally,  if  within  the  realm,  and  it  was 
not  sufficient  to  tender  it  on  the  land  (i). 

If  no  time  were  appointed,  the  mortgagor  had  his  whole  life  for 
payment  of  it  (fe). 

If  no  time  were  appointed,  and  the  condition  were,  if  the  mort- 
gagor (without  mentioning  heirs,  &c.)  pay  101.  to  the  mortgagee, 
and  the  mortgagor  died  without  paying  it,  the  condition  was 
broken,  and  the  estate  absolute  {I).  But  if  a  time  had  been 
appointed,  and  the  condition  had  been,  that  the  mortgagor  (without 
more)  should  pay  to  the  mortgagee  lOZ.,  and  the  mortgagor  died 
before  the  day  (m),  then  his  heir,  executor,  or  administrator,  or  the 
guardian  of  the  heir,  might  tender  the  money  at  the  time,  and  save 
the  condition. 

If  the  words  of  the  condition  were  for  payment  unto  the  feoffee  or 
his  heirs  («),  the  money  could  not  be  paid  to  the  executor  or  the 
assign ;  if  "  to  heirs  or  assigns,"  and  the  mortgagee  transferred  the 
mortgage  to  another,  it  might  be  paid  to  the  first  or  second 
feoffee  (o)  ;  or  if  the  first  feoffee  was  dead,  to  his  heirs,  but  not  to 
his  executors  (p) ;  for  the  law  will  never  seek  an  assign  in  law, 
where  there  is  one  in  fact  (q) ;  if  "to  heirs,  executors,  or  assigns," 
it  might  be  paid  to  either  (r). 

If  the  condition  was  for  payment  by  the  mortgagor  and  I.  S.  (s), 
payment  by  I.  S.  alone,  after  the  death  of  the  mortgagor,  was  good ; 
but  not  during  his  life. 

In  equity  the  tender  must  be  made  to  the  persons  entitled  to 
receive  the  money  and  re-convey  the  estate,  and,  if  the  legal  and 
partial  beneficial  interest  is  united  in  one  of  such  persons,  he 
cannot  demand  payment  to  himself  on  his  separate  receipt  (t). 

Where  the  money  is  payable  six  months  after  the  death  of  A.,  Time  of  pay- 
there  is  no  remedy  before  that  period  (u).  ™^"  ' 

Where  a  loan  is  made  for  six  or  nine  months,  the  option  is  in  Option, 
the  borrower  (a;). 

It  was  customary  to  specify  in  mortgages  the  place  and  hour  of 


(i)  Co.  Litt.  210,  b.  (r)  lb. 

(k)  lb.  208,  b.  (s)  Shop.  T.  141. 

{I)  Litt.  s.  337.  W  Cliffy.  Wadsworth,  2Y.  &  C.  C.  C. 

(m)  lb.  334.  598. 

(n)  5  Co.  96,  Co.  Litt.  210.  (u)  Brougham  v.  Squire,  1  Drew.  151. 

(q\  /j  (a;)  Seed  y.  Kilbum,  (!;c.  Co.,  10  L.  R. 

{p)  5  Co.  97,  Dy.  180.  Q.  B.  264. 

(j)  Co.  Litt.  210. 
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payment  of  the  mortgage  money,  but,  as  nothing  is  gained  by  it, 
the  practice  has  been  discontinued  [y). 


(4.)  Tender  of  Mortgage  Money. 

The  mortgagor  might  tender  the  money  on  the  appointed  day,  at 
any  convenient  time  in  which  the  money  might  be  counted  before 
sunset  {z).  And  he  might  pay  it  tied  up  in  bags,  and  it  was  at  the 
peril  of  the  mortgagee  to  miscount  it  (»).  And  even  if  part  of  the 
money  were  counterfeit  coin,  and  the  mortgagee  accepted  it,  it  was  a 
good  performance  (6),  though  the  mortgagee  in  such  case  might  have 
relief  by  an  action  of  deceit,  or  other  action  (c). 

A  doubt  was  formerly  entertained,  whether  a  tender  in  Bank  of 
England  notes  (although  a  good  ground  for  equitable  relief)  was  a 
tender,  at  law  to  save  the  condition  because,  although  the  Legislature 
had  enacted  that,  on  tender  of  bank  notes  in  satisfaction  of  a  debt 
and  refusal  by  the  creditor,  the  debtor  should  not  be  held  to  special 
bail  {d)  ;  yet  the  creditor  might  have  proceeded  against  him  by 
action  at  law.  And  although  the  debtor  might  on  action  brought 
pay  the  money  into  Court,  and  thus  stop  the  course  of  the  action  (e)  ; 
yet  he  was  liable  to  costs  up  to  that  time  :  and  it  therefore  seemed 
that  a  tender  in  bank  notes  (if  objected  to  by  the  creditor  (/) ) 
was  not  such  a  tender  as  would  save  the  condition  (g). 
Bank  of  A  statute  (h)  removed  this  doubt ;  and  now  a  tender  of  a  note  of 

Eng  an  no  es.  ^j^^  Bank  of  England  is  a  legal  tender  for  all  sums  above  51.,  on 
all  occasions  ;  but  such  notes  are  not  a. legal  tender  by  the  Bank  of 
England,  or  any  branch  bank  thereof.  But  the  governor  and 
company  thereof  are  not  to  be  liable  or  be  required  to  pay  and 
satisfy,  at  any  of  their  branch  banks,  notes  of  the  company  not 
made  specially  payable  at  such  branch  bank,  although  they  are 
liable  to  pay  and  satisfy  at  the  Bank  of  England  in  London,  all 
notes  of  the  company  or  any  branch  bank. 


(j/)  2  Dav.  Conv.  578,  Srd  ed.  (/)  Avsten  v.  Exeaiiors  o/Dodwell,  1 

(a)  1   Selw.    N.    P.    187,   13tli  ed.,  Eq.  Ca.   Abr.   318 ;   Wright  v.   Beed,  3 

Wade's  case,  5  Co.  115.  T.  R.  554 ;  and  vide  Biddulpk  v.   St. 

(a)  lb, ,  and  see  Suckling  v.   Coney  John,  2  Sch.  &  Lef.  534. 
Noy,  74;  Alexander  v.  Brovm,  1  Carr.  (ff)  Shep.  T.  136. 

&  P.  288.  (A)  3  &   4  Wm.  4,  c.  98,  s.  6,  in  Eng- 

(J)  Bac.  Abr.  Tender,  B.  land,  but  not  in  Scotland,  8  &  9  Vict. 

(c)  Shep.  T.  by  Prest.  136,  note,  143.  c.  38,  s.   15,  or  in  Ireland,  ib.,  c.  37, 

(d)  37  Geo.  3,  c.  91,  s.  8.  s.  6. 
(c)  52  Geo.  3,  c.  50. 
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Where  a  loan  of  money  is  made  in  England  of  English  money,  Payment  in 
the  sum  to  be  paid  is  English  currency,  and  the  debt  wiU  carry  7g^f ''"" 
English  interest,  and  a  creditor  will  have  a  right  to  receive  payment 
in  England,  although  the  loan  is  secured  by  a  bond  executed  in 
Ireland  for  so  much  "  lawful  money  of  Great  Britain,"  and  by  a 
judgment  entered  up  there ;  and,  consequently,  the  debt  must  be 
calculated  as  payable  in  England,  without  regard  to  the  exchange 
between  the  two  countries  (i).  In  like  manner  in  Lansdowne  v. 
Lansdoicne  {k),  even  a  charge  under  a  power  on  Irish  estates  of  a 
jointure  of  3000Z.  "of  lawful  money  of  Great  Britain,"  was  held 
payable  in  English,  not  Irish  currency;  and  in  Phipps  v.  Lord 
Anglesea,  a  portion  of  12001.  "English  money"  was  held  payable 
in  England,  because  there  the  settlement  was  made,  and  there  the 
parties  resided  ;  and  the  charge  being  a  sum  in  gross,  and  not  a 
rent-charge  issuing  out  of  land  (Z). 

In  a  case  where,  prior  to  the  act  assimilating  the  currency  of 
Great  Britain  and  Ireland  (m),  a  settlement  was  executed  in  England, 
by  which,  after  reciting  an  agreement  by  the  gentleman  to  charge 
his  Irish  estates  with  payment  of  lOOOZ.  jointure  for  the  lady,  he 
charged  the  estates  with  lOOOZ.  "  sterling  lawful  money  of  Ireland," 
it  was  held  that  the  lady  was  entitled  to  lOOOZ.  sterling  English 
money  on  the  strength  of  the  recital,  and  of  the  fact  of  there  being 
no  legal  Irish  currency  except  copper  (n). 

A  charge  by  deed  of  5000Z.  of  lawful  money  of  Ireland,  was 
payable  in  Irish  currency,  i.e.  British  currency  with  a  deduction 
of  one-thirteenth  (o). 

The  6  Geo.  4,  c.  79,  has  been  repealed  by  the  Coinage  Act,  1870  {p),  33  Vict.  c.  10. 
which  declares  what  shall  be  a  legal  tender  {q),  and  that  payments 
under  all  contracts  shall  be  made  according  to  the  Act,  unless  the 
contract  is  made  according  to  the  currency  of  some  "  British  pos- 
session "  (defined  s.  2)  or  some  foreign  state  (r). 

(i)  Nod  V.   Eochfort,   10   Bl.,  N.   S.  V.  C.  Wood  ;  see  Scott  y.  Sevan,  2  B.  & 

483  ;  4  CI.  &  F.  158.  Ad.  78  ;  3  Burge,  C.  of  L.,  824,  and  see 

(k)  2  Bl.  60.  Yates  v.  Maddan,  16  Sim.  613,  reversed 

(I)  Vin.  Abr.  208,  tit.  Condition.  on  another  point,  and  3  Mac.  &  G.  532, 

(m)  6  Geo.  4,  c.  79,  repealed  33  Viet.  and  He  Boate,  10  Ir.  Oh.  164. 
c.  10.  (?)  33  Vict.  c.  10. 

(n)  Cope  V.  C,  15  Sim.  118.  (?)  Sect  4. 

(o)  Bourne  v.   Hartley,  18   Jur.  532,  (r)  Sect.  6. 


Digitized  by  Microsoft® 


12  MOETGAGES   AT    COMMON   LAW.  Chap.  2. 


(5.)  Performance  of  Condition. 

Substantial  performance  of  the  condition  is  sufficient.  It  was 
held,  that  if  an  account  were  stated  between  the  parties,  and 
the  balance  paid  (s),  or  if  a  new  security  were  taken  by  bond  or 
statute  (t),  it  was  a  good  performance  of  the  mortgage  condition. 
"  And  so  in  most  cases,  where  by  a  condition  a  thing  is  to  be  done 
one  way,  and  to  be  done  to  the  party  to  the  condition  himself,  and 
not  to  a  stranger,  and  he  doth  accept  it  another  way,  this  is  a  good 
performance  of  the  condition,  volenti  non  fit  injuria  (m)  ."  Thus  the 
condition  is  well  performed  by  a  payment  accepted  by  the  creditor, 
though  it  were  made  before  the  day  fixed  by  the  condition  {x). 

The  law  was  stricter  when  the  condition  was  to  be  performed  to 
a  stranger,  or  to  affect  the  rights  of  third  persons  {y).  Thus  it  was 
adjudged  (s),  that  if  the  mortgagee  before  transfer  or  assignment 
received  the  money,  and  returned  the  whole  or  part  to  the  mortgagor, 
it  was  a  good  performance  of  the  condition ;  but  where  the  con- 
dition was  for  payment  to  the  feoffee,  his  heirs,  or  assigns  (a),  and 
the  feoffee  transferred  the  mortgage  and  died,  and  the  mortgagor 
paid  the  money  to  the  heir  of  the  first  mortgagee,  who  returned 
part,  this  was  held  no  good  performance  to  divest  the  lands  from 
the  alienee,  or  to  injure  the  rights  of  third  persons. 

If,  at  the  appointed  day,  legal  tender  of  the  money  was  made  and 
refused,  or  no  person  was  ready  to  receive  it,  the  condition  was 
satisfied,  and  the  mortgagor  or  his  heirs  might  re-enter  (6).  But 
here  a  distinction  was  taken  between  a  sum  by  way  of  gift  secured 
on  land,  and  a  debt  (c).  The  former  was  in  such  ease  absolutely 
lost,  but  the  latter  was  considered  as  still  subsisting  as  a  personal 
duty,  and  might  be  recovered  by  action  at  law. 

See  further  as  to  tender,  inf.,  p.  885,  1088. 

It  must  be  further  remarked,  this  right  of  re-entry  on  performance 
of  the  condition  was  neither  alienable  nor  devisable  (d),  and  could 
be  reserved  only,  as  before-mentioned,  to  the  feoffor  or  his  heirs. 


.    (s)  Co.  Litt.  213.  41  Eliz.  B.  R. 

(t)  lb.  212.  (a)  OoodalVs  case,  5  Co.  96. 

(m)  Shep.  Touch.  143.  (j)  Dy.  181  ;  Co.  Litt.  209. 

(a;)  Bwrgaime  v.  Spurting,  Cro.   Car.  ((,)  5  Bac.  Abr.  Mtge.   D.;   Co.  Litt. 

283.                       ■  209,  b. 

(y)  5  Co.  96  ;  Cro.  Eliz.  383  ;  Moor,  (rf)  ged  nunc  vide  1  Vict.  c.  26,  s.  3, 

708  ;  Co.  Litt.  209,  b.  and  qucere,  if  within  this  Act. 

{z)  Powell  Y.  Bartholumeto,  Mich.  40, 
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Thus  mortgages  stood  at  common  law,  incumbered  with  the 
system  from  which  they  originated,  and  attended  with  ruinous  con- 
sequences to  the  unfortunate  debtor ;  and  it  is  difficult  to  conceive, 
if  the  Courts  of  law  had  been  so  inclined  (which  it  does  not  seem 
they  were),  on  what  principle  they  could  have  proceeded  in  giving 
the  debtor  relief.  The  forfeiture  was  complete  ;  the  mortgagee,  by 
the  default  of  the  mortgagor,  had  become  the  absolute  owner  of  the 
estate ;  it  could  not  be  divested  from  him  without  a  reconveyance, 
and  there  remained  no  remedy  short  of  an  actual  legislative  enact- 
ment, without  disturbing  the  settled  land-marks  of  property  (e). 

Happily  a  jurisdiction  was  arising,  under  which  the  harshness  of 
the  common  law  might  be  softened  without  an  actual  interference 
with  its  principles,  and  a  system  established  at  once  consistent  with 
the  security  of  the  creditor,  and  a  due  regard  for  the  interests  of 
the  debtor. 

It  may  under  this  head  be  lastly  remarked,  that  at  the  present 
day,  if  the  condition,  instead  of  determining  the  estate  of  the  mort- 
gagee, be,  that  on  payment,  &c.,  the  feoffee,  &c.  shall  reconvey  or 
re-assign  the  estate,  there,  notwithstanding  the  performance  of  the 
condition  by  payment  within  the  appointed  time,  an  actual  recon- 
veyance or  re- assignment  will  be  necessary. 

(e)  Notwithstanding  the  rigour  with  their  times,  that  the  law  was  opposed  to 

which  the   common  law   punished  the  the  better  feelings   of  the  people,  and 

breach  of  the  condition,  yet  it  is  clear  that  a  considerable  degree   of  obloquy 

from  the  concurrent  testimony  of  all  our  attended  those  who  took  advantage  of 

old  dramatic  writers,  the  chroniclers  of  it.     Thus  in  Beaumont  and  Fletcher  : 

Alathe.—ThoTi  hast  undone  a  faithful  gentleman, 

By  taking  forfeit  of  his  land. 
Algripe. — I  do  confess.     I  will  henceforth  practise  repentance. 

I  wiU  restore  all  mortgages,  forswear  abominable  usury. 

The  Night  Walker,  or  Little  Thief. 
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Sect. 

1.  Civil  law  followed .14 

2.  Collateral  advantage  cannot  be  obtained.         .        .     .     16 

3.  Parol  evidence  of  right  to  redeem.     .         .  .18 

4.  Bight  of  preemption 20 

5.  Conditional  purchase  distinguished  from  mortgage       .     20 

6.  Conditional  satisfaction  of  mortgage      .         .         .     .     23 

7.  Instalments      ........     23 

8.  Defeasible  purchase  distinguished  from  mortgage  .     24 

9.  A  mortgage  must  be  mutual       .         .         .         .         .26 

10.  Conversion  into  mortgage  by  agreement  subsequent      .     28 

11.  The  result  of  cases 30 

(1.)  Civil  law  followed. 

It  has  been  already  said,  that,  by  the  civil  law,  the  debtor  might 
redeem  the  estate  on  payment  of  his  debt  at  any  time  before  sentence 
passed.  It  has  been  seen  how  decidedly  opposed  to  this  is  the 
doctrine  of  forfeiture  at  common  law.  The  absolute  forfeiture  of 
the  estate,  whatever  might  be  its  value,  on  breach  of  the  condition 
was,  in  the  eye  of  equity,  a  flagrant  injustice  and  hardship,  although 
perfectly  accordant  with  the  system  on  which  the  mortgage  itself 
was  grounded.  No  wonder  then  that  our  Courts  of  equity,  founded 
on  the  principles  of  the  civil  law,  should,  as  they  increased  in 
power,  attempt,  by  an  introduction  of  those  principles,  to  moderate 
the  severity  with  which  the  common  law  followed  the  breach  of  the 
condition.  .They  did  not  indeed  make  the  attempt  of  altering  the 
legal  effect  of  the  forfeiture  at  common  law ;  they  could  not,  as  they 
might  have  wished,  in  conformity  to  the  principles  of  the  civil  law, 
declare  that  the  conveyance  should,  notwithstanding  forfeiture 
committed,  cease  at  any  time  before  sentence  of  foreclosure,  on 
payment  of  the  mortgage-money ;  but  leaving  the  forfeiture  to  its 
legal  consequences,  they  operated  on  the  conscience  of  the  mortgagee, 
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and  acting  in  personam  and  not  in  rem,  they  declared  it  un- 
reasonable that  he  should  retain  for  his  own  benefit,  what  was 
intended  as  a  mere  pledge ;  and  they  adjudged  that  the  breach  of 
the  condition  was  in  the  nature  of  a  penalty,  which  ought  to  be 
relieved  against,  and  that  the  mortgagor  had  an  equity  to  redeem 
on  payment  of  principal,  interest,  and  costs,  notwithstanding  the 
forfeiture  at  law. 

Against  the  introduction  of  this  novelty,  the  Judges  of  common 
law  strenuously  opposed  themselves ;  and  though  ultimately 
defeated  by  the  increasing  power  of  equity,  they  nevertheless  in 
their  own  Courts  still  adhered  to  the  rigid  doctrine  of  forfeiture, 
and  in  the  result  the  law  of  mortgage  fell  almost  entirely  within 
the  jurisdiction  of  equity.  There  is  no  record  of  the  time  when  this 
equity  was  first  granted.  In  the  cases  of  Wade  {a)  and  Goodall  (b), 
which  were  decided  towards  the  end  of  the  reign  of  Queen 
Elizabeth,  the  parties  do  not  seem  to  have  entertained  the  idea  of 
any  remedy  existing  for  the  mortgagor's  relief,  if  the  forfeiture  was 
established  at  law ;  although  Tothill  mentions  a  case  in  the  37th  year 
of  Eliz.  (c),  in  which  the  equity  was  decreed ;  and  it  must  soon  after 
this  time  have  been  generally  in  practice ;  for  there  is  a  case  decided 
in  the  first  year  of  Charles  the  First  (d),  in  which  the  doctrine 
seems  fully  admitted.  It  was  a  question  as  to  a  mortgage  term 
■which  had  been  forfeited  by  non-payment  according  to  the  condition ; 
and  the  Court  held,  that  although  the  money  was  not  paid  at  the 
day,  but  afterwards,  yet  the  term  ought  to  be  void  in  equity,  as  well 
as  on  a  legal  payment  it  would  have  been  void  at  law.  In  the 
intermediate  reign  of  King  James  the  First,  the  Courts  of  equity 
became  established  in  power,  and  the  same  period  may  be  reasonably 
assigned  as  that  in  which  the  doctrine  of  equity  of  redemption  was 
fully  recognised. 

No  sooner,  however,  was  this  equitable  principle  established, 
than  the  cupidity  of  creditors  induced  them  to  attempt  its  evasion, 
and  it  was  a  bold  but  necessary  decision  of  equity  that  the  debtor 
could  not,  even  by  the  most  solemn  engagements  entered  into  at 
the  time  of  the  loan,  preclude  himself  from  his  right  to  redeem ; 
for  in  every  other  instance  probably,  the  rule  of  law,  modus  et  con- 
ventio  vincunt  legem,  is  allowed  to  prevail.  In  truth  it  required  all 
the  firmness  and  wisdom  of  the  eminent  Judges  who  successively 

(a)  5  Co.  115.  (d)  Einanuel  College  v.  Evans,  1  Rep. 

(6)  lb.  96.  in  Ch.  10. 

(c)  LaTvgford  v.  Barnard,  Tothill,  134. 
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presided  in  the  Courts  of  equity,  to  prevent  this  equitable  juris- 
diction being  nullified  by  the  artifice  of  the  parties. 

(2.)  Collateral  advantages  cannot  be  obtained. 

But  those  Courts,  looking  always  at  the  intent,  and  not  at 
the  form  of  things,  disregarded  all  the  defences  by  which  the  cre- 
ditor surrounded  himself,  and  laid  down  as  plain  and  undeviating 
rules  (/),  that  it  was  inequitable  the  creditor  should  obtain  a  colla- 
teral or  additional  advantage  through  the  necessities  of  his  debtor, 
beyond  the  payment  of  principal,  interest,  and  costs ;  and  they  esta- 
blished as  principles  not  to  be  departed  from,  that  once  a  mortgage 
always  a  mortgage ;  that  an  estate  could  not  at  one  time  be  a  mort- 
gage, and  at  another  time  cease  to  be  so,  by  one  and  the  same  deed  ; 
and  that  a  mortgage  could  no  more  be  irredeemable  than  a  distress 
irrepleviable  ;  that  the  law  will  control  even  an  express  agreement 
of  the  parties,  and,  by  the  same  reason,  equity  will  let  a  man  loose 
from  his  agreement,  and  even  against  his  agreement,  admit  him  to 
redeem  a  mortgage  (/)  ;  and  that  whatever  clause  or  covenant  there 
may  be  in  a  conveyance,  yet  if  upon  the  whole  it  appear  to  have 
been  the  intention  of  the  parties  that  such  conveyance  shall  only  be 
a  mortgage,  or  pass  an  estate  redeemable,  a  Court  of  equity  will 
always  construe  it  so  {g). 

Acting  on  these  principles,  they  decided  that  no  condition  could 
be  valid  restricting  the  right  6i  redemption  within  a  given  or  limited 
time,  as  in  Kelvington  v.  Gardiner  (h),  where  the  right  of  redemp- 
tion was  attempted  to  be  confined  to  the  lifetime  of  the  mortgagor ; 
and  in  Newcomb  v.  Bonha/m  (i),  where  the  like  attempt  was  made. 
And  although  the  decree  for  redemption  made  by  Lord  Chancellor 
Nottingham  in  the  last  mentioned  case  was  ultimately  reversed  by 
Lord  Keeper  North,  yet  that  was  done  on  a  principle  which  will  be 
hereafter  explained  {k),  and  does  not  at  all  militate  against  the 
general  principle  above  stated. 

(e)   Newcomb   v.    Bonham,  2    Vent.  Ves.  265,  273. 

364  ;  1  Vem.  7,  214,  233  ;  Sowa/rd  v.  (/i)  Kelvington  v. .  Oardiner,   cited  1 

Harris,  1  Vem.   192 ;  Jason  v.  Eyre,  2  Vern.  192,  et  vide  Spurgeon  v.   Collier, 

Ch.  Ca.  33.  1  Ed.  55. 

(/)  1  Vem,   192,  et  vide  East  India  (i)  Newcomb  v.  Bonham,  1  Vem.  7, 

Compamy  v.  Atkyns,  Comyns,  349,  where  et  vide  Jason  v.  Eyre,  supra  ;  Price  v. 

arguendo  it  is  said,  equity  will  relieve,  Perrie,    2    Freem.     258  ;   Goodman   v. 

even  if  the  mortgagor  take  his  oath  not  Grierson,  2  Ball  &  Be.  278. 

to  redeem.  (i)  Inf.,  p.  27. 

ig)  5  Bac.  Ahr.  5.  Seton  v.  Slade,  7 
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Nor  did  the  attempt  better  succeed  to  confine  the  right  of  re- 
demption to  a  particular  line  or  class  of  heirs  :  for  where  a  man  To  particular 
having  mortgaged  his  lands  (Z),  amongst  which  were  estates,  which 
after  marriage  had  been  limited  by  way  of  additional  jointure  to  his 
wife,  and  the  proTiso  was  that,  if  the  mortgagor,  or  the  heirs  male  of 
his  body,  should  pay,  &c.,  then  he  or  they  might  re-enter  ;  and  he 
coTenanted  that  no  one  but  himself,  or  the  heirs  male  of  his  body, 
should  be  admitted  to  redeem ;  the  jointress,  after  the  death  of 
her  husband  without  issue,  filed  her  bill  to  redeem,  and  it  was 
decreed,  notwithstanding  an  attempt  made  by  the  mortgagee  to 
support  the  agreement  on  the  pretence  that  he  had  purchased  the 
estate  from  the  father  of  the  mortgagor,  who  was  tenant  for  life 
only,  and  had  afterwards  been  evicted  by  the  mortgagor  as  tenant 
in  tail  male,  and  that  the  intention  was,  if  the  mortgagor  had  no 
issue  male,  to  make  the  mortgagee  some  compensation  for  his 
loss,  but  of  which  understanding  between  the  parties  no  proof 
was  adduced. 

The  report  of  the  above  case  states,  that  the  Lord  Keeper  in 
decreeing  redemption,  added,  he  did  so  the  rather,  because  the 
defendant  had  a  covenant  for  the  repayment  of  his  money,  and  Covenant  for 
therefore  it  was  in  the  power  of  the  mortgagee  to  have  made  it  a 
mortgage  at  any  time,  which  would  bring  it  within  another  rule 
hereafter  mentioned  (m),  viz.,  that  a  mortgage  cannot  be  a  mortgage 
on  one  side  only,  but  must  be  mutual.  It  is,  however,  clear,  that 
the  omission  either  of  a  bond  or  covenant,  which  are  collateral 
securities  creating  a  personal  obligation  on  the  mortgagor,  will 
make  no  difference  in  the  right  to  redeem,  for  (n)  every  loan  implies 
a  debt ;  and  the  right  to  redeem  proceeds  on  the  principle  before 
stated,  viz.,  that  a  creditor  shall  not  obtain  an  advantage  by  his 
security  beyond  his  principal,  interest,  and  costs.  The  bond  or 
covenant  may  tend  to  explain  a  transaction  and  show  the  intention 
of  the  parties  in  a  doubtful  case  to  create  a  mortgage ;  it  may  be 
good  matter  of  evidence ;  but  neither  of  them  is  a  necessary 
ingredient  in  the  creation  of  mortgage ;  for,  to  apply  the  remedy, 
equity  only  requires  to  be  satisfied  that  the  conveyance  was 
originally  intended  as  a  security  for  the  payment  of  a  sum  of 
money,  whatever  form  the  security  may  take. 

{1}  Howard  v.  Harris,  2  Ch.  Ca.  147  ;  (n)  1   P.    "Wins.    271  ;   2  Atk.    496  ; 

1  Vem.  33,  190  ;  2  Freem.  86.  King  y.  K.,  3  P.  Wms,  358. 

(m)  Infra,  p.  26. 
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(3.)  Parol  evidence  of  right  to  redeem. 

Accordingly  equity  will  admit  even  pm-ol  evidence  to  show  that 
the  conveyance  was  intended  by  way  of  security  only  (o).  A 
case  decided  by  Lord  Chancellor  Nottingham  is  one  of  frequent 
reference  (p).  A  man  agreed  to  lend  money  on  mortgage,  and  it 
was  proposed,  as  was  formerly  practised,  that  the  mortgagor  should 
execute  an  absolute  conveyance,  and  that  there  should  at  the  same 
time  be  a  deed  of  defeazance  from  the  mortgagee.  The  mortgagor 
executed  the  conveyance,  and  then  the  mortgagee  refused  to 
execute  the  defeazance.  Lord  Nottingham  (after  the  Statute  of 
Frauds)  admitted  parol  evidence  to  show  the  agreement,  and 
decreed  against  the  mortgagee  {q). 

So  Lord  Hardwicke  says  (r),  "  Suppose  a  person  who  advances 
money  should,  after  he  (the  mortgagor)  has  executed  the  absolute 
conveyance,  refuse  to  execute  the  defeazance,  will  not  this  Court 
relieve  against  the  fraud  ?  "  Again,  in  another  case  (s),  he  ex- 
pressly recognises  the  same  doctrine,  and  in  Joynes  v.  Statham  (t), 
the  Lord  Chancellor  observed,  "  Suppose  an  agreement  for  a 
mortgage  drawn  by  the  mortgagee,  the  mortgagor  being  a  marks- 
man, and  the  mortgagee  omit  to  insert  a  covenant  for  redemption, 
and  then  brings  a  bill  to  foreclose,  shall  not  the  mortgagor  be  at 
liberty  in  this  Court,  upon  reading  evidence,  to  shew  the  omission  ?  " 
So  where  (m)  an  absolute  conveyance  is  made  for  a  certain  sum  of 
money,  and  the  person  to  whom  it  is  made,  instead  of  entering  and 
receiving  the  profits,  demands  interest  for  his  money  and  has  it 
paid  him,  this  will  be  admitted  to  explain  the  nature  of  the  con- 
veyance ;  and  if  the  conveyance  be  absolute,  and  a  suit  be  brought 
to  redeem,  and  the  defendant  swear  it  was  an  absolute  purchase ; 
nevertheless  parol  evidence  will  be  admissible  to  shew  the 
contrary  (x).     And  an  indorsement  on  the  deed  of  conveyance, 

(o)  Englwnd  v.  Codrington,  1  Ed.  169  ;  v.  Parker,  2  Ves.  S.  225. 

,  VerTwn  v.  Bethell,  2  ib.  110  ;  Reeks  v.  (s)  Youmg  v.  FeacJiey,  2  Atk.  257. 

PostUthwaite,    Q.    Coop.  161 ;  Sodel  v.  (<)  3  ib.  387. 

Eealey,  1  V.  &  B.  6iG.  (u)  Maxwell    v.     Montacute,     sup.  ; 

{p)  Sir  a.  Maxwell  v.  lady  Mania-  Oard  v.   Jeffray,   2  Sch.   &  Lef.  374; 

cuU,  Preo.  Ch.  626.  Cripps  v.  Jee,  i  Bro.  C.  C.  471 ;  Lord 

(2)  See  also  Lincoln  v.    Wright,  4  De  Irnfiam  v.    Child,    1  ib.   92 ;    but  sea 

G.  &  Jo.  16  ;  Gordon  v.  Selby,  11  Bl.  N .  S.  Lord  Portmorc  v.  Morris,  2  ib.  218. 

351 ;  Haigh  v.  Kaye,  7  Ch.   469  ;  Booth  {x)  Frmklyn  v.  Fern,  Barnard.  30  ; 

T.  Twrle,  16  Eq.  182,  V.  C.  Malins.  WhUfield  v.  Parfiit,  4  De  6.  &  Sm.  240, 

(r)   Walker  v.  JV.,  2  Atk.  99  ;  Dixon  15  Jur.  852. 

Digitized  by  Microsoft® 


Sect.  3.  PAEOL    EVIDEXCE.  jo 

signed  by  the  mortgagor  only,  is  evidence  to  shew  the  intent  (y) ;   Absolute 
as  is  also  a  note  in  writing  signed  by  the  parties  {z) ;  but  in  an  treated*as^ 
instance  where  an  absolute  conveyance  for  80Z.  was  made,  and  on  ■""■^e^gfi. 
bill  filed  to  redeem  the  defendant  by  his  answer  insisted,  that  it 
was  intended  to  be  ^n  absolute  conveyance  without  proviso  and 
condition  for  redemption,  but  admitted  that  it  was  in  trust  after 
payment   of  the   80Z.    and    interest   for  the  plaintiff's   wife  and 
children,  but  no  such  trust  was  declared  by  writing ;  the  plaintiff 
insisted,  that,  as  the  defendant  had  confessed  he  was  not  to  have 
the    estate   absolutely  and   had   not  proved  the   trust,   he,   the 
plaintiff,  was  entitled  to  redeem.     The  Court,  however,  decreed 
the  trust  for  the  benefit  of  the  plaintiff's  wife  and  children  (a). 

In  a  case,  where  husband  and  wife  had  made  an  absolute 
conveyance  of  the  wife's  real  estate  by  way  of  sale  with  fine,  and, 
from  subsequent  deeds  between  the  same  parties,  an  inference 
might  have  been  drawn  that  the  original  deeds  were  intended  by 
way  of  mortgage,  and  there  was  a  direct  recital  of  the  fact  in  one  of 
the  deeds  produced  from  the  possession  of  the  party  claiming  as 
purchaser ;  still  as  there  was  no  other  direct  evidence,  and  that 
deed  was  not  signed  by  such  party,  and  a  great  lapse  of  time  had 
intervened,  and  the  witnesses  were  all  dead,  the  Court  refused  to 
interfere  on  behalf  of  the  heir  of  the  wife,  who  claimed  to  redeem 
alleging  that  the  effect  of  the  deeds  had  been  only  to  pass  an 
absolute  estate  during  the  life  of  the  husband  (b). 

In  the  case  of  a  conveyance,  which  was  absolute  on  the  face  of  it 
but  of  which  the  consideration  was  in  fact  a  sum  paid  to  the 
grantor's  creditors,  on  a  bill  filed  for  a  reconveyance,  the  grantee 
claimed  the  benefit  of  the  securities  as  mortgagee,  the  Court  held 
that  the  grantee  had  mixed  up  the  character  of  trustee,  mortgagee, 
and  agent,  and  decreed  an  account,  without  allowing  interest  on 
either  side,  and,  although  a  small  balance  was  found  due  to  him, 
yet,  on  further  directions,  the  Court  refused  to  allow  him  interest 
on  it,  and  decreed  a  reconveyance  and  payment  of  the  balance  then 
become  due  from  him,  and,  he  having  lost  some  of  his  vouchers, 
refused  him  the  costs  of  taking  the  account  (c). 

Nor  will  the  Courts  permit  the  mortgagee  to  clog  the  equity  of  Bye 
redemption  with  any  bye-agreement  (d),  so  as  to  gain  an  undue  i^gaT 
advantage.     Thus  in  a  case,  in  which  money  was  lent  on  mortgage 

{y)  Franklyn  v.  Fern,  sup.  (b)  Tull  v.  Owen,  4  Y.  &  C.  192. 

(z)  Clench  v.  Witherley,  Finch,  376.  (c)  Price  v.  P.,  15  L.  J.  Ch.  13. 

(a)  Hampton  v.  Spencer,  2  Vein.  288.  (d)  Jennings  v.  Ward,  2  Vern.  520. 
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at  61.  per  cent.,  and  by  a  separate  deed  the  mortgagor  covenanted 
to  convey  to  the  mortgagee,  if  he  (the  mortgagee)  thought  fit, 
ground-rents  at  twenty-years'  purchase  to  the  value  of  16,000Z.,  on 
bill  filed  to  redeem  on  the  usual  terms  of  payment  of  principal, 
interest,  and  costs,  the  defendant  insisted  on  the  agreement,  but 
the  Master  of  the  Eolls  decreed  according  to  the  prayer  of  the  bill. 

(4.)  Right  of  Pre-emption. 

So  careful  is  equity  to  protect  the  debtor  against  the  oppression 
of  his  creditor,  that  it  will  not  allow  the  mortgagee  to  enter  into  a 
contract  with  the  mortgagor,  at  the  time  of  the  loan,  for  the  abso- 
lute purchase  of  the  lands  for  a  specific  sum,  in  case  of  default 
made  in  payment  of  the  mortgage-money  at  the  appointed  time, 
justly  considering  that  it  would  throw  open  a  wide  door  to  oppres- 
sion, and  enable  the  creditor  to  drive  an  inequitable  and  hard 
bargain  with  the  debtor,  who  is  rarely  prepared  to  discharge  his 
debt  at  the  specific  time  (e). 

But  we  must  be  careful  to  distinguish  between  the  last  men- 
tioned rule  and  a  case  with  which  it  may  be  confounded,  viz.,  an 
agreement  by  the  mortgagor,  in  case  of  sale,  to  give  the  mortgagee 
a  preference  of  pre-emption,  which,  if  claimed  within  a  reasonable 
time,  will  be  enforced  (/).  And  although  at  first  view  this  may 
seem  to  be  within  the  objection  raised  by  equity,  viz.,  that  of 
giving  the  creditor  a  collateral  advantage  over  and  above  his  prin- 
cipal and  interest,  yet  on  closer  inspection  it  will  be  found  clear  of 
the  rule.  The  option  of  sale  is  still  left  with  the  mortgagor  ;  he 
may  redeem  or  sell,  nor  is  he  tied  down  to  price;  all  that  is 
stipulated  for  is,  that,  if  he  thinks  fit  to  sell,  he  shall  give  the 
mortgagee  the  refusal.  In  Willett  v.  Winnell  (e),  and  Bowen  v. 
Edwa/rds  (e),  the  sale  was  compulsory  and  the  price  stipulated. 

Eights  of  pre-emption,  however,  are  construed  strictly  (/). 

(5.)  Conditional  Purchase  distinguished  from  Mortgage. 

The  rule  must  be  further  distinguished  from  the  cases  in  which 
the  Courts  have  considered  the  agreement  not  to  amount  to  a 
mortgage,  but  to  be  a  conditional  purchase,  ia  which  instances  the 

(c)  Pjice  T.   Feme,    2   Freem.   258  ;  24 ;  9  Mod.  2 ;  re  Edwards,  11  Ir.   Ch. 

Willett  V,  Winnell,  1  Vern.  488  ;  Bowen  E.  367.     Vide  Dawsimy.  D.,  8  Sim.  346  ; 

V.  Edwards,  1  Rep.  in  Ch.  221.  Coolcson  v.  C,  ib.  529. 

(/)  Orhyx.  Trigg,2'E<i.  Ca.  Abr.  599, 
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vendor  will  be  kept  to  his  contract.  Of  this  class  is  the  case  of  an 
agreement  for  the  purchase  of  the  equity  of  redemption,  entered 
into  bond  fide  and  subsequently  to  a  mortgage  which  was  made 
and  concluded  without  reference  to  any  such  agreement,  followed 
by  a  subsequent  agreement  between  the  parties,  that  the  mortgagor 
might  have  the  estate  on  payment  of  principal,  interest,  and 
costs  (^);  and  also  the  case  of  a  release  of  the  equity  of  redemp- 
tion, with  a  collateral  agreement  to  reconvey  on  repayment  of  the 
purchase-money  (/i).  And  in  this  class  also  is  the  case  of  Sabine  v. 
Barrell  (i). 

A  sale  or  release  to  a  mortgagee  of  the  equity  of  redemption  Keleaae  of 
will  be  supported,  unless  there  is  fraud  or  pressure  ;   undervalue  redemption, 
alone  is  not  sufficient  to  set  it  aside  (k). 

Where  the  purchase-money  of  an  estate  was  paid  by  a  third 
person  on  behalf  of  the  purchaser,  and  a  further  sum  also  ad- 
vanced, and  it  was  agreed  that  the  estate  should  be  conveyed  to  such 
third  person,  and  that,  if  the  purchaser  repaid  the  sums  with  in- 
terest by  a  future  day,  then  the  agreement  was  to  be  void,  and 
if  not,  then  the  sale  was  thereby  confirmed  absolutely  to  the  other 
party;  it  was  held,  that  the  agreement  constituted  a  conditional 
purchase  (Z). 

So  in  Williams  v.  Owen  (m),  it  was  held  that,  if  the  parties  in- 
tended an  absolute  sale,  a  contemporaneous  agreement  for  a  re- 
purchase not  acted  upon  will  not  of  itself  entitle  the  vendor  to 
redeem  (n).  The  Lord  Chancellor  seemed  to  attach  some  weight 
to  Goodman  v.  Grierson  (o) — in  which  Lord  Manners  held,  that  the 
fair  criterion  to  ascertain  whether  a  transaction  be  a  mortgage  or 
not  is,  whether  the  remedies  are  mutual  and  reciprocal  (p). 

An  agreement,  if  a  sum  then  lent  (without  security)  was  not 
repaid  by  a  specific  day,  to  assign  the  lease  of  a  farm  without  further 

(g)  CoUerdl  v.  Purchase,  Ca.  Talb.  61,  Stuart  (but  see  2  Dav.  Couv.  864,  3rd 

sed  vide  Sevier  v.    Greenway,  19  Ves.  ed.)  ;  KnigM  v.  Majorihankes,  2  Mao.  & 

413  ;  Ogden  v.   Battams,   1  Jur.   N.   S.  G.    10 ;    Purdie    y.  Millet,    Taml.    28 ; 

791,  V.  C.  Wood.  and  see  Massey  v.  Johnson,  1  Exc.  241. 

(A)  Ermvorth  v.  Griffiths,  15  Vin.  Ab.  (J)  Perry  v.    Meadowcroft,    4    Beav. 

468,  pi.   8 ;  2  Eq.  Ca.  Abr.  595,  pi.  6  ;  197,  affirmed  10  ih.  141.- 

5  Bro.  P.  C.  184 ;  Bac.  Abr.  Mortgage  B.  (m)  10  Sim.  386  ;  5  My.  &  Cr.  306. 

623,  7th  ed.  ;  Gossip  v.   Wright,  9  Jur.,  (»)  PerLd.  Cottenham,  in  5  My.  &  Cr. 

N.  S.  592,  11  "W.  R.  632,  V.  C.  Kinders-  306 ;  see  Waters  v.  Mynn,   14  Jur.  341, 

ley ;  Lincoln  v.  Wright,  4  De  G.  &  Jo.  V.  C.  E. 

16.                                                           -  (o)  2  Ba.  &  Be.  274. 

(i)  1  Veru.  268.  (p)  Goodman  v.  Grierson,  2  ib.  cited 

(k)  Ford  V.  Olden,  3  Eq.   461,  V.   C.  by  L.  C.  in  Williams  v,  Owen,  sup,  - 
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consideration,  and  to  purchase  the  furniture  and  crops  at  a  valua- 
tion was  enforced  as  a  conditional  purchase  and  not  a  mortgage  (q). 

Where  a  time  is  fixed  for  the  re-purchase,  and  the  terms  depend 
on  the  result  of  an  account  which  has  not  been  rendered  by  the  other 
party,  a  reconveyance  will  be  decreed  (r).  It  is  not,  however, 
always  easy  to  discriminate  between  a  mortgage  and  a  sale  qualified 
by  a  power  of  re-purchase  (s). 

The  rule  of  law  is,  that  prima  facie  an  absolute  conveyance,  con- 
taining nothing  to  show  the  relation  of  debtor  and  creditor,  does  not 
cease  to  be  an  absolute  conveyance  and  become  a  mortgage,  merely 
because  the  vendor  stipulates  that  he  shall  have  a  right  to  repur- 
chase. In  every  case  the  question  is  what,  upon  a  fair  construction, 
is  the  meaning  of  the  instruments  (i),  and  the  absolute  conveyance 
will  be  turned  into  a  mortgage  if  the  real  intention,  was  that  the 
estate  should  be  held  as  a  security  for  the  money  (m). 

The  deed  may  be  absolute  in  form  but  still  a  mortgage  (v),  and 
the  absence  of  a  proviso  for  redemption  will  not  prevent  its  being 
a  mortgage  {x).  If  the  bargain  is  an  oppressive  one,  the  Court  will 
set  it  aside,  but  not  after  a  lapse  of  years  (2/). 

An  absolute  conveyance,  obtained  under  circumstances  of  surprise 
and  oppression  from  a  person  intending  only  to- borrow,  was  treated 
as  a  mortgage  {z). 

The  right  of  repurchase  is  a  privilege  and  is  only  to  be  exercised 
upon  a  strict  performance  of  the  terms  (a),  unless  the  terms  are 
waived  (&). 

The  payment  of  interest  will  be  evidence  that  the  transaction 
was  intended  to  be  a  mortgage  (c). 

Similarly  a  conditional  settlement  has  been  held  to  be  a  security 
for  money;  as  a  settlement  that  upon  payment  of  a  sum  of  money  in 
a  certain  event  the  prior  limitation  should  cease  and  the  lands  go 


(g)  Tapply  v.  Sheather,  8  Jur.  Ij!.  S. 
1163  ;  11  "W.  R.  12  ;  7  L.  T.  N.  S.  298. 

{r)  Ponsford  v.  HanUy,  9  "W.  E.  358. 

(«)  Day.  Free,  vol.  ii.  p.  544,  3rd  ed.  ; 
Fee  V.  CoUne,  11  Ir.  Eq.  Rep.  406 ; 
Waters  v.  Mynn,  14  Jur.  341,  V.  C.  E.  ; 
Murphy  v.  Taylor,  1  Ir.  Ch.  92  ;  Ogden 
V.  Battams,  1  Jur.,  TS.  S.  791. 

(0  Aldersm  v.  White,  2  De  G.  &  J. 
105 ;  4  Jur.  N.  S.  125,  reversing  V.  C. 
Stuart,  3  ib.  1816 ;  Shaw  v.  Jeffry,  13 
Mo.  P.  C.  432. 

{u)  Douglas  v.  Culverwell,  4  De  G.  P. 


&  Jo.  20  ;  6  L.  T.  N.  S.  272  ;  varying  8 
Jur.  N.  S.  29,  3  Giff.  251. 

{v)  Barnhart  v.  Orecnshields,  9  Mo. 
P.  C.  18  ;  IIolm.es  v.  Matthews,  ib. 
413  ;  8  Eq.  450,  by  French. 

(x)  Bell  V.  Carter,  17  Beav.  11. 

(y)  Alderson  v.  White,  sup. 

(s)  Douglas  v.  Culverwell,  sup. 

(a)  Qossip  T.  Wright,  9  Jur.  N.  S. 
592;  11  W.  E.  632,  V.  C.  Kindersley; 
JoyY.  Birch,  4  C.  &  F.  58, 10  Bl.  N.  S.201. 

(6)  Pegg  v.  Wisden,  16  Beav.  239. 

(c)  Allenbyv.Dalton,  SJj.l.  K.  B.  312. 


Digitized  by  Microsoft® 


Sect.  5.  CONDITIONAL  PURCHASE.  23 

to  the  heirs  and  assigns  of  the  settlor  :  upon  the  happening  of  the 
event,  it  was  held  only  to  be  a  security  for  the  money,  and  to  be 
redeemable  after  the  time  limited,  and  that  not  merely  by  the  heir 
or  executor,  but  also  by  a  creditor  [d). 

(6.)  Conditional  Satisfaction  of  Mortgage. 

On  a  similar  principle,  where  a  mortgagee  agrees  to  take  a  por- 
tion of  his  debt  in  satisfaction  of  the  whole  upon  payment  on  a 
given  day,  the  Court  will  not  relieve  against  the  effect  of  its  non- 
payment on  that  day  (e). 

As  to  the  validity  of  stipulations  for  the  acceptance  of  a  smaller, 
in  satisfaction  of  a  larger,  sum  if  paid  within  a  specified  time,  see  (/). 

(7.)  Instalments. 

The  strict  condition  has  also  been  upheld  where  time  was  allowed 
for  payment  of  an  existing  debt  upon  security  being  given  for 
payment  of  it  by  instalments,  on  the  failure  of  any  one  of  which  the 
whole  debt  was  to  become  payable  (g),  but  under  a  proviso  that  if 
the  interest  was  regularly  paid  the  principal  was  not  to  be  called 
in  for  five  years ;  the  bankruptcy  of  the  mortgagor  within  the  five 
years  justified  a  sale  though  no  default  had  been  made  (h). 

After  default  in  payment  and  subsequent  receipt  of  interest,  the 
proviso  for  continuance  of  the  loan  was  held  to  be  still  binding  on 
the  niortgagee  (i).  Giving  time  after  default  without  some  con- 
sideration is  no  waiver  (ii). 

The  form  of  the  security  in  these  cases  is,  to  make  the  whole 
debt  payablie  at  an  appointed,  and  not  distant,  date,  with  a'  proviso 
explaining  the  real  intent  of  the  parties  for  payment  by  instalments, 
or  at  a  distant  day  if  the  payment  is  punctual  (k). 

An  agreement  that  the  mortgagee  will   not   call  in  the   debt 

(d)  Frederick  v.  Aynscomle,  2  Eq.  Ca.  1  De  G.  J.  &  S.  59.5,  reversing  11  W.  R. 
Abr.  594,  note  at  B.,  1  Atk'.  392  ;  and  587,  V.  C.  Stuart ;  see  Moddy  v.  Wil- 
sce  Sir  Thomas  Mans'  case,  cited  Freem.  liaTns,  3  Jo.  &  Lat.  1,  Edwards  v.  Martin, 
Ch.  206  ;  £arl  Winchclsea  v.  Went-  25  L.  J.  Ch.  284  ;  Burrowes  v.  Molloy, 
worth,  1  Vern.   402  ;  Same  y.  Norcliffe,  2  Jo.  &  Lat.  621. 

ib.  430.  {h)  Exp.Bignold,  3  Deac.  151;  3  M.  & 

(e)  Ford  v.   Farl  of  Chesterfield,   19      Ayr.  477. 

Beav.    428  ;   Tliompson    v.    Hudson,    4  (i)  Langridge  v.  Payne,  2  J.  &  H.  423. 

L.  R.    H.    L.    1,   reversing  2  Ch.    25.5,  (ii)   Williams  v.  Stem,  5  (^.KD.  i09, 

Parry  v.  Great  Ship  Co.,  4  B.  &  S.  566.  overruling .<if6er<  v.  Gfrosvenor  Co.  3  L.  R. 

{/)   Webster  v.  Cook,  2  Ch.  547.  l>.  B.  123. 

ig)  Sterne  v.  Beck,  32  L.  J.  Ch.  682  ;  {k)  2  Dav.  Conv.  594,  3rd  ed. 
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during  the  life  of  the  mortgagor  is  binding,  though  the  interest 
falls  in  arrear  (l) ;  but,  in  settling  such  an  agreement,  the  Court 
will  insert  a  condition  that  the  interest  shall  have  been  punctually 
paid,  and,  if  leasehold,  that  the  covenants  have  been  performed  (m). 


(8.)  Defeasible  purchases  distinguished  from  mortgages. 

A  further  distinction,  respecting  which  the  authorities  do  not 
seem  to  be  very  clear,  has  been  also  made  between  mortgages  and 
defeasible  purchases  (as  they  are  called)  subject  to  repurchase  within 
a  limited  time,  where  the  interest  is  taken  by  way  of  rent-charge  ; 
for  it  is  said,  that  in  the  latter  cases  the  stipulations  made  between 
the  parties  must  be  strictly  adhered  to,  or  the  estate  of  the  grantee 
wiU  become  absolute. 

The  cases  on  which  this  doctrine  rests  are  Floyer  v.  Lavington  (n), 
and  Mellor  v.  Lees  (a). 

In  Davis  v.  Thomas  (p),  the  mortgagor  released  to  the  mortgagee 
his  equity  of  redemption,  and  the  mortgagee  granted  him  a  lease 
for  ninety-nine  years  determinable  on  lives  at  a  rent,  vsdth  a  pro- 
viso, that,  if  he  paid  the  rent  regularly,  he  might  redeem  within 
five  years,  and  in  default  the  agreement  was  to  be  void;  it  was 
held  the  privilege  of  redemption  was  lost,  on  non-payment  of  the 
rent  at  the  periods  fixed  for  that  purpose. 

In  these  cases,  the  absence  of  a  covenant  to  pay  was  deemed 
explanatory  of  the  intention,  and  a  trust  deed  for  creditors,  in 
consequence  of  such  absence,  was  held  not  to  be  a  mortgage 
entitling  the  creditors  to  foreclosure  or  sale  (g). 

It  will  be  safer  to  consider  these  cases  as  decided  on  the  special 
circumstances  attending  them,  than  as  establishiug  a  general  prin- 
ciple for  the  decision  of  other  cases. 

The  Courts  lean  strongly  against  contracts  of  this  kind,  where 
the  power  of  repurchasing  is  given  at  the  same  time  and  con- 
comitantly with  the  grant  of  the  annuity  or  rent-charge,  and  en- 
deavour, if  possible,  to  treat  them  as  cases  of  redemption.     Per 

{1}  Swrowes  v.  Molloy,  2  Jo.  &  Lat.       Birch,   10    Bl.  N.  S.,  241 ;    Williams 

521.  V.  Owen,  5  My.  &  Or.  303,  reversing  10 

(m)  Seaion  v.   Twyford,  11    Eq.  591,       Sim.    386  ;  Saiiit   John    v.    Wareham, 

V.  C.  Bacon.  cited  3  Sw.  631. 

(to)  1  P.  "Wms.  268.  (g)  Taylor  v.  Emerson,  i  Dr.   &  "W. 

(o)  2  Atk.  494.  117  ;  ffohnesv.  MatJiews,  9  Mo.  P.  C.  118 ; 

(p)  1  Uuss.  &  M.  506,  et  vide  Joy  v.       3  Eq.  R.  450,  by  French. 
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Lord  Hardwicke  in  Longuet  v.  Scawen  (r),  and  Floyer  v.  Sherard  (s). 
His  Lordship  distingnished  between  the  sale  of  an  annuity 
absolutely  and  of  a  redeemable  annuity,  which  latter,  he  said,  was 
considered  by  the  Court  as  a  loan. 

■  Another  ground  for  the  same  construction  arises,  when  the  deed  Redeemable 
contains  a  stipulation  for  notice  to  be  given  of  the  grantor's  in- 
tention to  repurchase,  and  for  repayment  of  the  original  purchase- 
money,  with  all  arrears  of  the  annuity,  and  a  half-year's  payment 
in  addition,  so  as  to  allow  ample  time  to  find  out  another  hand  to 
take  the  money,  and  to  secure  the  interest  in  the  meantime  (t) . 

The  fact  of  there  being  an  immediate  remedy  by  covenant  or 
otherwise  against  the  person  of  the  grantor,  while  there  is  no 
present  remedy  against  the  property  (as  in  the  ordinary  power  of 
distress  and  entry  after  default  in  payment  for  twenty-eight  days), 
leads  to  an  inference,  that  the  estate  is  only  meant  as  a  security  (u). 
But,  on  the  other  hand,  the  express  exemption  of  the  grantor  from 
all  personal  liability  (which  renders  the  case  very  similar  to  a 
Welch  mortgage)  does  not  affect  the  right  of  redemption  (v). 

In  Bulwer  v.  Astley  (u),  all  the  above  circumstances  occurred  in 
favour  of  the  right  of  redemption ;  and  it  may  be  observed,  that,  in 
all  the  above  cases,  the  right  of  repurchase  was  not  limited  to  any 
particular  time. 

In  cases  of  this  nature,  the  heir  of  the  grantee,  where  the  annuity 
is  limited  to  the  heirs,  is  a  trustee  for  the  executor  (x). 

When  redemption  is  decreed,  the  sums  received  under  the 
annuity  are  to  be  applied,  first,  in  payment  of  the  interest,  and 
afterwards,  in  sinking  the  principal  («/). 

Some  writers  (z)  have  also  considered  the  general  rule,  that  the 
mortgagee  shall  not  be  allowed  to  enter  into  a  contract  with  the 
mortgagor,  at  the  time  of  the  loan,  for  the  absolute  purchase  of  the 
land  for  a  specific  sum  in  case  of  default  on  payment  of  the 
mortgage-money  at  the  appointed  time,  not  to  apply  in  case  the 
payment  of  the  money  advanced  and  interest  be  limited  to  a 
particular  period ;  and  for  this  doctrine  the  case  of  Tasburgh  v. 
Echlin  (a)  is  advanced  as  an  authority.     But  this  case  was  de- 

(r)  1  Ves.  S.  404.  Kearny  v.  Lyiich,  2  Jo.  &  Lat.  330. 

(s)  Amb.  18.  {^)  Iionguetv.  Scawen,  1  Ves.  S.  404 ; 

(ft  Vemer  v.    WinstanUy,   2  Sch.    &  sed  vide  Williams  v.  Owen,  sup. 

Lef.    293  ;  Lawley    v.  Eooper,    3    Atk.  {x)  Lmiguet  v.  Scawen,  sup. 

278 ;  Freston  v.   Neele,  12  Ch.   D.   767,  {y)  Lawley  v.  Sooper,  sup. 

V.  C.  Bacon.  W  5  Bao.  Ab. ;  1  Pow.  Mtg.  626,  7th  ed. 

(m)  Bulwer   v.    Astley,    1  Ph.   422 ;  {a)  2  Bro.  P.  C.  265. 

Digitized  by  Microsoft® 


26  MORTGAGE,   "WITH  EQUITY  OF  REDEMPTIOKr.        Chap.  3. 

termined  on  circumstances  so  special  that  it  is  scarcely  an  authority 
for  any  subsequent  case,  and  is  hardly  applicable  to  the  matter  in 
question  (b). 

The  same  beneficial  principle,  which  operates  in  favour  of  the 
mortgagor,  will  operate  in  favour  of  his  creditors ;  as  (c)  where,  a 
man  having  made  several  mortgages  of  his  land,  the  first  mortgagee 
filed  his  bill  of  foreclosure  against  the  mortgagors  and  the  other 
creditors ;  a  decree  nisi  was  obtained,  and,  to  save  the  estate,  one 
of  the  creditors  and  defendants,  with  the  consent  of  the  other 
creditors,  redeemed,  upon  an  understanding  between  them  that  the 
other  creditors  should  redeem  him  by  a  given  day.  The  monej' 
was  not  paid,  and  after  twenty  years'  possession  and  considerable 
sums  laid  out  in  improvements,  redemption  was  decreed,  and 
the  defendant  was  allowed  only  necessary  repairs  and  lasting 
improvements. 

(9.)  A  mortgage  must  be  mutual. 

It  has  been  already  mentioned  (d)  that  a  mortgage  cannot  be  a 
mortgage  on  one  side  only ;  it  must  be  mutual  (e) ;  that  is,  if  it  be 
a  mortgage  with  one  party,  it  must  be  a  mortgage  with  both.  The 
reverse  of  this  was  formerly  attempted  to  be  established ;  viz.,  that 
it  must  be  a  mortgage  with  both  or  with  neither,  so  that  it  was 
argued  (/)  that  none  could  come  to  redeem,  if  the  mortgagee  could 
not  compel  the  payment  of  the  mortgage-money ;  but  the  former  is 
the  true  principle.  The  mutuality,  however,  need  not  run  qiiatuor 
pedibus ;  the  rule  only  requires  that  it  shall  not  be  competent  to 
one  party  alone  to  consider  it  a  mortgage.  In  other  respects  the 
rights  of  the  parties  may  be  different,  for  it  is  in  every  day's 
practice,  that  one  party  may  not  be  able  to  foreclose  at  a  time 
when  the  other  may  redeem,  as  is  in  the  instance  cited  in  Talbot  v. 
Braddyl  (g).  So,  in  a  Welch  mortgage,  the  moirtgagor  may  redeem 
at  any  time,  but  the  mortgagee  cannot  foreclose,  nor,  without  a 
covenant  or  bond,  sue  for  the  money  (h). 

The  modern  practice  is  that  the  mortgagee  cannot  be  compelled 
to  receive  payment  before  the  day  named  in  the  mortgage  deed, 

(6)  Sed  vide  1  Pow.  Mtg.  4tli  ed.  183.  Ooodman  v.  Grierson,  2  Ba.  &  Be.  274. 

(c)  Mton  V.  Greaves,  1  Vern.  138.  (g)  1  Vern.  895; 

{d)  Sup.  p.  17.  (7i)  Howel  v.   Price,    Free.    Ch.    233, 

(c)  Howard  v.  Harris,  1  Vern.  192.  477  ;  Longuet  v.  Seamen,  1  Ves.   S.  405, 

(/)  Coplestoney.  Boxwell,  1  Cli.  Ca.  1  ;  per  Lord  Hardwicke  ;  et  vide  Bulwcr  v. 

White  V.  Ewer,   2  Vent.    340  ;  et  vide  Astley,  1  Ph.  422. 
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though  the  full  amount  of  principal  and  interest  up  to  that  day  be 
offered  him  (i). 

The  circumstances  of  Talbot  v.  Braddyl  (k),  which  was  supposed 
to  be  an  authority  for  the  right  of  the  mortgagor  to  pay  off  before 
the  day,  were  peculiar  (l). 

The  mortgagee,  if  he  is  not  paid  off  on  the  day,  is  entitled  to  six 
months'  notice  before  payment  (m). 

A  mortgagee,  consenting  to  a  sale  in  a  suit,  is  entitled  to  six 
months'  interest  from  the  time  of  his  consent  if  the  money  is  paid 
within  that  time,  and,  if  the  money  is  paid  afterwards,  he  is  only 
entitled  to  the  interest  to  the  day  of  payment  (n). 

The  proviso  for  redemption  is  not  merely  a  restriction  on  the 
mortgagee's  right,  but  is  a  substantive  agreement  between  the 
parties  as  to  the  time  of  payment  (o). 

There  was  a  peculiar  case  of  a  trust  for  sale  in  case  of  non- 
payment on  a  certain  day,  with  a  proviso  for  redemption  on  payment 
on,  before,  or  after  the  day  named ;  a  bill  for  redemption  filed 
before  the  day  was  held  not  demurrable  (jj). 

The  preceding  authorities  show  with  what  jealousy  equity  has  Exception 

...         where  mort- 

looked  on  every  attempt  made  to  counteract  or  oppose  its  mterfer-  gagee  is  a 
ence  in  behalf  of  the  mortgagor ;  but  its  object  being  to  protect  '■^^**"'°- 
him  at  a  time  when  his  necessities  may  have  placed  him  at  the 
mercy  of  the  mortgagee,  cessante  causa,  cessat  etiam  lex;  and  there- 
fore the  general  rule  of  equity  before  stated  will  admit  of  a  very 
considerable  exception  in  cases,  in  which  there  is  evidence  of  inten- 
tion in  the  nature  of  the  transaction,  that  provision  was  intended 
to  be  made  by  the  mortgagor  for  some  branch  of  his  family,  or 
that  the  mortgage  was  intended  by  him  in  the  nature  of  a  family 
settlement.  Thus  (q)  where  the  right  to  redeem  was  confined  to 
the  mortgagor  during  his  life,  and  it  was  proved  that  the  mortgagor 
had  a  kindness  for  the  mortgagee,  his  near  relative,  and  intended 
him  the  land,  and  that  the  claim  of  redemption  was  inserted  only 
for  a  particular  reason,  redemption  after  the  death  of  the  mort- 
gagor was  refused.  The  like  doctrine  governed  a  case  (r)  in 
which  a  man,  by  settlement  on  his  marriage,  reserved  to  himself 

(i)  Brown  v.  Cole,  14,  Sim.  427.  (o)  lb. 

(k)  1  Tern.  183,  395.  (p)  Harding  v.  Pingsy,  4  N.  E.  10, 

{I)  2  Dav.  Conv.  580,  3rd  ed.  12  "W.  B.  684. 

(m)  Sharpndl  v.   Blake,    2  Eq.  Ca.  (j)  Newcomb  v.  Bonlutm,  1  Vem.  7. 

Abr.  603,  pi.  34.  (r)  King  v.  Brontley,  2  Eq.  Ca.  Abr. 

(re)  Day  v.  D.,  31  Beav.  270.  595. 

Digitized  by  Microsoft® 


28  MOETGAGE,  WITH  EaUITY  OF  EEDEMPTION.        Chap.  3. 

the  option  of  paying  a  sum  of  money,  or  letting  the  settlement 
stand  (s). 

It  is  rather  singular  that  the  case  ot  Jason  y.  Eyres  (t)  was  not 
adjudged  as  coming  within  the  same  exception.  Sir  Robert  Jason, 
being  seised  of  lands  subject  to  a  mortgage  term,  entered  into  a 
marriage  contract,  by  which  it  was  agreed  that  in  case  of  failure  in 
payment  of  the  mortgage,  or  if  Sir  Robert  should  die  before  pay- 
ment and  surrender  of  the  term,  then  the  premises  should  be  in 
trust  for  the  wife  in  fee,  not  only  to  enable  her  to  pay  the  debt  and 
free  her  jointure  thereof,  but  to  the  end  that  she  might  enjoy  the 
inheritance /or  the  increase  of  her  fortune.  Redemption  was  decreed 
against  the  widow,  although  it  might  have  been  fairly  contended 
that  the  right  of  the  wife  was  maintainable,  on  the  ground  of 
the  transaction  being  intended  by  way  of  settlement  or  family 
provision.  In  this  case  parol  evidence  was  offered  and  read  on 
both  sides,  which  the  Court  took  no  notice  of,  but  rejected.  It 
will  be  observed,  that  in  Newcomb  v.  Bonham  (u),  the  ultimate 
decision  was  expressly  founded  on  pa/rol  evidence  of  the  mortgagor's 
intention,  and,  at  the  present  day,  such  evidence  would  be  clearly 
admissible  (v). 

10.  Conversion  into  Mortgage  by  Agreement  Subsequent. 

A  doubt  has  been  raised  {x),  whether  an  absolute  conveyance  can 
be  converted  into  a  mortgage  by  agreement  subsequent.  A  slight 
consideration  of  principles  will,  it  should  seem,  satisfy  us  on  this 
head. 

Equity  looks  to  the  substance,  and  not  to  the  form  of  things ; 
and,  therefore,  on  the  one  hand,  it  considers  a  purchaser,  after  an 
agreement  for  an  absolute  sale,  the  actual  owner  before  conveyance ; 
and,  on  the  other  hand,  where  the  agreement  is  for  a  mortgage,  it 
considers  the  mortgagor  the  actual  owner  after  conveyance.  Apply- 
ing these  principles  to  the  point  in  question,  as  soon  as  the  agree- 
ment for  an  absolute  sale  is  executed  and  the  consideration  paid, 
the  vendor  is  in  equity  a  stranger  to  the  estate,  and  any  subsequent 
transaction  between  him  and  the  purchaser  cannot,  it  should  seem, 
have  the  effect  of  divesting  the  ownership  from. the  purchaser,  and 

(s)  Et  vide   WoUton  v.  Aston,  Hard.  (ij)  Richards  v.  Syms,  2  Eq.  Ca.  Abr. 

611 ;  Hmnpton  v.  Spencer,  2  Vern.  288.  617,  Barnard.  Ch.  90,  vide  sup.  18. 

(«)  2  Ch.  Ca.  33.  {x)  1  Pow.  Mtg.  4th  ed.  166. 
(it)  1  Vern.  7. 
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revesting  it  in  the  original  vendor,  without  the  intermediate  step 
of  a  repurchase  by  the  vendor.  There  is  no  greater  privity  of 
estate  subsisting  between  them,  than  between  any  two  indifferent 
persons,  and  no  act  has  been  done  to  shift  the  ownership  back 
again.  Then  if  the  purchaser  contract,  on  repayment  of  the  con- 
sideration-money with  interest,  to  reconvey  the  estate,  this  can  be 
of  no  more  avail  in  equity  than  if  A.  should  contract  to  sell  the 
estate  to  B.  on  payment  of  a  sum  of  money  with  interest.  If  the 
purchase-money  is  not  paid,  A.  may  rescind  his  contract. 

Upon  this  principle  was  decided  the  case  of  Sabine  v.  Barrell  (y), 
in  which  the  Lord  Keeper  said,  he  was  satisfied  it  was  not  originally 
a  mortgage,  but  an  absolute  purchase ;  and  that  he  thought,  where 
there  was  a  clause  or  proviso  for  repurchase,  the  time  limited  ought 
to  be  precisely  observed ;  and  it  may  be  thought  this  was  the  true 
principle  which  decided  the  before-mentioned  cases  of  Cotterell  v. 
Purchase  (z),  and  Ensworili  v.  Griffith  {a) ;  and  in  the  case  of 
Copleston  v.  Boxwell  (b),  the  point  was  strongly  pressed  by  the 
counsel  for  the  defendant,  but  the  case  was  referred  to  arbitration. 

An  important  consequence  results  from  this  distinction  between  Devolution  of 
a  mortgage  and  a  purchase  with  a  proviso  for  repurchase,  viz.,  that,  ^'cmevln  ca-se 
in  the  latter  case,  if  the  party  to  whom  the  conveyance  is  first  made  °^  repurchase, 
dies  seised,  and  after  his  death  the  option  is  declared  by  the  other 
party  to  take  the  estate,  the  purchase-money  belongs  to  the  heir, 
and  not,  as  it  would  if  it  had  been  a  mortgage,  to  the  executor. 
Thus,  upon  an  election  to  repurchase,  the  money  was  decreed  to  the 
heir  in  preference  to  his  executors,  on  the  ground  that  it  was 
not  the  case  of  a  mortgage,  but  a  mere  collateral  agreement  to 
repurchase  (c). 

It  may  be  further  remarked,  that  the  circumstance  of  an  agree- 
ment to  reconvey,  although  entered  into  at  the  time  of  conveyance, 
is  not  sufficient  to  convert  the  transaction  into  a  mortgage  if  there 
be  evidence  to  rebut  the  presumption  {d) ;  and  further  that  an  estate 
redeemable  may  be  rendered  irredeemable  by  a  subsequent  deed 
extinguishing  the  mortgage,  as  where  (e)  copyholds  were  surren- 
dered by  way  of  mortgage,  and  by  a  second  surrender  the  mortgagor 
limited  them  to  himself  for  life,  remainder  to  his  wife  for  life, 

(y)  1  Vern.  268.  {d}  Sabine  v.   Barrell,  1  Vern.    268  ; 

(z)  Ca.  t.  Talb.  61.  Williams  v.  Owen,  10  Sim.  386,  5  My. 

(a)  r>  Bro.  P.  C.  184.  &   Cr.   306  ;   Perry  v.   Meddowcroft,    i 

{b)  1  Ch.  Ca.  1.  Beav.  197. 

(c)  ThornborougJi  v.  Baker,  3  Sw.  631.  (c)  Perry  v.  Marslmi,  2  Bro.  C.  C.  397. 
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remainder  to  the  mortgagee  in  fee ;  and  although  the  words, 
"  subject  to  the  trusts  of  the  former  surrender  "  were  added,  yet 
the  Court  refused  redemption,  and  considered  the  words  to  mean, 
"  subject  to  the  preceding  life  estates." 

It  scarcely  need  be  noticed  that  the  mortgagor  cannot,  under  his 
covenant  for  further  assurance  on  default  in  payment,  be  called 
upon  to  release  his  equity  of  redemption,  and  that  he  can,  under 
such  covenant,  be  required  to  confirm  the  mortgage  only  (/). 


11.  The  Result  of  Cases. 

The  following  conclusions  may  be  drawn  from  the  foregoing  : — 

1.  Once  a  mortgage,  always  a  mortgage. 

2.  A  mortgage  cannot  be  a  mortgage  on  one  side  only ;  it  must 
be  mutual. 

3.  Parol  evidence  is  admissible  of  the  right  to  redeem. 

4.  A  right  of  pre-emption  may  be  given  to  the  mortgagee  ;  but 
such  a  right  is  construed  strictly. 

5.  A  conditional  purchase  is  distinguishable  from  a  mortgage 
and  will  be  enforced. 

6.  Defeasible  purchases  differ  from  mortgages,  and  the  stipula- 
tions must  be  strictly  adhered  to. 

7.  A  purchase  may  be  converted  into  a  mortgage  by  agreement 
subsequent. 

(/)  Atkins  V.  Uton,  1  Ld.  Eaym.  36 ;  Comb.  318. 
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(1.)  Nature  of  equity  of  redempticm. 

The  right  or  equity  of  redemption  being  thus  established,  it  is 
necessary  to  consider  the  nature  of  that  right,  against  whom  it  lies, 
and  its  incidents  or  qualities. 

First,  then,  of  the  nature  of  an  equity  of  redemption. 

It  has  been  already  shown,  that,  by  the  common  law,  the  legal 
ownership  of  the  land,  on  the  execution  of  the  deed  of  mortgage,  is 
transferred  to  the  mortgagee,  subject  to  be  divested  on  performance 
of  the  condition,  and  that  a  mere  right  of  re-entry  on  performance 
of  the  conditio];!  remains  in  the  mortgagor,  of  which,  being  neither 
alienable  nor  devisable  prior  to  the  recent  statutes  (a),  advantage 
might  be  taken  by  him  or  his  heirs  alone.  These  doctrines  were  at 
first  (6)  attempted  to  be  applied  in  equity  to  the  right  to  redeem  after 
condition  broken ;  but  the  mortgagor,  as  in  the  civil  law,  is  now  held 
to  be  the  real  owner  of  the  land  until  decree  of  foreclosure  and 
possessed  of  it  in  his  ancient  and  original  right  and  estate,  and  the 
mortgage  is  personal  assets  (c). 

(fl)   Vide  1  Vict.  c.  26,  s.  3,  and  8  &  9  (i)  Roscarrkh  v.  Barton,   1  Ch.  Ca. 

Vict.  0.   106,   s.   6  ;  by  which  rights  of  217  ;  1  Eq.  Ca.  Abr.  317,  pi.  4. 

entry  are  made  devisable  and  alienable  l)y  (c)  Cashome  v.  Scarfe,    1  Atk.  602  ; 

deed  ;  inf.,  p.  34  {I).  Francis's  Max.  13. 
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An  equity  of  redemption  then  is,  in  equity,  the  ancient  estate  in 
the  land  without  change  of  ownership.  But  the  clause  of  redemp- 
tion is  not  "  a  condition  for  the  benefit  of  the  grantor  "  within  the 
Mortmain  Acts  (d). 


The  king. 


(2.)  On  whom  hindAng. 

Questions  of  great  nicety  formerly  arose  in  reference  to  the  persons 
on  whom  this  equity  of  redemption  was  binding,  but  which  for  the 
most  part  have  now  ceased  to  have  any  interest :  Lord '  Hale  des- 
cribed it  to  be  not  merely  a  trust,  but  a  title  in  equity,  and  to  be 
inherent  in  the  lands,  and  binding  on  all  persons,  whether  in  the 
post  or  otherwise  (e),  and,  although  on  the  immediate  establish- 
ment of  the  equity  of  redemption,  ancient  prejudices  so  far  pi^evailed 
as  to  lead  to  a  decision,  that  lands  conveyed  to  a  mortgagee  in  fee 
became  subject  to  his  legal  incumbrances,  and  to  the  dower  of  his 
wife  (/),  and  therefore,  in  order  to  prevent  the  latter,  it  was  usual 
to  convey  the  lands  to  two  persons  in  joint  tenancy,  yet  this  mis- 
conception was  soon  remedied,  and  the  rights  of  the  parties  put 
upon  the  proper  footing. 

Notwithstanding,  however,  the  strong  opinion  entertained  by  Lord 
Hale  of  the  binding  quality  of  this  equity,  great  doubts  once  prevailed 
whether  the  redemption  of  a  mortgage  could  be  had  against  the 
Lord  of  manor,  king  (e).  And  it  was  decided  {g),  that  a  lord  of  a  manor  was  not 
bound  by  the  equity  on  an  escheat,  if  notice  of  such  equity  did  not 
appear  on  his  court  rolls ;  although  in  another  case  Qi)  it  was  held 
that  he  was  bound  by  the  equity,  if  on  the  rolls  there  was  a  reference 
to  a  deed  giving  notice  of  it,  and  that  the  mortgage  money  belonged 
to  the  personal  representative  of  the  mortgagee,  and  not  to  the  lord. 

No  difficulty  now  exists,  for  it  is  enacted  (i)  that  no  lands, 
stock,  or  chose  in  action  vested  in  any  person  upon  any  trust  or  by 
way  of  mortgage,  or  any  profits  thereof,  shall  escheat  or  be  forfeited 
to  Her  Majesty,  her  heirs  or  successors,  or  to  any  corporation,  lord 
or  lady  of  a  manor,  or  other  person,  by  reason  of  the  attainder  or 
conviction  for  any  offence  of  such  trustee  or  mortgagee,  but  shall 
remain  in  such  trustee  or  mortgagee,  or  survive   to  his   or  her 


No  escheat 
of  property 
held  upon 
trust  or  mort' 


(d)  Doe  V.  EawJcins,  2  Q.  B.  212. 

(e)  Pamlett  v.  Ait.  G.,  Hardr.  465 ;  1 
Eq.  Ga.  Abr.  315,  and  see  Rogers  v. 
Maiile,  1  Y.  &  C.  C.  C.  4. 

{/)  Naah  v.  Preston,  Cro.  Car.  190 ;  1  Eq,. 
Ga.  Abr.  217,  pi.  1 ;  Co.  Litt.  205,  a,  n.'  1. 


(g)  Alt.  G.  V.  The  Duke  of  Leeds,  2 
My.  &  K.  343. 

(A)  Weaver  v.  MmU,  2  Rubs.  &  M. 
97  ;  el  vide  3  Ha.  404—406. 

(i)  13  &  14  Vict.  c.  60,  as.  15  &  46  ; 
replacing  4  &  5  Wm.  4,  c.  23. 


Digitized  by  Microsoft® 


Sect.  2.  ON  -WHOM  BINDING.  33 

co-trustee,  or  descend  or  vest  in  his  or  her  representative,  as  if  no 
such  attainder  or  conviction  had  taken  place. 

But  nothing  contained  in  the  Act  is  to  prevent  the  escheat  or  Act  not  to  pre- 
forfeiture  of  any  lands  or  personal  estate  vested  in  any  such  trustee  forfeiture^of  " 
or  mortgagee  so  far  as  relates  to  any  beneficial  interest  therein  of  j'X^^' 
any  such  trustee  or  mortgagee,  but  such  lands  or  personal  estate,  so 
far  as  relates  to  any  such  beneficial  interest,  shall  be  recoverable  in 
the  same  manner  as  if  the  Act  had  not  passed. 

Where  an  estate  has  been  first  mortgaged  for  a  term,  and  after- 
wards by  way  of  equitable  deposit  of  title  deeds  beyond  its  value, 
the  mortgagor  is  not  a  trustee  under  the  Act  so  as  to  prevent  an 
escheat  of  the  legal  fee  to  the  crown  (/c). 

The  equity  of  redemption,  as  in  the  case  of  a  mere  trust,  will  not 
of  course  be  binding  on  a  bond  fide  purchaser  for  a  valuable  con- 
sideration, if  he  takes  without  notice. 

(3.)  Descent  and  devise. 
Next  as  to  the  incidents  and  qualities  of  an  equity  of  redemption. 
It  has  been  already  mentioned,  that  an  equity  of  redemption  is 
an  estate  in  the  land  without  change  of  ownership.  It  necessarily 
follows,  that  its  line  of  devolution  must,  in  the  course  of  descent,  be 
governed  as  the  land  itself  would  have  been,  by  the  general  law,  or 
by  the  lex  loci ;  and  therefore,  if  the  land  be  of  gavelkind  tenure, 
the  equity  of  redemption  will  be  divisible  in  like  manner ;  or  if  the 
tenure  be  borough-English,  the  youngest  son  will  be  entitled,  and 
so  of  the  like  (i) ;  and  on  the  like  principle  if  (before  the  Wills 
Act  (m),  which  makes  all  wills  speak  from  the  death)  a  devised  estate 
was  mortgaged  by  the  testator,  the  mortgage,'whether  in  fee  or  for 
a  term  of  years,  if  confined  to  the  purpose  of  the  security,  was 
but  a  revocation  pro  tanto  (n),  and  if  the  owner  of  an  unqualified 
legal  fee  devised  it  by  his  will,  and  afterwards  made  a  mortgage 
with  an  unqualified  proviso  for  redemption,  this  was  no  revocation 
of  the  will,  because  the  proviso  was  incidental  to  the  legal  fee  (0). 

A  mortgage  by  a  disentailing  deed  which  limited  the  estate  to 
the  mortgagor  in  fee,  was,  until  the  Wills  Act,  a  total  revocation  of 
a  prior  will  (p).    A  devise  of  the  equity  of  redemption  itself  must  be 

(A)  Rogers  v.  Maule,  1 Y.  &  C.  C.  C.  i.  C.E.  13  M.  &  W.  534. 

{I)  Fawcett  v.  Lowther,  2  Ves.  S.  304.  (p)  Power  v.  P.  9  Ir.  Ch.  Eep.  178  ; 

(m)  1  Vict.  c.  26.  Sparrow  v.  Hardcastle,  1  Ld.  Kenyon, 

(n)  Thome  v.  T.  1  Vera.  182  ;  Hall  v  67,  3  Atk.  798  ;  Hamwod  v.  Oglander, 

Dunch,  ib.  392.  8  Ves.  107  ;  Locke  v.  Foote,  5  Sim.  818. 
(0)   Youde  V.   Jones,    9  Jur.  910,    V. 
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also  valid  (g),  if  attended  with  the  like  technicalities  as  the  law 
Devise.  requires  for  a  devise  of  the  land.     A  doubt  has  been  raised  (?•) 

whether  prior  to  the  breach  of  the  condition,  when,  as  has  been 
already  explained,  the  mortgagor  has  aright  of  re-entry  only,  a  valid 
devise  of  the  land  can  be  made ;  and  the  ground  of  objection  was, 
that  the  benefit  of  a  condition  was  not  devisable.  There  seems  at 
common  law  to  be  sound  reason  for  the  objection ;  for  a  right  of 
re-entry  can  scarcely  be  placed  on  the  footing  of  a  possibility 
accompanied  with  an  interest,  as  has  been  attempted  by  a  preceding 
writer  (s),  and  devisable  as  such ;  but,  nevertheless,  if  such  a  devise 
could  not  be  maintained  at  law,  which,  it  is  apprehended,  is  the 
total  amount  of  the  question,  it  would  be  good  in  equity,  whether 
the  mortgagor  should  die  before  or  after  the  breach  of  the  condition. 
And  by  the  Wills'  Act  rights  of  entry  are  made  devisable  at  law  (f). 

(4.)  Entail,  Curtesy,  and  Dower. 

Eutaii.  Prior  to  the  decision  that  an  equity  of  redemption  was  an  estate 

in  the  land,  and  so  long  as  the  notion  prevailed  that  it  was  but  a 
right,  the  limitation  of  it  by  way  of  entail,  or  in  strict  settlement, 
seemed  out  of  the  question  ;  and  it  was  considered,  that  such  an 
entail,  if  it  could  subsist,  would  tend  to  a  perpetuity.  But  when 
the  equity  was  declared  to  be  the  ancient  estate  without  change  of 
ownership,  it  became,  of  course,  subject  to  all  the  limitations  to 
which  other  estates  in  equity  were  liable  (m). 

It  was  once  received  in  equity,  that  an  entail  in  a  trust  estate 
and  remainders  over  might  be  barred  by  any  mode  of  assurance 
whatever,  as  by  bargain  and  sale,  covenant  to  stand  seised,  feoff- 
ment, and  even  by  will  {x) ;  and,  in  accordance  with  this  doctrine,  it 
is  said  to  have  been  decided  that  a  tenant  in  tail  of  an  equity  of 
redemption  might  devise  it  for  payment  of  debts  (?/),  and  it  seems 
even  to  have  been  doubted,  whether  a  common  recovery  could  be 
suffered  of  an  equitable  entail,  unless  upon  a  consideration  (2). 
But  it  has  been  long  (a)  settled  that  an  equitable  entail  and  re- 
mainders are  barrable  by  such  mode  of  assurance  only  as  would 
bar  a  legal  entail  and  remainders.     By  the  3  &  4  Wm.  4,  c.  74, 

(2)  PUlUps  V.  Hale,  1  Eep.  in  Ch.  190.  (a:)  1  Vern.  14,  note, 

(r)  2  Ch.  Ga.  8.  (y)  Turner  v.  Chvinn,  ib.  41,  99. 

(s)  .See  Pow.  on  Mtg.  ed.  4,  348,  who  (s)  Goodrich  v.  Brovm,  1  Ch.  Ca.  49, 

refers  to  Moev.  Jones,  1  H.  Bl.  80.  2  Vern.  56. 

(«)  1  Yict.  c.  26,  B.  3.  (a)  Eirkham  v.    SmUh,   Amb.    518  ; 

(«)  Hard.  469.  and  see  Lcgai  v.  Sewell,  2  Vern.  552. 
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abolishing  fines  and  recoveries,  a  power  of  disposition  has  been 
given  to  tenants  in  tail  of  freehold  lands  by  simple  deed  enrolled  in 
Chancery. 

In  consistency  with  the  anomalous  decision  of  equity,  that  there  Curtesy, 
should  be  a  tenancy  by  the  curtesy,  but  not  dower,  of  a  trust  estate, 
the  like  was  decided  of  an  equity  of  redemption.  The  right  to 
tenancy  by  the  curtesy,  was  at  first  disputed  on  the  notion  already 
mentioned,  that  the  equity  was  but  a  right,  of  which  a  seisin  could 
not  be  had  by  the  wife  so  as  to  give  title  to  the  husband ;  but 
Lord  Hardwicke  in  deciding  the  equity  to  be  an  estate,  decided 
also  the  right  to  the  tenancy  by  the  curtesy  (b). 

Strong  arguments  were  urged  (c)  by  the  widow  for  her  right  to  Dower, 
dower  of  an  equity  of  redemption ;  but  the  point  was  considered 
too  well  settled  (d). 

The  3  &  4  Wm.  4,  c.  105,  removed  this  anomaly  in  cases  Dower  Act. 
of  women  married  subsequently  to  the  31st  of  December,  1833, 
by  enacting,  that  when  a  husband  shall  die  beneficially  entitled 
to  any  land  for  an  interest,  which  shall  not  entitle  his  widow  to 
dower  out  of  the  same  at  law,  and  such  interest,  whether  equit- 
able, or  partly  legal  and  partly  equitable,  shall  be  an  estate  of 
inheritance  in  possession,  or  equal  to  an  estate  of  inheritance  in 
possession  (other  than  an  estate  in  joint  tenancy),  then  his  widow 
shall  be  entitled  in  equity  to  dower  out  of  the  same. 

It  will  be  observed  that  the  statute  embraces  estates  of  which 
the  husband  shall  be  seised  partly  for  a  legal  interest,  and  partly  for 
an  equitable  interest.  This  has  more  immediate  reference  to  the 
limitations  formerly  in  general  use  in  bar  of  dower,  which,  being 
to  the  husband  for  life,  with  remainder  to  a  trustee  during  his  life 
in  trust  for  him,  with  remainder  to  himself  in  fee,  were  in  fact 
partly  legal  and  partly  equitable.  The  words  in  the  statute  will  of 
course  apply  to  any  similar  case ;  as  if  the  estate  is  limited  to  a 
trustee  for  the  husband  for  a  term  of  years  or  other  limited  interest 
with  remainder  to  the  husband  in  fee  or  in  tail,  or  to  the  husband 
for  a  term  of  years  or  other  limited  interest  with  remainder  to  a 
trustee  in  fee  in  trust  for  the  husband  in  fee  or  in  tail,  or  in  any 
other  manner  which  shall  give  the  husband  the  sole  beneficial 
profits  of  the  land,  as  realty,  for  an  estate  amounting  to  an  estate 
of  inheritance  in  possession. 

(S)  Casbome  v.  Scarfe,  1  Atk.  602.  AU.  Gen.  v.  Scott,  Cas.  t.  Talb.  138,  and 

(c)  Dixon  V.  Saville,  1  Bro.  C.  C.  326.       cases  in  note  ;  S'Arcey  v.  Blake,  2  Sch. 
{d)  Banks  v.  Sutton,  2  P.  WaS/^^ecfib^eJWasnoSO/?® 
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The  statute  also  gives  to  widows  a  right  of  dower  in  estates  in 
respect  of  which  their  husbands  may  have  been  entitled  to  a  right 
of  entry  or  action,  although  they  shall  not  have  recovered  posses- 
sion, provided  the  dower  be  sued  for  and  obtained  within  the  period 
during  which  such  right  of  entry  or  action  might  be  enforced. 
These  benefits  have,  however,  been  dearly  purchased  by  women,  the 
statute  having  placed  the.  right  to  dower  absolutely  within  the  dis- 
posal of  the  husband,  by  alienation  or  charge,  or  by  simple  declara- 
tion of  intention  by  deed  or  will  (e). 

A  devise  also  to  the  widow  by  her  husband  of  any  lands  out  of 
which  she  would  be  entitled  to  dower  if  not  so  devised,  will  be  a 
general  bar  of  dower ;  but  a  bequest  to  her  of  personal  estate  will 
not  have  that  effect :  unless  (in  both  cases)  a  contrary  intention  is 
declared  by  the  will. 

Women  married  prior  to  the  1st  of  January,  1834,'are  not  within 
the  statute,  either  in  respect  of  its  disabilities  or  benefits. 

The  question  how  far  an  equity  of  redemption  was  and  is  subject 
to  judgments  and  writs  of  elegit  is  reserved  for  the  chapters  on 
judgments  (/). 

(5.)  Legal  <md  Equitable  Assets. 

Assets  in  a  Court  of  equity  are  legal  or  equitable.  If  they  are  of 
chattel  interest  and  legal,  they  will  be  administered  by  the  personal 
representatives  of  the  deceased  in  a  due  course  of  administration. 
If  they  are  assets  real  and  legal,  the  heir  or  devisee  will  take 
subject  to  the  debts  of  his  ancestor  or  testator.  If  assets,  M'hether 
real  or  personal,  are  equitable,  they  will  be  applicable  in  satisfac- 
tion of  all  the  creditors  pari  passu,  except  that  judgment  creditors 
who  have  a  lien  under  any  statute  (g),  are  also  entitled  to  preference 
in  the  distribution  of  equitable  assets. 
Preference  by  After  a  Suit  by  creditors,  the  executor  cannot  by  confessing 
judgment  give  preference  {h),  and  the  Court  will,  after  a  decree 
a,gainst  the  executor  to  account,  restrain  creditors  from  proceeding 
against  him,  and  direct  them  to  come  in  under  the  decree  (i). 
Payments  after  a  decree  will  not  be  allowed  to  an  executor  {k) ; 

(e)  An    involuntary    disposition     by  (i)  Potts  v.  Layton,  Toll.  Ex.  456  ;  2 

bankruptcy  appears  to  be  hardly"  within  Wms.    Ex.    1860,   ed.    8  ;     Vernon   v. 

the  provisions  of  the  statute  ;  sed  quaere.  Thelluson,  1  Ph.  466.         , 

(/)  Inf-  PP-  51,  59.                   ,  (Jc)  MUchelson  v.  Piper,    8   Sim.  64; 

(?)  I'xf-  P-  115.  George  v.  (?.  35  Beav.  350. 

{h)  Solley  v.  Qower,  2  Vern.  61. 
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secus,  if  the  decree  is  merely  for  the  executor  to  admit  assets 
or  account  (I) ;  hut  before  decree  and  after  writ  he  can  prefer  a 
creditor  by  payment  (m),  and  the  law  is  the  same  in  all  Courts  (n). 

An  executor  can  sell  any  of  the  assets  before  decree  (o). 

In  the  case  of  a  judgment  obtained  against  the  executor  or  Judgments  u 
administrator  himself,  the  Court  will  grant  an  injunction  so  far 
as  respects  the  estate  of  the  deceased,  though  it  wiU  not  protect 
the  executor  so  far  as  he  has,  by  pleading,  made  himself  personally 
liable  (p).  Such  a  special  injunction,  however,  seems  to  have  the 
effect  of  a  general  one,  inasmuch  as  the  creditor,  in  proceeding 
against  the  executor,  must  have  in  vain  resorted  to  the  assetfe  of 
the  deceased  before  he  could  have  recourse  to  the  property  or  person 
of  the  executor  (q) ;  and  if  the  judgment  preceded  the  decree,  it 
seems,  upon  principle,  that  the  injunction  ought  to  be  refused, 
except  in  special  cases  (r). 

Execution  upon  a  judgment  obtained  against  the  debtor,  and  writiBsued 
writ  issued  in  his  lifetime,  may,  it  seems,  be  enforced  against  his  debtor  ^*'**''''* 
executors,  in  priority  to  a  decree  to  administer  the  estate  obtained 
after  the  delivery  of  the  writ  to  the  sheriff,  though  such  delivery 
was  subsequent  to  the  debtor's  decease  (s). 

Before  the  statute  of  Frauds  (t)  trust  estates  were  not  legal  assets,  rpj^gj  estates. 
and,  on  the  balance  of  authorities,  not  even  equitable  assets  (m). 
By  that  statute,  trust  estates  in  fee  simple  were  rendered  liable  to  an 
execution  at  law  (as  they  are  now  under  1  &  2  Vict.  c.  110,  see 
chapter  on  judgments,  inf.  p.  58),  it  being  thereby  enacted,  that  if 
any  cestui  que  trust  thereafter  should  die,  leaving  a  trust  in  fee  simple 
to  descend  to  his  heir,  such  trust  should  be  deemed  and  taken  to  be 
assets  by  descent,  and  the  heir  should  be  liable  to  and  chargeable 
with  the  obligation  of  his  ancestor  for  and  by  reason  of  such  assets, 
as  fully  and  amply  as  he  might  or  ought  to  have  been,  if  the  estate 
in  law  had  descended  to  him  in  possession,  in  like  manner  as  the 
trust  descended. 

(I)  Oeofge  v.  <?.  sup.  Buries    v.    Popplewell,    10    ih.     383  ; 

(m)  DaratonY.  Lord  Oxford,  Free.  Ch.  Clarke  y.  Ormonde,  Jac.  124. 
188  ;  Colles,  P.  C.  229  ;  Malibyv.  Russel,  (?)  2  Wms.  Ex.  1738,  ed.  5. 

2  S.  &  S.  227,  contra  formerly  at  com-  (r)  lb.  ;  Lee  v.  Park,  1  Keen,  714. 

mon  law  ;  Parker  v.  Dee,  2  Ch.  Ca.  200  ;  (s)  Rankin  v.  Sarwood,  5   Ha.   215, 

Finch  123,   3  Sw.  529  n. ;  see  Lay  field  affirmed  on  appeal,  but  on  a  different 

V.  L.  7  Sim.  172.  ground.     lb. 

(n)  Jud.  Act  73,  s.  25,  subs.  11  ;  re  (t)  29  Car.  2,  0.  3,  s.  10. 

Raddiffe  deceased,  7  Ch.  D.  733,  M.  E.  («)  Lewin  onTr.  700,  ed.  7 ;  WiUiaras 

(0)  Neeves  v.  Burrage,  14  Jur.  177.  on  Real  Assets,  18. 

(ji)  Kent  V.   Pickering,  5  Sim.    569  ; 
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Judgments. 


Thus,  a  trust  estate  of  inheritance  became  legal  assets;  and,  by 
analogy,  it  was  held  that  an  equity  of  redemption  was  alsp  legal 
assets  (u),  but  in  Plunkett  v.  Penson  (x),  Lord  Hardwicke  deter- 
mined it  to  be  equitable  assets,  and  that  the  heir  might,  on  an 
action  against  him  by  a  specialty  creditor,  plead  riens  per 
descent  (y) ;  but  this  has  been  overruled,  see  infra. 

If  the  mortgage  is  but  for  term  of  years,  leaving  a  legal  reversion  in 
the  mortgagor,  the  reversion  in  fee  will  be  of  course  legal  assets  (y), 
for  the  specialty  creditors  might  have  judgment  at  law  with  a 
cesset  executio  until  the  reversion  fell  into  possession  (z).  The 
judgment  at  law  will  be  only  of  assets  quando  acciderint,  but  the 
creditor  may,  by  suit,  compel  the  heir  to  sell  the  reversion,  even, 
as  it  seems,  if  it  be  expectant  on  an  estate  tail  (a). 

If  the  mortgage  be  in  fee,  and  there  be  judgment  creditors,  who 
under  any  statute  (6)  have  a  lien,  the  equity  of  redemption  will  not, 
as  to  them,  be  applicable  as  equitable  assets  (c). 

An  equity  of  redemption  of  a  leasehold  estate  was  held  to  be 
equitable  assets  {d),  notwithstanding  Sharp  v.  The  Earl  of  Scar- 
horpugh  (c),  but  these  authorities  are  not  now  law,  and  the  equity 
of  redemption  of  freeholds  and  leaseholds  is  legal  assets. 


Gfeneral 
conclusions 


The  following  conclusions  have  been  arrived  at  (e) : — 

1.  There  is  scarcely  any  kind  of  property  which  constitutes 
equitable  assets,  except  inheritable  interests  in  real  estate  charged 
by  will  with  the  payment  of  debts. 

2.  Inheritable  interests  in  real  estate,  not  charged  with  the  pay- 
ment of  debts,  are  governed  (whether  legal  or  equitable)  as  to 
liability  to  debts  by  3  &  4  Wm.  4,  c.  104,  under  which  creditors 
by  specialty  binding  the  heirs  are  to  be  paid  in  priority  to  other 
creditors  (/). 

3.  Having  regard  to  this  Act  an  equity  of  redemption  in  fee 
is,  for  all  practical  purposes,  applicable  to  the  payment  of  debts 


(v)  2  Freem.  PI.  130.  The  reporter 
adds,  "  Come  al  moy  fult  dit  per  Sir  F. 
"Winnington,  il  esteant  de  cgncilio  en  le 
case  ;  "  et  vide  3  Leon.  32. 

(x)  2  Atk.  290  ;  et  vide  Solleyr.  Oower, 
2  Vern,  61  ;  Clay  v.  Willis,  1  B.  &  Cr. 
372. 

(y)  Plvxiknet  v.  Kirk,  1  Vern.  411. 

(z)  Plwnkett  v.  Penson,  2  Atk.  290. 

(a)  Vide  Tyndale  v.   Warre,  1  Jac, 


212,  and  cases  there  cited. 

(6)  Inf.  p.  115. 

(c)  Sharp  v.  Earl  of  Scarborough,  i 
Ves.  538. 

{d)  The  creditors  of  Sir  Charles  Cox, 
3  P.  Wms.  342 ;  Hartwell  v.  Chitters, 
Amb.  308  ;  Clay  v.  Willis,  sup. 

(e)  2  Dav.  Conv.  569,  fed.  3. 

if)  Sichardson  y.  Jenkins,  1  Drew. 
477,  17  Jur.  446. 
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on  the  same  footing  as  legal  assets  {g),  notwithstanding  the  old 
cases  Qi). 

4.  But,  as  the  statute  gives  no  preference  to  specialty  debts  not 
binding  the  heir,  such  specialty  debts  are  on  an  equal  footing,  for 
the  purpose  of  administration  under  it,  with  simple  contract 
debts  (i). 

6.  As  a  general  proposition  (excluding  the  anomalous  case  of  a 
married  woman's  separate  property)  personal  property  in  all  its 
modifications,  and  including  aU  chattel  interests  in  real  estate, 
constitutes  legal  assets. 

6.  The  principle  that  whatever  devolves  on  the  personal  repre- 
sentative virtute  officii  is  to  be  disposed  of  by  him  in  due  course 
of  administration  would  probably  be  carried  to  its  full  length  (/). 
The  question  is  not,  whether  the  money  is  recoverable  through 
the  agency  of  a  Court  of  Equity  or  a  Court  of  Law,  but  whether  it 
is  money  which  the  personal  representative  is  entitled  to  recover 
independently  of  any  directions  of  the  testator  (/c).  Assets  are  not 
equitable  merely  because  they  are  the  object  of  equitable  jurisdiction. 

7.  The  principle  appears  to  include  personal  estate  subject  to  a 
general  power  of  appointment,  and  which,  by  the  exercise  of  the 
power,  is  subjected  to  the  payment  of  debts  (J). 

The  following  have  been  held  to  be  legal  assets : — 

Monies   arising  under  a  will  and  paid  by  executors  into  Instances  of 

legal  assets. 
Court  (m). 

The  proceeds  of  real  estate  directed  by  the  Court  to  be  sold 
for  payment  of  debts  and  paid  by  the  purchaser  into  Court  (w). 

The  equity  of  redemption  of  a  term  (o). 

The  equity  of  redemption  of  a  mortgage  of  money  charged 
on  land  {p). 


(g)  Foster  v.  Handley,   1  Sim.  N.  S.  v.  M.,  4  De  G.  &  Jo.  5b9  ;  Christy  v. 

200,  16  Jut.  73  ;  re  Burrdl,  9  Eq.  443,  Cmrtenay,  26  Beav.   140 ;  Att.  Gen.  v. 

V.  C.  James.  Brmning,  8  Ho.  L.  C.  258,  264  ;  6  Jur. 

(h)  SoUey    v.    Govier,    2    Vera.    61;  K  S.  1083,  rc^MrreZ?,  9  Eq.  443,  V.  C. 

Plunhel  T.  Penson,  2  Atk.  290.  James  ;  but  see  Bain  v.  Sadler,  1 2  iJ. 

(i)  Cummins  v.  G.  3  Jo.  &  Lat.  64.  570,  V.  C.  "Wiokens. 

{j)  "WiU.  Ex.  1686,  ed.  8  ;  1  Story  Eq.  (k)  Att.  Gen.  v.  Brunning,  sup. 

Jur.  553,  §  551,   ed.   10,   541,   ed.  12;  (V)  WilKams' Real  Assets,  13. 

Lovegrove  v.  Cooper,  2  Sm.  &  Giff.  271,  (m)  Lovegrove  v.  Cooper,  sup. 

3  n.  ;  Sail  v.  Macdonald,  14  Sim.  1  ;  (»)  lb. 

Cook  V.  Gregson,  3  Drew.  547  ;  Shee  v.  (o)  Cook  v.  Gregson,  sup. 

French,  ib.  716,  3  Jur.  N,  S.  428  ;  Mutlow  (^)  lb. 
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An  annuity  secured  on  a  reversionary  interest  void  under  the 
statute  of  13  Eliz.  Ch.  4  (q). 

A  moiety  of  trust  monies  belonging  to  the  testator  paid  into 
Court  (r). 

The  surplus  proceeds  of  sale  of  mortgaged  property  (s). 

The  equity  of  redemption  in  copyholds  (<)• 

A  personal  chattel  subject  to  a  lien  minus  the  amount  of 
such  lien  (u). 


The  following  have  been  held  to  be  equitable  assets  : — 
Instances  of  Lands  devised  for  the  payment  of  debts  (v), 

^^ts!  *  Lands  conveyed  to  a  trustee  for  the  payment  of  debts  (x). 

A  broker's  bond  in  London  (y). 

An  office  of  profit  granted  to  a  man  and  his  heirs  for  lives, 
of  which  the  Court  will  appoint  a  receiver  (z). 

And  (a)  an  equity  of  redemption  devised  to  trustees  or 
executors  for  payment  of  debts. 
Whether  estates  are  devised  to  trustees  or  executors  to  sell  for 
payment  of  debts,  or  descend  to  the  heir  charged  by  the  ancestor 
with  the  payment  of  debts,  will  make  no  difference  in  their  being 
accounted  equitable  assets ;  nor  is  it  of  any  effect  that  the  testator 
directs  that  the  produce  shall  be  considered  as  part  of  his  personal 
estate  (c). 

Where  an  estate  consists  partly  of  legal,  and  partly  of  equitable, 
assets,  creditors  who  have  availed  themselves  of  their  preferential 
right  to  the  former  will  not  be  allowed  to  participate  in  the  latter 
till  the  postponed  creditors  have  been  put  upon  an  equality  with 
them  (<i). 
Q^^jg  In  the  administration  of  assets  the  costs  are  apportioned  between 

legal  and  equitable  assets  (e). 


(q)  Shee  v.  I'rench,  3  Drew.   716,  3  (a)  Blanchard  v.  Cawthonu,  4  Sim. 

Jur.  N.  S.  428.  566. 

(r)  Mutlow  V.  M.  4  De  G.  &  Jo.  539.  (a)  See  Levnn  v.  Okeley,  2  Atk.  50, 

(s)  Christy  v.    Oourtenay,   26    Beav.  and  oases  in  note.     Clay  v.  Willis,  1 

140.  B.  &  Cr.  372  ;  Sillc  v.  Primn,  1  Bro.  C. 

(«)  Re  Burrcll,  9  Eq.  443,  V.  C.  James.  C.  138 ;  Barker  v.  May,  9  B.  &  Cr.  489, 

(a)  Olaholm  v.  Bowntree,  6  A.  &  E.  overruling  Ovrling  v.  Lee,  1  Vem.  63. 

710.  {c)  Bailey  v.  Mkins,  7  Ves.  319  ;  Ship- 

(v)  Bain  v.  Sadler,  12  Eq.  570,  V.  C.  hard  v.  Lutundge,  8  Ves.  26  ;  Soames  v. 

■Wiolcens.  Robinson,  1  My.  &  K.  500 ;  Shakels  v. 

(x)  lb.  Richardson,  2  Coll.  81. 

{y)  Nash  v.  Bryant,  25  Beav.   533,  4  (d)  Dav.  Conv.  Vol.  II.  p.  569,  eil.  3. 

Jur,  N.  S.  550.  (n)  Mutlow  v.  M.  siq). 
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An  executor  can  only  retain  for  his  own  debt  out  of  legal  assets  Retainer  by 
passing  through  his  hands  (/).  executor. 

(6.)  Redemption  on  mortgage  by  appointment,  and  other  matters. 

The  execution  of  a  power  by  way  of  mortgage,  whether  in  fee  or  Redemption  on 
for  years,  is  but  an  appointment  pro  tanto  (g),  unless  there  he  on  ^p'Jfntmenl 
the  face  of  the  instrument,  or  from  a  comparison  of  the  wording  of 
different  instruments  of  mortgage,  an  indication  of  an  ulterior 
intention  inconsistent  with  a  future  exercise  of  the  power  (/i),  and 
the  right  of  redemption  will  remain  in  the  persons  entitled  to  the 
estate  in  default  of  appointment  {i). 

On  the  principle  that  the  mortgagor  remains  the  actual  owner  of 
the  estate,  it  has  been  determined  (k)  that  the  mortgagor  of  an 
advowson  has  a  right  in  equity  to  nominate  to  the  living  on  a  Advoweon. 
vacancy,  and  to  compel  the  mortgagee  to  present  his  nominee,  even 
although  there  be  an  actual  engagement  between  them,  that  the 
mortgagee  shall,  after  default  made,  have  the  right  to  present. 

In  like  manner  an  equity  of  redemption  may  itself  become  the  Mortgage  of 
subject  of  mortgage,  and  each  equitable  mortgagee  shall  have  equity  of 
preference  according  to  his  priority  in  time,  the  maxim  of  equity 
being,  Qui  prior  est  in  tempore,  potior  est  injure  (l).  Of  the  pro- 
tection afforded  by  the  statute  law  to  the  mortgagee  of  an  equity  of 
redemption,  and  by  what  means  a  subsequent  mortgagee  of  the 
equity  of  redemption  may  obtain  preference  to  a  prior  mortgagee 
of  the  equity,  an  explanation  will  be  given  in  the  subsequent 
chapters. 

The  equity  of  redemption  being  an  estate  in  the  land,  it  followed  possessio 
that  the  doctrine  of  possessio  fratris  would  apply  in  exclusion  of  Z™*™- 
the  half  blood  (m). 

But  by  3  &  4  Wm.  4,  c.  106  (n),  any  person  related  to  the  person 
from  whom  the  descent  is  to  be  traced  by  the  half  blood  is  capable 
of  being  his  heir  ;  and  the  place  in  which  any  such  relation  by  the 

(/)  Wms.   Ex.   973,    ed.    6,  and  see  Amhurst  v.   DawUng,    2    Vern.    401 ; 

Eichmond  v.  White,  12  Ch.  D.  361,  C.  A. ;  Gaily  v.  Selby,  Stra.  403  ;  Mackenzie  v. 

Lee  V.  Nuttall,  ib.  61,  C.  A.  Robinson,  3  Atk.  559,  which  overruled 

(n)  Thome  v.   T.   1  Vern.   141  ;  and  Gardiner  v.  Griffith,  2  P.  Wms.  403,  see 

Perkins  v.  Walker,  ib.  97.  inf.  pp.  341,  702. 

(h)  Fitzgerald   v.    Fauconberg,    Eitz.  (J)  Eonbl.  Tr.  Eq.   320,  and  cases  in 

207  •  Bamett  v.  Wilson,  2  Y.  &  C.  C.  note ;  and  see  also  Ex  parte  Knott,  11 

C.  407  ;  hut  qiuere  this  case.  Ves.  609. 

(i)  Innes  v.  Jackson,  16  Ves.  356.  (m)  Casbome  v.  Scarfe,  1  Atk.  603. 
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half  blood  stands  in  the  order  of  inheritance,  so  as  to  be  enabled  to 
inherit,  is  next  after  any  relation  in  the  same  degree  of  the  whole 
blood  and  his  issue  where  the  common  ancestor  is  a  male,  and 
next  after  the  common  ancestor,  where  such  common  ancestor  is  a 
female  ;  so  that  the  brother  of  the  half  blood  on  the  part  of  the 
father  inherits  next  after  the  sisters  of  the  whole  blood  on  the  part 
of  the  father  and  their  issue,  and  the  brother  of  the  half  blood  on 
the  part  of  the  mother  inherits  next  after  the  mother. 


Escheat  of 
equity  of 
redemption. 


subject  to 
debts. 


(7.)  Forfeitu/re  and  escheat. 

The  crown  may  redeem  such  estates  as  vest  in  it  by  forfeiture  (o). 
But  if  a  mortgaged  estate  had  been  seized  by  the  crown  upon  the 
mortgagor's  outlawry  for  high  treason  and  granted  to  another,  and 
afterwards  the  outlawry  had  been  reversed,  upon  the  reversal  the 
lessee  was  restored  (p)  to  all  that  was  not  answered  to  the  crown, 
i.e.,  to  all  but  the  mesne  profits.  His  right  of  redemption  therefore 
returned  to  him  (q). 

An  equity  of  redemption  is  not  subject  to  escheat ;  the  reasoning 
in  Burgess  v.  Wheate  (r),  as  to  a  mere  trust  estate  is  applicable  ; 
it  is  a  question  of  tenure  and  not  of  forfeiture,  and  the  right  to 
escheat  arises  pro  defectu  tenentis ;  so  long  as  the  lord  has  his 
tenant  to  perform  his  services,  the  land  cannot  revert  in  demesne, 
and  the  crown  has  no  equity  to  sue  (s).  If  the  mortgagee,  in  such 
case,  should  also  proceed  on  his  bond  or  covenant  to  recover  the 
debt  from  the  personal  representatives  of  the  mortgagor,  according 
to  Bwrgess  v.  Wheate  (t),  the  Court  would  direct  the  mortgagee  to 
convey  the  estate  to  the  executors.  This,  however,  was  merely  an 
obiter  dictum,  but  it  may  be  considered  clear  that  equity  would  not 
allow  the  mortgagee  to  have  both  the  money  and  the  estate. 

Lord  Eldon  thought  that  the  mortgagee  might  refuse  to  be 
redeemed,  but  the  question  as  to  debts  did  not  arise  (m).  The 
mortgagee,  however,  is  subject  to  the  debts  of  the  mortgagor, 
whose  administrator  can  redeem  (s),  and  the  title  of  the  mortgagee 
was  held  not  to  be  complete  even  after  twenty  years,  as  although 


(o)  Att.  Gen.  v.  Crofts,  i  Bro.  P.  C. 
186. 

(p)  UoclcUy  v.  Wilkinson,  Sir  T.  Jones, 
100,  3  Keb.  729  ;  Eyre  v.  Woodnne,  Cro. 
Eliz.  278,  1  And.  227. 

[q)  Peyton -v.  Ayliffe,  2  Vem.  312;  2 
Fish.  Mtg.  7-62,  ed,  3. 


(r)  Burgess  v.  Wluate,  1  Ed.  177,  1 
W.  Bl.  Eep.  123  ;  et  vidcFawcett  v.  Low- 
tlier,  2  Ves.  304 ;  Taylor  v.  HaygaHJi,  14 
Sim.  8  and  17. 

(a)  Beale  v.  JSymonds,  16  Beav.  406 

{t)  1  W.  Bl.  Kep.  149. 

(m)  Gordon  v.  G.  3  Sw.  470. 
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ordinary  debts  would  be  barred,  yet  a  debt  on  covenant  not  yet 
broken  migbt  arise  at  any  moment  (x). 

Under  the  Escheat  Act  {y),  trust  monies  may  be  followed  into  Lord  subject 
land  against  the  lords  of  the  fee,  and,  if  it  were  otherwise,  the  estate 
in  the  hands  of  the  lord  by  escheat  is  liable  to  the  debts  of  the 
person  whose  estate  has  escheated  {yy). 

The  lord  under  the  reservation  of  the  equity  of  redemption  to  the  Lord  is  an 
mortgagor,  his  heirs,  executors,  administrators,  and  assigns,  takes 
it  by  escheat,  as  an  assign  in  law,  as  belonging  to  the  inheritance  {z). 
So  the  lord  would,  in  equity,  be  entitled  to  a  term  of  years  attendant 
upon  the  inheritance  as  part  of  the  escheated  property  (a),  and  a 
mortgagee  of  a  term  cannot,  (at  least  since  the  3  &  4  Wm.  4,  ch. 
104,  under  which  the  lord,  out  of  the  lands  escheated  has  to  pay 
the  mortgage  debt  (6)),  hold  the  term  against  the  lord  claiming  to 
redeem  as  taking  the  reversion  by  escheat  (c). 

When  an  estate  is  mortgaged  beyond  its  value,  but  the  legal  Crown  subject 

^  to  debts. 

estate  is  left  in  the  mortgagor  and  escheats  to  the  crown,  the  estate 
may  be  sold  in  an  administration  suit,  and  a  grant  be  applied  for 
from  the  crown  {d),  or  in  a  suit  filed  by  the  mortgagee  (not  being 
a  creditor's  suit)  he  will  be  decreed  to  hold  against  the  crown  until 
the  mortgage  debt  is  paid  (e). 

An  equity  of  redemption  (except  of  copyholds)  is,  subject  to  crown  Crown  debts. 
debts,  and  may  be  sold  under  an  extent  of  the  Court  of  Exchequer, 
pursuant  to  the  25  Geo.  3,  c.  35  (/).  Notice  of  motion  for  an 
order  for  sale  should  be  given  to  the  mortgagee  before  the  motion 
can  be  made,  and  the  Court  will  order  a  reference  to  ascertain  what 
is  due  on  the  mortgage  {g). 

An  equity  of  redemption  of  a  mortgage  in  fee  was   liable  to  Treason, 
forfeiture  for  treason,  but  not  for  felony  Qi) ;  but  the  equity   of 
redemption  in  the  case  of  a  term  was  forfeited  by  either  treason  or 

(a;)  BeaU  v.  Symonds,  16  Beav.  406.  (e)  Eodge  v.  Att.  Gm.  3  Y.  &  C.  342. 

(y)  13  &  14  Vict.  c.  60,  sup.  p.  32  {i).  (J)  13  Eliz.  c.   i;  Sex  t.  Delamotte, 

(yy)  Hughes  v.  Wells,  9  Ha.  750  ;  16  Forrest.  R.  Ex.  162. 

Jur.  927.  (g)  King  v.  Coombes,  1  Pri.  207. 

(z)  Co.  Litt.  215  a.  (h)  Att.  Gen.  v.    Sarids,  Hard.    488  ; 

(a)  Thnucton  v.  Att.  Gen.  1  Vem.  340.  LovelVs  case,  1  Salk.  85  ;  Att.  Gen.  v. 

{h)  Evans  v.   Brown,    5   Beav.    114;  Cro/te,  1  Bro.  P.  C.  222  ;  but  Dick  .ffiwg' v. 

Sughes  v.  Wells,  sup.  Drammond,   Cro.  Jac.  513,  and  Sugd. 

(c)   Viseount  Downer.  Morris,   3  Ha.  Gilb.  on  Uses,  78,  note.     Et  nota. — By 

394  ;  see  Rogers  v.  Maule,  1  Y.  &  C.  C.  the  54  Geo.  3,  c.  145,  corruption  of  blood 

C.  4  •  Sancoek  v.   Att.  Gen.  12  W.  R  is  in  all  cases  saved  except  for  treason, 

569  V   C  Kindersley.  petit  treason,  and  murder ;  mde  1  Jarm, 

{d)  Rogers  v.  Maule,  sup.  on  WUls,  38,  ed.  3. 
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felony  (i).  Now,  however,  forfeiture  for  treason  and  felony  has 
been  abolished  (k),  and  administrators  are  appointed  by  the  crown 
of  the  property  of  any  convict,  who  may  pay  his  debts ;  and  the 
property  of  the  convict,  on  completion  of  his  sentence  or  on  his 
death,  reverts  to  him  or  his  heirs. 

And  33  Hen.  8,  c.  20,  s.  2,  is  repealed  (l). 

(i)  Fide  Sugd.  Gilb.  on  Uses,  79.    ,  p.  1003. 

(i)  33  &  34  Vict.  ch.  23,  and  see  inf.  (l)  Stat.  Law  Revision,  1863. 
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Befoee  we  proceed  further,  it  is  proper  to  inquire  into  the  nature 
of  certain  compulsory  modes  by  which  lands  may,  by  force  of  the 
statute  law,  be  rendered  a  security  for  debt. 

The  common  law  did  not,  as  between  subject  and  subject,  allow  At  common 
the  lands  themselves  to  be  taken  in  execution  on  a  judgment  for  °'^' 
debt  or  damages ;  for  if  they  might  have  been  so  taken,  then  a 
tenant  might  have  been  intruded  on  the  feud  against  the  lord's 
consent ;  and  thus,  by  a  circuitous  route,  an  alienation  might  have 
been  effected  against  his  will.  The  creditor,  therefore,  could  only, 
by  the  common  law  writ  of  _fi.  fa.,  take  the  goods  and  chattels 
of  his  debtor,  and,  by  writ  of  levari  facias,  take  the  growing  profits 
of  the  land ;  and,  even  of  these  latter  he  might  be  deprived  by  sub- 
sequent alienation  of  the  land  itself.  The  crown,  indeed,  might,  at 
common  law,  have  taken  the  lands  of  its  debtor  by  force  of  its  pre- 
rogative, and  a  creditor  might,  on  judgment  against  the  heir  on  a 
specialty  debt  of  the  ancestor,  have  taken  the  land ;  for  otherwise 
he  would,  as  against  the  heir,  have  been  remediless. 

The  inconvenience  of  this  rigid  system  was   remedied  by  the  Statute 
statute  of  Acton  Burnell  (a),  which  provided  the  remedy  of  a  statute  ^^^'^   °  ' 
merchant,  being  a  bond  or  obligation  on  record,  taken  before  the 

(a)  statute  of  Acton  Bumell,  11  Edw.  1. 
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mayor  of  the  place,  and  entered  on  record,  and  sealed  with  the  seal 
of  the  debtor  and  the  king. 
Statute  staple.        Another  remedy  for  the  creditor  was  the  statute  staple  (b),  which 
was  a  bond  of  record  acknowledged  before  the  mayor  of  the  staple. 

Lands  may  be  taken  under  these  statutes  or  recognizances  by  the 
statute  law,  as  well  as  under  recognizances  by  the  common  law ; 
and  several  statutes  have  been  enacted  for  the  regulation  and  inrol- 
ment  of  statutes  and  recognizances  (c) ;  but  the  remedy  of  creditors 
under  statutes  and  recognizances  against  lands  is  obsolete  (d). 


13  Edw.  1, 
0.  18. 


Writ  of  elegit 
V.  a  moiety  of 
the  land. 


(2.)   Writ  of  elegit. 

A  much  more  extensive  remedy  was  provided  for  the  creditors 
by  the  13  Edw.  1,  c.  18  (still  unrepealed),  which  enacted,  that 
when  a  debt  was  recovered  or  acknowledged  in  the  king's  court,  or 
damages  awarded,  it  should  be  in  the  election  of  the  creditor  to 
have  a  writ  oi  fieri  facias  unto  the  sheriff,  to  levy  the  debt  of  the 
lands  {i.  e.  the  profits)  and  goods,  or  that  the  sheriff  should  deliver 
to  the  creditor  all  the  chattels  of  the  debtor  (saving  only  his  oxen 
and  beasts  of  his  plough),  and  the  one-half  of  his  land,  until  the 
debt  was  levied  upon  a  reasonable  price  or  extent ;  and  if  he  were 
put  out  of  that  tenement  he  should  recover  by  a  writ  of  novel  dis- 
seisin, and  after,  by  a  writ  of  redisseisin,  if  need  should  be. 

In  consequence  of  this  statute  a  writ  was  framed,  since  called  a 
writ  of  elegit,  from  the  words  of  the  entry  on  the  roll,  Quod  elegit 
sibi  executionem  fieri  de  omnibus  catallis  et  medietate  terra.  On  the 
suing  out  of  this  writ,  the  sheriff  must  impannel  a  jury,  who  are  to 
inquire  into  all  the  goods  and  chattels  of  the  debtor,  and  make  an 
appraisement  of  the  same,  and  the  sheriff  must  deliver  them  to  the 
creditor  at  the  appraised  price  ;  and  the  jury  are  also  to  inquire  as 
to  his  lands  and  appraise  their  value,  and  the  sheriff  is  to  set  out 
and  deliver  to  the  creditor  a  moiety  of  them  by  metes  and  bounds, 
at  the  extended  value.  But  the  sheriff  need  not  have  delivered  a 
moiety  of  each  tenement  (e) ;  it  was  sufficient  if  the  lands  extended 
were  but  a  moiety  in  value  of  the  whole.  If  the  sheriff  extended 
more  than  a  moiety,  and  the  fact  appeared  on  the  return,  it  seems 
the  execution  was  merely  void  (/).     If  two  writs  were  issued, 


(6)  27  Edw.  3,  Stat.  2. 
(c)  27  Eliz.  ch.  4,  sa.  7,  8  ;  29  Car.  2, 
ch.  3,  s.  18  ;  8  Geo.  1,  c.  25. 
\d)  Williams'  Eeal  Assets,  9. 


(e)  Den  v.  Lord  Abingdon,  Doug.  473. 
(/)  PuUenv.  Purheck,  2  Salk.   563; 
sed  vide  contra  Cai'thew,  453. 
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either  at  the  suit  of  the  same  creditor,  or  of  different  creditors, 
while  the  debtor  was  in  possession  of  the  whole  of  the  land,  the 
sheriff  might  take  one  moiety  under  each  writ  {g).  But  if  one 
moiety  was  already  taken  in  execution,  then,  under  a  second  exe- 
cution, one-fourth  only  could  be  taken,  that  is,  a  moiety  of  the 
remaining  moiety,  and  so  of  the  like  {h). 

The  creditor  may  award  on  the  roll  several  writs  of  elegit  into 
several  counties  for  the  whole  debt  (i). 

The  inquisition  must  find  the  lands  with  certainty,  their  value,  '^^  mquisi- 
the  place  and  county  where  they  lie,  where  the  inquisition  is  taken, 
and  the  estate  the  defendant  has  in  them,  whether  he  is  seised  in 
severalty  or  as  joint  tenant,  or  tenant  in  common  {k). 

Although  the  creditor  under  the  elegit  holds  the  lands  "  as  his  Chattel 

°  _  interest  only. 

freehold,"  yet  he  has  a  chattel  interest  only,  which  devolves  on  his 
personal  representatives  {L). 

If  the  goods  and  chattels  of  the  debtor  are  sufficient  to  satisfy 
the  debt,  the  lands  ought  not  to  be  extended  (m).  If,  however, 
the  goods  and  chattels  are  insufficient  for  this  purpose,  the  sheriff 
must  deliver  execution  of  the  lands  to  the  plaiatiff  after  the  jury 
have  found  their  value  and  return  the  writ,  that  the  inquisition 
may  be  recorded  in  the  court  out  of  which  the  elegit  issued  (w). 

A  creditor  who  has  sued  out  an  elegit  cannot  afterwards  avail 

himself  of  a  ^. /a.  (o). 

The  statute  of  13  Edw.  1  extending  to  the  case  of  a  debt  acknow-  Judgments 

.  under  warrants 

ledged  m  the  king  s  court,  a  mode  of  security  was  suggested,  which  o£  attorney. 

gave  the  creditor  an  immediate  hold  upon  the  land,  and  at  the  same 

time  saved  him  the  expense  of  actual  process  to  obtain  judgment. 

This  was  by  a  warrant  of  attorney,  authorising  certain  attornies  to 

appear  for  the  debtor  and  confess  the  debt  in  a  Court  of  record, 

whereupon  judgment  might  be  forthwith  entered  up,  and  a  writ  of 

execution  instanter  sued  out  {p).     Between  a  judgment  so  obtained 

and  a  judgment  obtained  in  an  actual  action,  Lord  Kenyon,  in 

Doe  V.  Carter  (q),  said  he  saw  no  difference  (r),  since  the  object  of 

(g)  Doe  V.  Creed,  .5  Bing,  327  ;  Mt.  (m)  2  Inst.  395. 

Oen.  T.  Andrew,  Hard.  23  ;  0' Fallon  v.  (m)  Dyer,  100,  3  Bao.  Abr.  Execution 

mUm,  3  Soh.  &  Lef.  24.  C.  2. 

{h)  Suit  V.  Cogan,  Cro.  Eliz.  483.  (o)  Mackley  v.  Smith,  4  "W.  R.  511, 

(i)  Dyer,    162    h.    pi.    51  ;    Sari    of  and  inf.  p.  137. 

Worcester's    case,   Moore,   24,   pi.    83 ;  (p)  See  generally  as   to  warrants  of 

Goodyere  y.   Ince,  Cro.  Jao.  246,  Yelv.  attorney,  inf.  p.  159. 

179,  2  Saund,  68  a.  (?)  8  T.  E.  61. 

(k)  1  Arclib.  Pr.  by  Prentice,  673.  (r)  Doe  v.  Jimes,  10  B.  &  Cr.  468. 

(/)  2  Inst.  396  a. 
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Befeazance  of 

warrant  of 
attorney  not  a 
contract. 


the  former  was  merely  to  shorten  the  process  and  to  lessen  the 
expense  of  the  proceeding. 

The  defeasance  of  a  warrant  of  attorney  that  on  non-payment  at 
a  certain  day  execution  may  issue,  is  not  a  contract;  but  merely  a 
description  of  the  object  of  the  security  and  of  the  means  by  which, 
in  case  of  default,  the  creditor  may  enforce  payment  (s).  The 
proper  mode  of  recovering  debts  so  secured  is  by  entering  up 
judgment  in  pursuance  thereof,  and  not  by  action  on  an  implied 
contract  to  pay  the  debt  (t). 

It  is  not  the  practice,  except  in  particular  cases  and  as  a  matter 
of  special  contract,  to  take  a  warrant  of  attorney  to  enter  up  judg- 
ment against  a  mortgagor  (m). 


(3.)  Elegit  how  executed. 

Accounting.  When  lands  are  extended  under  an  elegit,  they  are  delivered  to 

the  creditor  to  hold  "  qiwusque  debitum  satisjactimn  fuerit,"  that  is, 
until  the  debt  is  recovered,  and  the  stated  damages  are  repaid,  and  no 
other  damages  or  expenses,  nor  even  interest,  are  allowed  (x) ;  and, 
as  the  annual  value  of  the  land  extended  is  ascertained  by  the 
inquisition  and  extent,  the  time  when  the  debt  will  be  satisfied  is 
certain,  and  the  debtor  may  re-enter  without  a  previous  writ  of 
scire  facias  (y).  It  seems,  however,  that  a  rule  nisi  might  be 
obtained  for  a  reference  to  the  Master  to  calculate  the  money 
received  by  the  creditor  and  for  delivering  up  possession  to  the 
debtor  (z).  But  as  the  lands  are  always  extended  much  below  the 
real  value,  and  as  the  debtor  cannot,  under  the  statute  of  Edw.  1, 
on  a  writ  of  ad  computandmn  at  law,  insist  on  the  creditor's  doing 
more  than  account  for  the  extended  value,  he  was,  before  the  Jud. 
Act,  driven  for  remedy  into  a  court  of  equity,  which,  acting  on  its 
principle  that  he  who  seeks  equity  shall  do  equity,  at  the  same 
time  that  it  made  the  judgment  creditor  account /or  all  that  he  had 
received,  compelled  the  debtor  to  pay  interest  on  the  debt,  although 
it  exceeded  the  penalty  on  the  judgment  (a). 

Although  the  debtor  could  not,  by  writ  ad  computundum  at  law, 


(s)  Cook  V.  Fowler,  7  L.  E.  H.  L.  35,      678. 


per  Lord  Chelmsford. 

(i)  Shcrhorn  v.  TolUmache,  13  0.  B. 
K.  S.  742. 

(m)  2  Dav.  Conv.  p.  567,  ed.  3. 

(io)  Fulwood's  case,  i  Rep.  67  ;  2  Inst. 


(2/)  Burwell  v.  Harwell,  Cro.  Car.  598  ; 
Fvheood's  case,  sup. 

(si)  Prke  V.  Varney,  3  B.  &  Cr.  733. 

(a)  Godfreij  v.  Watson,  3  Atk.  617 ; 
Owen  V.  Gnffitli,  Amb.  520. 
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compel  the  creditor  to  account  for  the  profits  beyond  the  extended  Accounting. 
value ;  yet,  if,  by  some  casual  profit,  the  creditor's  claim  was  satis- 
fied (b),  or  if  part  had  been  levied  and  the  debtor  in  Court  ten- 
dered him  the  residue  (c),  he  might  have  his  writ  of  scire  facias  ad 
rehabendum  terram,  to  ascertain  the  accidental  profit,  and  to 
recover  the  land :  but,  in  this  latter  case,  the  tender  must  be  in 
Court  and  of  the  money  actually  due  and  not  an  offer  to  come  to 
an  agreement :  the  debtor  might  also  have  a  scire  facias,  if  he  had 
obtained  an  acquittance ;  but  a  scire  facias  would  not  lie  on  a 
general  averment  that  the  creditor  had  received  his  debt ;  which 
might  have  happened  through  his  improvement  of  the  land,  of 
which  the  debtor  could  take  no  advantage  (d).  See  account  against 
elegit  creditor  under  1  &  2  Vict.  c.  110  (e). 

When  lands  are  seised  under  an  elegit,  the  debtor  is  not  entitled  Emblements, 
to  emblements  ("/). 

The  sheriff  formerly  delivered  actual  possession  of  the  land  ex-  Possession, 

.  I     /  \        -rrn      i  -i        ^"^  obtained. 

tended.     He  now  delivers  legal  possession  only  ((/).     Whether  the 
;  plaintiff  may  enter  by  virtue  of  the  elegit,  or  must  obtain  actual 
•  possession  by  ejectment,    does  not  appear  to  have  been  clearly 
.  decided,  although  the  authorities  preponderate  in  favour  of  the  first 
^  proposition  (h).     If,   however,   there   be   a  tenant   in   possession 
^  under  a  lease  granted  prior  to  the  date  of  the  judgment  (i),  the 
creditor  cannot  succeed  in  ejectment;    for   the   legal  title   must 
prevail,  even  although  he  give  the  tenant  notice  that  he  does  not 
mean  to  disturb  his  possession,  but  only  to  get  into  the  receipt  of 
the  profits.     He  may,  however,  extend  the  reversion  and  the  rent ; 
and  he  will  have  the  like  remedies  for  the  rent  as  the  debtor  him- 
self had  (j).     In  Harris  v.  Booker  (k),  the  Court  seemed  to  have 
considered  an  attornment  necessary,  but  a  tenant  by  elegit  has  a 
right  to  distrain  without  attornment  (l). 

The  creditor,  however,  is  not  entitled  to  rent  which  became  due  Rent. 

(6)  Bac.  Ab.  Execution,  C.  2 ;  2  Inst.  Harris  v.  Booker,   i  Bing.  98  ;  Tidd's 

396.  Praot.  1036,  ed.  9  ;  Taylor  y.  Cole,  3  T. 

(c)  2  Roll.  Ab.  482.  R.  295  ;  BuU.  N.  P.  104.    , 

(d)  lb.    483  ;    Bao.    Ab.    Execution,  (i)  Doe  v.  Wharton,  8  T.  R.  2  ;  Sogers 
Q   2.  ^-  Piteher,  sup. 

le)  Inf.   p.  57.  (i)  Campbell's  case,  1  Roll.  Ab.  894, 

{/)  Burden  and   Wittington's  case,  2  pi.    5  ;  Bish/ip  of  Bristow's  case.   Moor, 

Leon.  54,   pi.  75  ;  9  "Vin.  Emblements,  36  ;  2  Roll.  Abr.  182  ;  Vincent  v.  Going, 

367  pi.  20.  1  J°-  ^  ^^t.  702. 

(g)  2  Saund.  69,  a.  ;  ffatton  r.  Say-  (Tc)  Sup.,  note  (h). 

wood,  9  Ch.  229,  236.  (0  Bloyd  v.  Bavies,   2  Exc.   103  ;  18 

(h)  Rogers  v.  Pitcher,  6  Taunt.  202 ;  L.  J.  Exc,  80. 

E 
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Remainder. 

Outstanding 
mortgages. 


after  the  delivery  of  the  writ  to  the  sheriff,  but  before  the  inquisi- 
tion taken  thereon  (m). 

A  sheriff  has  no  power  to  seize  a  remainder  (n). 

Where  there  are  outstanding  mortgages,  though  not  in  posses- 
sion, the  sheriff  cannot  put  a  judgment  creditor  in  possession  on 
writs  of  elegit  (o).  The  only  remedy  of  the  judgment  creditor  is  a 
receiver,  without  prejudice  to  the  rights  of  prior  incumbrancers  (p). 


(4.)  Property  subject  to  the  writ  at  law. 

Copyholds  (except,  perhaps,  as  respects  leases  thereof)  were  not 
liable  (q) ;  nor,  it  would  seem,  customary  freeholds  (r) ;  nor  an  ad- 
vowson  in  gross  (s) ;  nor  glebe  lands,  nor  a  church  belonging  to  a 
parsonage  or  vicarage  (t) ;  nor  rents  (u)  :  but  rent-charges  (x), 
lands  whereof  a  man  is  seised  jure  uxoris  (y),  or  by  the  curtesy, 
and  estates  tail  during  the  life  of  the  tenant  in  tail,  lands  in 
ancient  demesne  («),  and  estates  granted  by  the  crown  for  the 
maintenance  of  dignities  (a),  and,  it  would  seem,  impropriate  tithes 
(as  they  are  said  to  have  all  the  properties  of  temporal  inheri- 
tances (6)),  and  also  the  lands  of  a  bishop  (c) ;  and,  in  short,  every 
other  species  of  landed  property,  whether  held  in  severalty,  copar- 
cenery,  or  in  common,  including  perhaps  leases  of  copyhold  granted 
by  licence  of  the  lord  or  under  a  special  custom,  were  liable  to 
the  writ  (d) ;  but,  if  an  estate  tail  was  extended,  the  issue  might 
have  avoided  it,  after  the  death  of  tenant  in  tail,  by  assize  or  writ 
of  audita  quereld  (e) ;  if  one  of  two  joint  tenants  confess  a  judg- 
ment, and  die  before  execution,  it  will  not  bind  the  survivor  (/). 

The  glebe  land  of  the  benefice  is  bound  from  the  delivery  of  the 
writ  to  the  bishop  (g). 


(m)  Sharp  v.  Key,  8  M.  &  W.  379. 

{n)  Vin.  Ab.  Stat.  Merch.  p.  556,  pi. 
15  ;  re  South,  9  Ch.  369. 

(o)  Rhodes  v.  Lord  Mostyn,  17  Jur. 
1007,  V.  C.  Wood. 

(p)  n- 

(y)  Heydon's  case,  3  Co.  9,  nor,  accord- 
ing to  Eolle,  is  a  lease  by  license,  1  Eoll. 
Abr.  888,  (M)  pi.  148. 

(r)  2  Scriv.  Copy.  571 ;  but  see  Man. 
Exc.  Pr.  43. 

(s)  Gilb.  Ex.  39  ;  sed  vide  Rolinson  v. 
Tonge,  3  P.  Wms.  401. 

(t)  Jenk.  207 ;  Farry  v.  Jones,  2  Jur. 
N.  S.  1190. 


(m)   Walsall  V.  Heath,  Cro.  Eliz.  656. 
(x)  Moore  32,  pi.  104. 
\y)  Dalt.  Sher.  136. 
(a)  Gox  V.  Bamsley,  Hob.  47,  48. 
(a)  Davis  v.  Duke  of  Marlborough,  2 
Sw.  136. 
(J)  Co.  Litt.  159. 

(c)  3  Bao.  Ab.  Execution,  C.  2. 

(d)  Dart  &  Barb.  458,  ed.  5. 

(e)  Ashbumham  v.  Saint  John,  Cro. 
Jac.  85. 

(/)  1  Inst.  184,  b.  ;  Abergavenny's 
case,  6  Rep.  78. 

ig)  Cottle  V.  Warrington,  2  Nev.  &  M. 
227. 
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In  Doe  V.  Boe  (h)  it  was  argued,  that  corporate  property  appli- 
cable for  public  purposes,  and  not  for  the  private  benefit  of  the 
members  of  the  corporation,  is  not  extendible. 


(5.)  Trust  estates,  how  far  subject  to  writ. 

Before  the  Statute  of  Frauds  (t)  trust  estates,  not  being  cognizable 
at  common  law,  were  not  extendible  on  an  elegit,  statute,  or  recogni- 
zance (k) ;  and,  although  the  authorities  were  conflicting,  were  not 
assets  in  equity  (I).     By  the  10th  section  of  that  statute,  the  sheriff  statute  of 

Frauds. 

IS  empowered  to  deliver  execution  of  all  such  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments,  as  any  person  should  be 
seised  or  possessed  of  in  trust  for  the  debtor,  like  as  if  the  debtor 
had  been  seised  of  such  lands  &c.,  of  such  estate  as  they  be 
seised  of  in  trust  for  him  at  the  time  of  such  execution  sued. 

Under  this  statute,  trust  estates  of  inheritance  became  subject  to 
an  execution  at  law.  But  trust  estates,  in  which  the  judgment 
debtor  had  not  the  sole  beneficial  interest,  as  a  trust  for  him  and 
his  creditors  (m),  or  the  like,  could  not  be  taken  under  an  elegit,  nor 
could  the  equity  of  redemption  of  an  estate  of  inheritance  {n).  But  Outstanding 
an  outstanding  term,  vested  in  a  trustee  upon  trust  to  attend  the 
inheritance,  was  liable  to  be  seized  under  an  execution  against 
the  cestui  que  trust,  as  part  of  the  inheritance  (o). 

Trusts  of  a  chattel  interest  were  held  not  to  be  within  the 
statute  (p),  nor  was  the  equity  of  redemption  of  a  term  (q).  But 
no  trust  estate  could  be  taken  in  execution  under  the  statute,  but 
such  as  the  debtor  had  at  the  time  of  execution  sued. 

The  words  at  the  time  of  the  execution  sued  refer  to  the  seisin 
of  the  trustee  (r) ;  and  therefore,  if  the  trustee  had  conveyed  the 
land  before  the  execution  sued,  though  he  was  seised  in  trust  for 

(A)  1  Q.  B.  700.  2     Saund.    11,    a.    note ;    Metcalfe    v. 

(i)  29  Car.  2,  c.  3,  s.  10.  Scholey,  2  B.   &  P.  N.  R.  461  ;  see  re 

(k)  1  Roll.  Abr.  888,  M.  pi.  6.  Duke  of  Newcastle,  8  Eq.  700,  18  W.  R. 

(,1)  Lewin,  Tr.  700,  ed.  7.  8  M.  R.  ;  Digby  v.  Irvine,  6  Ir.  Eq.  R. 

(m)  Hm-ris  v.   Pugh,    4  Bing.   335  ;  149  ;  O'Brien  v.  Goold,  1  Ale.  &  Nap.  41 ; 

Doe  V.  Oreenhill,  4  B.  &  A.  684  ;  Harris  Betty  v.  B.,  ib.  115. 
T.  Booker,  4  Bing.  96  ;  Hulkes  v.  Day,  10  [q)  Burdon  v.  Kennedy,  3  Atk.  738  ; 

•  Sim.  48.  Lyster  v.  Dolland,  1  Ves.  J.  431,  3  Bro. 

(n)  Plunket  v.  Penson,  2  Atk.    290  ;  C.  C.  480. 
Anglo-Italian  Bank  v.  Davies,  9  Ch.  D.  (r)  Hunt  v.  Coles,  Com.    Rep.   226  ; 

275,  284,  C.  A.  ;  Clay  v.  Willis,  1  B.  &  Harris  v.   Pugh,  4    Bing.    335,    345  ; 

C.  371  ;  Forrest,  162.  Higgins  v.    York  Buildings  Co.,  2  Atk. 

(o)  Doey.  Erans,  1  Or.  &  M.  450.  107,  and  see  Browne  v.  Cavendish,  1  Jo. 

(,)  Scott  V.  SO.Uy.  8  East,  ^%i^i,J^^^^f,%,,ft@  ^  ^ 
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the  defendant  at  the  time  of  the  judgment,  the  lands  could  not  be 
taken  in  execution,  and  a  purchaser  for  value  without  notice  could 
protect  himself  by  getting  in  the  legal  estate  at  any  time  before 
that  period  (s). 

If  a  judgment  was  entered  up  against  a  vendor,  and  the  conveyance 
to  the  purchaser  was  in  exercise  of  a  power  created  by  an  instrument 
dated  prior  to  the  judgment,  then,  as  the  exercise  of  the  power 
wholly  displaced  the  estate  in  respect  of  which  the  judgment  was 
obtained,  the  judgment  was  held  to  be  defeated  at  law  {t),  and  also 
in  equity,  even  although  with  notice,  and  registered  in  a  register 
county  (u). 


Eedemption 
of  mortgage. 


(6.)  Remedies  of  judgment  creditor  in  equity. 

In  addition  to  the  legal  remedy  provided  by  the  Statute  of  West- 
minster and  the  Statute  of  Frauds,  a  judgment,  from  the  period 
of  its  being  entered  up,  constituted  an  equitable  lien  on  the  lands 
of  the  debtor;  so  that,  if  there  was  some  legal  impediment  to 
prevent  the  judgment  creditor  from  taking  them  in  execution  under 
either  of  these  statutes,  equity,  fastening  upon  the  debtor's  actual 
beneficial  interest,  would  give  the  creditor  the  benefit  which  he 
would  have  had  at  law  if  no  impediment  had  intervened ;  as 
where  a  debtor  had  only  a  partial  equitable  interest  in  freeholds 
which  was  not  subject  to  legal  execution  (v)  :  but  he  was  obliged 
to  sue  out  an  elegit  before  filing  his  bill,  although  it  was  unneces- 
sary for  him  to  procure  a  return  to  this  writ  (x) ;  and  he  was  con- 
fined to  the  moiety  which  might  have  been  taken  in  execution 
under  the  statute  if  there  had  been  no  legal  impediment. 

In  Stileman  v.  Ashdown  (y)  equity  would,  however,  assist  a 
judgment  creditor  by  allowing  him  to  redeem  a  subsisting  mort- 
gage (z) ;  in  which  case  he  was  entitled  to  have  the  entirety  of  the 
lands  comprised  in  the  mortgage  sold  for  the  satisfaction  of  his 


(s)  Churchill  v.  Grove,  Nels.  Cli.  Eep. 
91,  1  Wms.  Saund.  275. 

(i!)  Doe  V.  Jones,  10  B.  &  C.  459. 

(m)  Tmistall  T.  Trappes,  3  Sim.  300  ; 
EairniY.  Samxter,  6  i6.  517  ;  Slceeles  v. 
Shearley,  8  ib.  163 ;  3  My.  &  Cr.  12. 

(v)  Forth  V.  Duke  of  Norfolk,  i  Mad. 
504  ;  LeiBis  v.  Lord  Zouche,  2  Sim. 
388 ;  Plaskett  v.  Dillon,  1  Hog.  328 ; 
2  Bl.  N.  S.  239  ;  Prid.  Judg.  24,  ed.  4  ; 
Dart  &  Barb.  421,  ed.  4. 

{x)  Neate^Y.  Duke  of  Marlborough,  3 


My.  &  C.  407  ;  Smith  v.  Hmsl,  1  Coll. 
705;  S.  C.  10  Hare,"  30;  Godfrey  v. 
Tucker,  33  Beav.  280 ;  9  Jur.  N.  S. 
1188. 

iy)  2  Atk.  COS,  610,  and  see  OGmnum 
V.  Comyn,  2  Soh.  &  Lef.  137  ;  O'Fallm 
v.  Dillon,  ib.  24  ;  Howe  v.  Bant,  1 
Dick.  150. 

(«)  Jones  V.  Meredith,  Com.  E.  661, 
Bunb.  347  ;  Tunstall  v.  Trappes,  3  Sim. 
300  J  Sharpc  v.  Earl  of  Scarborough,  4 
Ves.  538. 
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debt  (a).     Equity  would   also   assist   him   by   appointing  a  re- 
ceiver (&). 

And  where  an  application  was  made  after  the  death  of  the  debtor  Administration 
for  the  administration  of  his  assets  (c),  or  where  in  the  lifetime  of 
the  debtor  from  any  other  circumstances  a  sale  had  become  indis- 
pensable, the  Court  would  satisfy  the  demand  of  the  judgment 
creditor  out  of  the  entirety,  without  requiring  him  to  sue  out  an 
elegit  (d). 

As  a  judgment  was  no  lien  at  law  or  in  equity  upon  a  chattel 
interest  in  land  until  execution  (e),  the  creditor  was  not  entitled  to 
redeem  a  mortgage  of  such  an  interest,  until  he  had  sued  out  his 
writ  oifi.fa.  (/). 

The  previous  appointment  of  a  receiver  by  the  Court  is  no  bar  to  Eeceiver. 
a  writ  of  elegit  against  the  estate  of  a  party  beneficially  entitled,  for 
which  leave  will  be  given  (g),  or  the  judgment  creditor  may  bring 
his  action  against  the  receiver  and  the  owner  (h). 

An  office  of  profit  granted  by  letters  patent  to  a  man  and  his  heirs  office  of  profit, 
would,  it  seems,  be  sequestered  in  equity  in  favour  of  a  judgment 
creditor,  and  a  receiver  be  appointed,  and  it  would,  at  all  events, 
be  considered  real  assets  on  his  death  (i). . 

(7.)  Trusts  for  sale. 

If  a  trust  for  sale  of  real  estate  was  once  well  created,  with  Judgment  after 
power  for  the  trustees  to  give  discharges,  the  existence  of  subse-  gale, 
quent  judgments  against  the  grantor  did  not  prejudice  the  title  {k). 
So  also,  where  a  judgment  debtor  was  beneficially  interested  in  a 
trust  for  sale  created  by  another,  the  judgment  did  not  form  a  lien 
on  the  monies  arising  from  the  estate  {V),  nor  was  it  material  that 
the  sale  was  by  the  Court  (m).     So,  if  a  judgment  was  entered  up 

(a)  Stonehewer  v.   Thompson,  2  Atk.  Westbrook  y.  Blythe,  1  Jur.  N.  S.  85,    3 

440.  El.  &  Bl.  737  ;  Gore  v.  Bowser,  3  Sm. 

(6)  Silver  v.    Bishop  of  Norwich,    3  &  G.  1,  1  Juv.  N.  S.  392 ;  Langhorne  v. 

Sw.     112,    n.  ;    WTiite    v.    Bishop    of  Harland,  2  ib.  873. 

Peterborough,  ib.  109  ;  Plaskett  v.  Dillon,  (g)  Gooch  v.  Haworth,  3  Beav.  428. 

1  Hog.  328  ;  Metcalfe  v.   Archbishop  of  (h)  Lewis  y.  Lord  Zouche,  2  Sim.  388. 

York,  1  My.  &  Cr.  547.  (i)  Coote  Mtg.  43,  ed.  3. 

(c)  Barnewall  v.  B.,  3  Ridg.  P.  R.  61.  (k)  Lodge  v.  Lysely,  i  Sim.  70. 

{d)  Burroughs  r.  Elton,  11  Ves.  33  ;  (Q  Foster  v.  Blacksione,  1  My.  &  K. 

Neate  v.  Duke  of  Marlborough,  3  My.  &  297  ;  Browne  v.  Cavendish,  1  Jo.  &  Lat. 

Cr.  416  ;  Dowell  v.  Beece,  11  Jur.  N.  S.  606,  628  ;  Bobinson  v.  Bedger,  13  Jur. 

764,  V.  C.  "Wood.  846,  V.  C.  E. 

(e)  Inf.,  p.  133  (p).  {m)  Alexander  v.  Crosby,  1  Jo.  &  Lat. 

(/)  Shirley  v.  IVatts,  3  Atk.  200 ;  see  672. 
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after  contract  for  sale  and  payment  of  the  purchase-money,  but 
prior  to  the  conveyance,  the  purchaser  would  be  relieved  agains* 
it  in  equity  (n).  But  the  purchaser,  after  notice  of  a  judgment 
against  the  vendor,  could  not  pay  the  purchase-money  to  him 
without  being  liable  (o) ;  and  an  ejectment  against  a  purchaser  in 
possession  by  a  creditor,  who  had  sued  out  an  elegit  on  such  a 
judgrdent,  would  be  restrained  by  injunction  (p). 

(8.)  Lien  of  judgment  under  Statute  of  Westminster. 

Under  the  Statute  of  Westminster  and  prior  to  the  statutory 
provisions  for  docketing  and  registry,  the  judgment  was  a  general 
lien  on  all  the  lands  of  which  the  debtor  was  seised  at  the  time  of 
entering  up  the  judgment,  and  all  lands  which  he  subsequently 
acquired  {q).  It  was  a  general  lien  in  this  sense ;  the  judgment 
creditor  had  a  legal  right  to  seize  and  hold  the  moiety  for  payment 
of  the  judgment  (r).  If  there  were  several  judgment  creditors,  a 
subsequent  judgment  creditor  could  extend  the  land,  and  the  prior 
judgment  creditor  could  not  call  on  equity  to  give  him  priority  over 
the  subsequent  judgment  creditor,  though  with  notice  (s).  No  sub- 
sequent alienation,  even  to  a  purchaser  without  notice,  defeated  the 
lien  (<) ;  but  such  a  purchaser  might  have  protected  himself  against 
prior  judgments,  of  which  he  had  no  notice  when  he  purchased,  by 
procuring  the  conveyance  of  an  outstanding  legal  estate,  even  a 
mere  satisfied  term(M).  But  of  course,  where  the  outstanding 
estate  was  less  than  the  fee  simple,  it  was  no  protection  against 
subsisting  judgments  of  a  date  prior  to  its  creation ;  and  the  want 
of  notice  was  essential  in  equity  (a;). 

Notice  of  If  a  person  purchased  an  equitable  estate,  with  notice  of  existing 

judgments, 

judgments  upon  the  property,  no  acquisition  of  the  legal  estate  by 

(m)  Finch  v.  Earl  of  WincMlsea,  1  P.  («)  Ih. 

Wma.  277  ;  Sudg.  Vend.  666,  ed.  11  ;  2  («)  2  Inst.   895 ;  1  EoU.  Ab.   Execu- 

Vict.  c.  11,  s.  5.  tion,  892,  pi.  14,  16  ;  2  P.  VS^ms.  492  ; 

(o)  Forth  v.  Duke  of  Norfolk,  4  Mad.  Prid.  Judg.  p.  9,  ed.  4  ;  2  Cru.  Dig.  49, 

605,  per  Sir  John  Leach. ;  though  vide  4  ed.  4  ;  Doswell  v.  Reece,  17  Jur.  N.  S. 

Sim.  75 ;  3  Prest.  Ahs.  329.  764,  V.  C.  "Wood. 

(p)    Bnmton   v.    Neale,    14    L.     J.  (u)  2  Vict.  c.  11,  s.  5  ;  2  Sugd.  Vend. 

Ch.  8.  ed.    11,  666.     Between  the  passing  of 

(?)  2  Cru.  Dig.  49  ;  Prid.  Judgm.  p.  1  &  2  Viot.  c.  110  and  2  &  3  Vict.  c.  11, 

22,  ed.  4;   Brace  v.  Duchess  of  Marl-  it  seems  the  judgment  creditor  would  not 

borough,  2  P.  Wms.  491-2  ;  nickford\.  have  been  defeated  at  law  by  an  attendant 

Machin,  Wynch,  84,  per  Jones,  J.  term. 

(r)  Benliam  v.  Kewne,  3  De  G.  P.  &  (a)  Dart.  &  Barb.  461,  ed.  5. 
Jo.  829,  L.  J.  Turner. 
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the  purchaser  could  protect  him  from  such  incumtrances  (y).  If 
therefore  a  mortgagee  seised  of  the  legal  estate  purchased  the 
equity  of  redemption,  he  was  bound  by  the  judgments  of  which  he 
had  notice,  although  they  were  entered  up  subsequently  to  the 
mortgage  {z) ;  secus,  if  he  had  no  notice  at  the  time  of  his 
purchase  (a). 

Even  before  1  &  2  Vict.  o.  110,  a  judgment  debt,  being  an  in-  Chaiitable 
cumbranoe  affecting  the  real  estate  of  the  debtor,  would  not  pass 
by  the  will  to  a  charitable  use  being  within  9  Geo.  2,  c.  36(&). 

(y)  Tunstallv.  Trappes,  3  Sim.  286.  wold  v.  Marsham,  2  Ch.  C.  170;  Dart 

(z)  lb.,  2  Siig.  V.  &  P.   385,  ed.   10  ;  &  Barb.  461,  ed.  5. 

666,  ed.  11 ;  416,  ed.  13.  (6)  Collinson  v.  Pater,  2  Buss.  &  My. 

(a)  Tvmstall  v.   Trappcf,  sup.;  Ores-  344. 


use. 
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(1.)  Extension  of  the  legal  right  of  execution. 

Several  alterations  have  from  time  to  time  been  made  in  the 
law  of  judgments,  and  particularly  by  1  &  2  Vict.  c.  110. 

By  the  11th  sect,  of  this  statute  (as  modified  by  2  &  3  Vict. 
c.  11  and  3  &  4  Vict.  c.  82),  the  right  t6  execution  upon  a  judg- 
ment duly  registered  (sect.  19),  (except  as  against  purchasers, 
mortgagees,  and  creditors,  prior  to  the  1st  of  Oct.  1838,  and  also 
purchasers  and  mortgagees  without  notice  (a), )  is  extended  to  the 
entirety  of  all  such  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments,  including  land  of  copyhold  or  customary  tenure, 
as  the  person  against  whom  execution  is  sued,  or  any  person  in 
trust  for  him,  shall  have  been  seised  or  possessed  of  at  the  time  of 
entering  up  the  judgment,  or  at  any  time  afterwards,  or  over  which 
such  person  shall,  at  the  time  of  entering  up  such  judgment,  or  at 
any  time  afterwards,  have  any  disposing  power,  which  he  might 
without  the  assent  of  any  other  person  exercise  for  his  own  benefit, 
in  like  manner  as  execution  could  theretofore  be  had  of  one  moiety 
of  the  lands  and  tenements  of  the  debtor  (&). 
Description  of  Under  this  act,  it  is  sufficient  to  describe  the  lands  in  any  manner 
by  which  they  may  be  identified  (c). 


(ffi)  2  &  3  Vict.  0.  11,  s.  5. 

(i)  See  Dart  &  Barb.  462,  ed.  5. 


(c)  Doe  T.  JParry,  13  M.  &  W.  356  ; 
Sherwood  v.  Clark,  15  ib.  764. 
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Proof  of  possession  or  receipt  of  rent  by  the  judgment  debtor  is 
evidence  upon  which  the  jury  are  bound  to  find  that  he  has  lands  (d). 

The  judgment  debtor  cannot  dispute  the  writ  on  the  ground 
that  his  own  title  is  bad,  the  return  to  the  inquisition  being  con- 
clusive as  between  him  and  the  elegit  creditor,  although,  where 
several  persons  are  in  possession,  it  is  allowable  to  show  in  whom 
the  legal  title  is  (e). 

When  the  sheriff  has  issued  the  first  writ  of  elegit  there  is  no 
interest  left  in  the  debtor,  which  amounts  to  a  tenement  within  this 
statute,  or  which  the  law  recognizes  as  an  estate  or  interest  capable 
of  being  taken  under  a  second  writ  (/). 

By  the  same  11th  section,  the  judgment  creditor  is  now  made  Account  by 
subject  to  such  account  in  the  Court  of  law  out  of  which  the  execu-  creditor. 
tion  shall  have  issued,  as  he  was  before  liable  to  in  a  Court  of 
equity  {g) ;  and  if  the  creditor  seeks  the  aid  of  equity  under  the 
13th  section  of  the  same  act,  he  will  be  made  to  account  as  a 
mortgagee  in  possession  ;  that  is,  for  all  that,  without  his  wilful 
default,  he  might  have  received  (h). 

If  the  judgment  creditor  is  in  possession  as  assignee  of  a 
term  in  trust  for  the  debtor,  he  may,  to  avoid  circuity  of  action, 
set  off  the  rents  and  profits  against  the  sum  due  on  his  judgment; 
but  he  will  have  to  account  as  mortgagee  in  possession  (i). 

When  a  judgment  creditor  in  possession  is  assignee  of  other 
judgments,  the  rents  and  profits  are  applied  in  payment,  first  of 
principal  and  interest  of  the  judgment  in  respect  of  which  he  took 
possession,  and  then  of  principal  and  interest  of  each  judgment 
successively,  and  not  of  interest  of  all  the  judgments  before  pay- 
ment of  the  principal  on  any  of  them  (k). 

As  to  how  the  account  is  taken  in  tacking  a  judgment  (/),  and  in 
an  action  against  the  heir  or  devisee,  see  (m). 

The  words  "the  time  of  entering  up  the  judgment"  used  in  The  time  of 

entry. 

the  11th,  13th,  and  17th  sections  of  the  same  act,  have  been  de- 
cided with  reference  to  the  17th  section  to  mean,  not  the  time  of 

[d)  £ames  v.  Harding,  1  C.  B.  N.  S.  Molton  v.  Lloyd,  1  Mol.  30,  and  see  inf. 
568.  P-  "01. 

(e)  Martin  v.    Smith,   27  L.   J.  Exc.  (i)  Hele  v.  Lord  Bexley,  17  Beav.  14. 
317  (Ic)  SUrrett  r.  Afhy,  1  Ba.  &  Be.  430  ; 

(/)  Carter  v.  Hughes,  2  H.  &  N.  714,  see  Mmdgomery  v.  Donahue,   5  Ir.   Ch. 

per  Martin,  B.  495,  and  Kirby  v.  O'Shee,   1  Jones,  Ir. 

(g)  Sup.,  p.  48.  Exc.  565. 

(h)  Bull  V.  Faulkner,  17  L.  J.  Eep.,  {I)  See  inf.,  p.  815. 

Ch.   23  ;    12  Jur.   33,    notwithstanding  (m)  See  inf.,  p.  186. 
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entering  the  judgment  of  record,  but  the  day  on  which  the  judg- 
ment is  signed,  or  the  entry  of  the  incipitur  made  in  the  Master's 
book  (n) ;  though  the  costs'  on  which  interest  is  running  are  not 
ascertainable  till  afterwards.  The  same  construction  will,  there- 
fore, doubtless  be  put  upon  these  words  occurring  in  other  clauses. 

(2.)  Property  now  liable  to  the  legal  writ. 

The  judgment  creditor,  therefore,  is  no  longer  restricted  to  a 
moiety,  but  is  enabled  to  take  the  whole  of  his  debtor's  lands  in 
execution  ;  and  all  lands  and  hereditaments  of  a  copyhold  or  cus- 
tomary tenure  are  now  expressly  made  extendible  equally  with 
freeholds. 

By  the  11th  section  of  the  act,  he  obtains  a  legal  execution  of 
the  real  property,  whether  freehold  or  copyhold,  legal  or  equitable, 
which  his  debtor  is  entitled  to,  or  has  a  disposing  power  over, 
from  the  time  the  judgment  is  entered  up. 

Leaseholds.  Leaseholds  are  also  extendible,  including,  probably,  simple  trusts 

of  terms  (o). 

Joint  tenancy.  The  estate  of  a  joint  tenant  is  extendible  as  against  the  jus 
accrescendi  of  a  surviving  joint-tenant,  and  not  as  formerly  merely 
for  the  life  of  the  debtor  (p). 

Tenant  in  tail.  It  also  seems  probable  that  the  judgment  creditor  of  a  tenant  in 
tail  (where  there  is  a  protector)  can  take  the  land  in  execution  as 
against  the  issue  in  tail,  and  that  the  judgment  creditor  of  a  tenant 
in  tail  (where  there  is  no  protector,)  can  take  the  land  in  execution, 
not  only  as  against  the  issue  in  tail,  but  also  as  against  remain- 
dermen (q).  And  where  there  is  a  protector,  as  the  tenant  in  tail 
can  create  a  base  fee  without  his  consent,  the  judgment  will  bind 
the  land  to  that  extent  (r). 

A  judgment  debtor  tenant  in  tail  will  be  ordered  to  execute  a 
disentailing  deed  (s). 

Trust  estates.  By  analogy  to  the  construction  put  upon  the  10th  section  of  the 
Statute  of  Frauds,  no  equitable  interest  of  the  debtor,  which  is 


(m)  Fisher  v.  Uvddmg,  3  Man.  &  6. 
288  ;  Newton  v.  Grand  Junction  B.  Go. 
16  M.  &  "W.  142 ;  conirA,,  Pierce  v.Derry, 
i  Q.  B.  635. 

(o)  Dart  &  Barb.  468,  ed.  6 ;  Sug.  V. 
&  P.  417,  ed.  13  ;  Oon  v.  Bowser,  3  Sm. 
&  G.  1  ;  1  Jur.  N.  S.  392 ;  Prid.  Judg. 


64,  ed.  4  ;  1  Jaim.  Conv.  by  Sweet.  107, 
ed.  3  ;  Wallis  v.  Morris,  10  Jur.  N.  S 
741,  M.K. 

{p)  Dart  &  Barb.  469,  ed.  5. 

(?)  n. 

(r)  Prid.  Judg.  67,  ed.  4. 

(s)  Lewis  V.  Duncombe,  20  Beay.  398. 
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subject  to  particular  charges,  or  of  which  from  any  other  cause  he 
has  not  the  sole  beneficial  ownership  (t)  can  be  taken  in  execution, 
nor  can  an  equity  of  redemption  (u) ;  only  simple  absolute  trusts  (v) . 

Whilst  formerly  those  trust  estates  only  could  be  taken  in 
execution,  of  which  the  debtor's  trustee  was  seised  at  the  time  of 
execution  sued  {x),  a  judgment  can  now  be  legally  executed  upon 
all  lands  held  in  trust  for  the  debtor  at,  and  at  any  time  after,  the 
period  of  its  being  entered  up ;  so  that  a  judgment  creditor,  who 
can  fix  a  purchaser  with  notice,  will  not  be  compelled  to  resort  to  a 
Court  of  equity  for  relief  against  the  conveyance  of  the  legal  estate 
subsequently  to  his  judgment,  but  will  be  able  to  take  the  lands  in 
execution  by  legal  process  (y). 

Estates  over  which  the  debtor  has  only  a  general  power  of  ap-  Power  of 

appointment. 

pomtment  are  extendible ;  thus  an  appointment  under  a  power, 
exerciseable  by  the  donee  for  his  own  benefit  without  the  assent  of 
any  other  person,  is  deprived  of  the  effect  it  formerly  had  (2)  of 
defeating  judgments  entered  up  against  him  subsequently  to  the 
creation  of  the  power ;  but,  in  this  case,  if  the  appointee  is  a  pur- 
chaser without  notice,  he  will  of  course  be  entitled  to  the  benefit 
of  the  5th  section  of  2  &  3  Vict,  c.  11,  and  an  appointment  will 
then  be  as  effectual  in  protecting  him  from  judgments,  as  it  was 
under  the  old  law  (a). 

If  a  joint  judgment  is  entered  up  against  the  joint  donees  of  a 
general  power  of  appointment,  it  would  seem,  upon  principle,  that  a 
joint  power  under  such  circumstances  must  be  considered  a  dis- 
posing power  within  the  meaning  of  the  11th  section,  and  the 
interpretation  clause  (121st  sect.)  appears  to  favour  this  con- 
struction (b). 

A  general  power  of  appointment  by  will  is  not  within  the  mean- 
ing of  the  section  (c). 

There  are  grounds  for  contending  under  the  11th  sect,  that  the 
judgment  creditor  would  be  entitled  to  have  the  estate  which  his 
debtor  had  in  the  land  delivered  to  him  without  regard  to  the 
power  of  appointment  (d). 

{t)  Harris  v.  Soaker,  4  Bing.  96  ;  Doe  (z)  Sup.,  p.  52. 

v.  OreenUll,  4  B.  &  Aid.  684.  (a)  Prid.  Judg.  66,  ed.  4. 

(m)  2  Sug.  V.  &  P.  665,  ed.  11  ;  416,  (6)  Prid.  Judg.   67,  ed.   4 ;  but  see  1 

ed.  13  ;  Anglo- Italian  Bank  v.  Dairies,  9  Hayes  Conv.  328,  ed.  5. 

Ch.  D.  275,  283,  C.  A.  (c)  Dart  &  Barb.  463,  ed.  5  ;  but  see 

(v)  Sup.,  p.  51.  Prid.  Judg.  67,  ed.  4,  and  1  Hayes  Conr. 

[x)  Hunt  y.  Coles,  Com.  Rep.  226.  330,  ed.  5. 

(y)  Prid.  Judg.  65,  ed.  4.  {d)  Prid.  Judg.  80,  ed.  4. 
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Trusts  for  sale.       Judgments  are  still  subject  to  trusts  for  sale  as  under  the  old 
law  (e). 


Sect.  13. 


Charge  not  to 
be  enforced 
■wltMa  the 
year. 


Bankruptcy. 


Notice. 


(3.)  Judgment  a  charge  under  1  <f  2  Vict.  c.  110. 

It  will  be  remarked  that  the  11th  section  provided  no  temedy  for 
the  judgment  creditor's  charge,  in  those  cases  where  legal  execu- 
tion is  from  the  nature  or  condition  of  the  property  imprac- 
ticable. In  such  cases,  however,  he  will  be  able  to  render  his 
security  available  in  equity.  By  section  13,  the  judgment  is 
made  a  charge  (except  as  against  such  purchasers,  mortgagees,  and  - 
creditors,  as  before-mentioned  (/) )  upon  all  lands,  tenements, 
rectories,  advowsons,  tithes,  rents,  and  hereditaments,  including 
lands  of  copyhold  or  customary  tenure,  of  or  to  which  the  debtor 
shall  at  the  time  of  entering  such  judgment,  or  at  any  time  afterwards 
be  seised,  possessed,  or  entitled,  for  any  estate  or  interest  whatever 
at  law  or  in  equity,  or  over  which  such  person  shall,  at  the  time  of 
entering  up  such  judgment,  or  at  any  time  afterwards,  have  any 
disposing  power  which  he  might  without  the  consent  of  any  other 
person  exercise  for  his  own  benefit,  and  is  made  binding  against  the 
debtor  himself  and  all  persons  claiming  under  him  after  such 
judgment,  including  his  issue  and  all  other  persons,  whom  he  might, 
without  the  assent  of  any  other  person,  cut  off  or  debar  from  any 
remainder,  reversion,  or  other  interest,  in  or  out  of  such  lands ; 
and  such  judgment  creditor  is  to  have  the  same  remedies  in  equity 
as  if  the  debtor  had  power  to  charge  the  same  hereditaments,  and 
had  by  writing  under  his  hand  agreed  to  charge  the  same  with  the 
judgment  debt  and  interest. 

But  it  is  provided  that  the  judgment  creditor  shall  not  proceed  in 
equity  to  obtain  the  benefit  of  such  charge  until  the  expiration  of 
one  year  from  the  time  of  entering  up  the  judgment,  or  from  the 
commencement  of  the  act  (if  then  entered  up),  and  that,  in  case  of 
bankruptcy,  such  charge  is  not  to  give  the  judgment  creditor  any 
preference,  unless  the  judgment  shall  have  been  entered  up  one 
year,  at  least,  before  the  bankruptcy ;  and  at  the  end  of  the  clause, 
it  is  provided  that  nothing  therein  contained,  shall  be  deemed  to 
affect  any  doctrine  of  Courts  of  equity  whereby  protection  is  given 
to  purchasers  for  valuable  consideration  without  notice. 

Under  the  old  law,  a  judgment  was  a  mere  general  lien,  and 


(«)  Sup.,  p,  53, 


(/)  Sup.,  p.  56, 
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equity,  in  assisting  a  judgment  creditor  who  had  no  means  of 
enforcing  execution  at  law,  merely  exercised  its  general  jurisdiction 
in  the  administration  of  relief.  And,  as  a  general  rule,  courts  of 
equity  were  guided  as  to  the  extent  of  the  relief  by  the  Statute  of 
Westminster,  which  gave  the  elegit  in  the  first  instance  (^r)  and 
refused  to  interfere  on  the  creditor's  behalf,  until  the  elegit  under 
that  statute  had  been  sued  out  (h). 

Bat  the  13th  section  places  a  judgment  creditor  on  a  very  different 
footing  in  equity.  It  makes  a  judgment  a  specific  charge  upon  all 
the  property,  which  is  rendered  liable  to  be  extended  under  the  11th 
section,  together  with  such  reversionary  and  other  interests  as 
cannot  be  taken  in  execution,  as  advowsons  in  gross,  property  in 
expectancy,  equities  of  redemption,  and  trust  estates  in  which  the 
debtor  has  not  the  sole  ownership  (i).  This  section  makes  a  judg- 
ment a  lien  both  at  law  and  in  equity  upon  all  which  the  debtor 
has,  and  upon  all  which  he  can  dispose  of. 

If  the  debtor  has  a  sole  power  of  appointment  which  he  may  Power  of 

appointment, 
exercise  for  his  own  benefit,  the  judgment  becomes  an  immediate 

lien  upon  the  lands  over  which  the  power  extends,  and  must  be 

treated  pro  tanto  as  a  statutory  execution  of  the  power  in  favour  of 

the  creditor. 

But  a  joint  power  (except  in  the  case  of  a  joint  judgment)  is  J°i°'  power, 
evidently  not  within  the  act,  which  relates  especially  to  the  lands, 
&c.,  over  which  the  debtor  has  a  disposing  power  which  he  can 
exercise  without  the  assent  of  any  other  person.  A  person,  there- 
fore, claiming  under  the  execution  of  a  joint  power  of  appointment, 
may  with  safety  disregard  even  the  judgments  of  which  he  has 
notice,  if  the  donee  has  no  ulterior  interest.  But,  if  the  debtor  be 
the  donee  of  a  joint  power  with  an  ulterior  estate,  it  seems  probable 
that  he  cannot,  by  concurring  in  an  exercise  of  the  joint  power, 
defeat  the  lien  of  his  judgment  creditor  upon  such  estate  or  interest, 
as,  to  do  so,  would  be  to  derogate  from  what  is  by  the  statute  made 
equivalent  to  his  own  personal  assurance  (k). 

It  has   not  yet  been  judicially  determined,  whether,    when  a  Power  of  sale 
power  of  sale  and  exchange  is  given  to  trustees  to  be  exercised 
with  the  consent  of  the  tenant  for  life,  and  judgments  are  entered 
up  against  him,  the  trustees  can  sell  without  the  concurrence  of 

(g)  Stileman  v.  AsMown,  2  Atk.  608.  (i)  Prid.  Judg.  70,  ed.  4. 

(A)  Neate  v.  Duke  of  Marlborough,  3  {k)  Dart  &  Barb.  469,  ed.  5. 

My.  &  Cr.  407. 
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Not  a  charge 
on  an  ecclesias- 
tical benefice. 


Corporation. 


Eoard  of 
guardians. 

Unpaid  pur- 
chase-money, 
&c. 


the  judgment   creditors    (l).     The'  better   opinion   is  that  they 
can  (m). 

Under  the  13th  section,  a  judgment  is  not  so  far  a  charge  on  a 
benefice  as  to  entitle  the  creditor  to  apply  to  a  Court  for  the  appoint- 
ment of  a  receiver ;  the  words  "  rectories  and  tithes  "  in  the  11th 
and  13th  sections  having  reference  only  to  lay  rectories  and 
tithes  (n).  The  statute  (o)  which  prohibits  charges  on  livings  is 
not  repealed  by  the  general  words  "  rectories,  advowsons,  tithes," 
in  the  act  of  Vict,  (p) ;  and  see  generally  as  to  charges  on  livings, 
&c.,  infra,  p.  342. 

A  judgment  upon  a  bond  of  a  municipal  corporation  before  the 
passing  of  5  &  6  Wm.  4,  c.  76,  is  a  lien,  under  this  act,  upon 
all  lands  thereof,  whether  acquired  before  or  after  the  act  (q). 

How  judgments  are  to  be  enforced  against  a  board  of  guardians, 
see  (r). 

A  judgment  entered  up  against  the  vendor  after  a  contract  for 
sale  is,  as  formerly  (s),  an  equitable  charge  upon  the  unpaid 
purchase-money,  although  execution  cannot  be  levied  upon  it  (t) ; 
and,  upon  a  sale  by  a  mortgagee,  the  surplus  proceeds  of  sale  are 
charged  by  judgments  entered  up  against  the  mortgagor  sub- 
sequently to  the  mortgage  (u).  Where  a  purchaser  is  put  in  pos- 
session and  pays  part  of  the  purchase  money,  judgments  against 
him  are  liens  on  his  equitable  estate  (v).  Whether  the  13th  sec- 
tion has  the  effect  of  giving  the  judgment  creditor  a  more  certain 
claim  upon  the  monies  to  arise  by  the  conversion  of  the  trust 
estate,  seems  questionable.  Sir  Edward  Sugden  was  of  opinion, 
that  though  the  law  is  not  altered  as  respects  the  purchaser,  the 
judgment  creditor  could,  without  doubt,  enforce  his  right  against 
the  surplus  when  payable  to  the  grantor  (w). 


(l)  Prid.  Judg.  73,  ed.  4  ;  see  Lord 
Leigh  v.  Lord  Ashburton,  11  Beav.  470. 

(m)  2  Hayes  Conv.  216,  ed.  5. 

(n)  Eawkins  v.  Gathercole,  6  De  G.  M. 
&  G.  1  ;  1  Jur.  N.  S.  481,  reversing  1 
Sim.  N.  S.  63, 14  Jur.  1103;  and  see  Long 
V.  Storic,  3  De  G.  &  S.  308  ;  Cottle  y. 
Warrington,  2  Nev.  &  M.  227  ;  Bates  v. 
Brothers,  2  Sm.  &  G.  509, 17  Jur.  1174, 18 
ib.  715;  and  Wise  v.  Beres/ord,  3  Dr.  & 
W.  276  ;  Sweeny  V.  Fleming,  14  Ir.  Eq.23, 
overruling  Winter  v.  Soman,  6  ib.  489. 

(o)  13  Eliz.  c.  20,  s.  1. 

(p)  Gamett  v.  Bradley,  3  App.  C.  950. 

(^)  Arnold  v.  Mayor  of  Qravesend,  2 


E.  &  J.  574  ;  2  Jur.  N.  S.  703  ;  25  L. 
J.  Oh.  530  ;  a.  11Q  ;  see  ArnoU  v. 
Eidge,  13  C.  B.  745. 

(r)  Att.  Gen.  v.  Wilkinson,  5  Jur.  N. 
S.  538,  V.  C.  Wood. 

(s)  Sup.,  p.  54. 

(i)  Brovm  v.  Perrott,  i  Beav.  585. 

(w)  Robinson  v.  Hedge,  17  Sim.  183  ; 
13  Jur.  846  ;  14  ib.  784. 

(»)  Governors  of  Gray-Coat  Hospital 
V.  Westminster  Improvement  Comm.,  3 
Jur.  N.  S.  1188  ;  1  De  G.  &  J.  531. 

(w)  Sag.  V.  &  P.  421,  ed.  13  ;  Clare  v. 
Wood,  4  Ha.  81 ;  sed  vide  Lewin  on  Tr. 
681,  ed.  7. 
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The  words  of  the  13th    section   are  very  comprehensive,  and  Tie  charge 
comprise  leaseholds  and  every  other  species  of  interest  in  land  that  "o^P'^ehensive. 
is  capable  of  being  charged  (x). 

Thus,  leaseholds  assigned  to  an  annuitant  by  way  of  collateral 
security  for  payment  of  the  annuity  are  charged  under  it,  by  a 
judgment  entered  up  against  the  annuitant  (y) ;  and  the  interest 
of  a  mortgagee  is  affected  in  the  same  manner  by  a  judgment 
against  him,  Clare  v.  Wood  (z). 

A  judgment,  it  is  said,  is  no  charge  on  equitable  leaseholds  under 
this  section,  by  analogy  to  the  construction  put  on  the  10th  section 
of  the  Statute  of  Frauds  {a). 

So  an  annuity  charged  upon  or  issuing  out  of  land  has  been  held  Mortgage  debt, 
to  be  an  interest  in  land  within  this  section  (b).  A  like  decision 
was  come  to  in  Russell  v.  McCulloch  (c),  as  respects  a  gross  sum 
of  money  secured  by  covenant  and  by  declaration  of  charge;  and  as 
to  a  legacy  charged  upon  land,  where  a  trust  fund  was  invested  upon 
mortgage,  a  judgment  creditor  of  one  of  the  cestuis  que  trust  was 
held  entitled  to  a  charge  on  the  debtor's  share  of  monies  payable 
out  of  the  rents  of  the  mortgaged  property,  but  not  on  his  share  of 
the  interest  paid  by  the  mortgagor  under  his  covenant  and  not  taken 
from  rents  (d). 

Where  the  debtor  sold  some  leaseholds  after  verdict,  but  before 
judgment  entered  up,  it  was  held  that  the  creditor  could  not  levy 
execution  on  the  purchase-money  (e). 

Where  real  estate  was  devised  upon  absolute  trust  for  sale,  and 
the  proceeds  of  sale  were  directed  to  be  divided  among  the  testator's 
sons,  the  interest  of  such  sons  was  held  not  to  fall  within  the  13th 
section  (/). 

The  logical  deduction  from  these  decisions  was,  that  judgments 
were  a  charge  under  this  section  upon  every  possible  interest  in  land, 
including  mortgages  (g),  annuities,  and  legacies  charged  on  land, 
and  even  puisne  judgments,  and  the  practical  inconvenience  there- 
from gave  rise  to  an  act  which  partially  remedied  it. 

(x)  Smris  v.  Davison,  15  Sim.  128  ;  (c)  1  K.  &  J.  313  ;  1  Jur.  N.  S.  157. 

Allison  V.  Holmes,  1  J.  &  H.  530,  544.  (d)  Aiiisonv.  ffolmes,  sup. 

{y)  Harris  v.  Damson,  sup.  (e)  Brown  v.  Perrott,  4  Beav.  585. 

(a)  Sup.  (/)  Thomas  v.    Gross,   2  Dr.  &  Sm. 

(a)  Be  Duke  of  NewcasOe,  8  Eq.  700  ;  423  ;  11  Jur.  N.  S.  384. 
18  W.  R.  8,  M.  R. ;  sed  qu.  (?)  Greaves  v.  Wilson,  25  Beay.  434  ; 

(*)  Toimghushand  v.  Gisborm,  1  De  G.  4  Jur.  N.  S.  802. 
&  S.  209  ;  Retee  v.  Taylor,  3  ib.  480. 
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Partially  By  the  11th  Section  of  18  &  19  Vict.  c.  15,  it  is  enacted  that  a 

remedied  by  ■    -,  ^ 

18  &  19  Vict,  purchaser  or  mortgagee  shall  not  he  liahle  to  any  judgment,  decree, 
'  ^'  "•  &c.,  against  any  mortgagees  who  shall  have  been  paid  off  prior  to 
or  at  the  time  of  the  execution  of  his  conveyance. 

This  statute  is  extended  to  crown  debts  (h)  and  to  mortgagees  (i). 

It  will  be  observed  that  it  does  not  expressly  provide  for  the 
cases  of  judgments  affecting  annuitants,  legatees,  judgment 
creditors  themselves,  vendors  claiming  a  lien  in  respect  of  unpaid 
purchase -money  (k),  and  all  other  persons  having  pecuniary  charges 
upon  land,  except  mortgagees ;  but  there  can  be  little  or  no  doubt 
that  persons  claiming  not  as  mortgagees,  strictly  so  called,  but 
under  securities  by  way  of  conveyance  in  trust  to  sell,  or  operating 
only  to  create  a  charge  or  incumbrance  without  conferring  any 
right  of  foreclosure  (Z),  come  within  its  provisions. 

It  has  been  held  under  this  act,  that,  whether  the  mortgage  be 
prior  or  subsequent  to  the  passing  of  the  act,  a  bondjide  purchaser 
acquired  a  valid  title  as  against  registered  judgment  creditors  of  the 
mortgagees,  provided  that  the  mortgage  be  paid  off  previously  to,  or 
at  the  time  of,  the  execution  of  the  conveyance  (m). 

(4.)  Judgments  only  affect  the  interest  of  the  debtor. 

It  is  only  the  beneficial  interest  of  the  debtor  in  the  lands  upon 
which  the  judgment  attaches  (n)  ;  and,  therefore,  a  judgment 
creditor  will  be  postponed  to  a  prior  equitable  charge,  as  by  deposit 
of  title  deeds,  notwithstanding  his  legal  title  (o). 

A  judgment  creditor  registering  after  a  charge,  created  by  the 
debtor  subsequently  to  the  judgment  being  entered  up,  would  be 
postponed  to  such  charge  (p). 

On  the  same  principle,  a  judgment  against  an  heir  for  his  own 
debt  is  postponed  to  the  simple  contract  debts  of  the  ancestor,  as 
the  heir  takes  no  beneficial  interest,  except  subject  to  such  debts  (q). 

(h)  22  &  23  Vict.  c.  35,  s.  22.  V.  C.  E. 

(i)  23  &  24  Vict.  c.  38,  s.  8.  (o)  Whitworth  v.  Gaugain,  3  Ha.  416  ; 

(fc)  See  and  consider  JSbof?  v.  ^.,3  Jur.  10  Jur.  531;  Or.  &  Ph.  325  ;  Langton  v. 

N.  S.  684,  and  tte  similar  wording  of  17  Hortan,  1  Ha.  549. 

&  18  Vict.  c.  113.  (p)  Dart  &  Barb.  480,  ed.    5  ;   War- 

{l)  Dart  &  Barb.  471,  ed.  5 ;  see  Bell  bv/rton  v.  Sill,  Kay,  470,  (see  ffaly  v. 

V.  Carter,  17  Beav.  11;  17  Jur.  478  ;  Be  Bourry,  3  Ch.  458)  ;  Benham  v.  Keans,  1 

Underwood,  3  K.  &  J.  745.  Jo.  &  H.  685  ;  3  De  G.  F.  &  Jo.  318 ;  8 

(«i)  Greaves  v.  Wilson,  4  Jur.  N.  S.  Jur.  N.  S.  604 ;  Scott  v.  Lord  Eastings, 

802  ;  25  Beav.  434.  4  K.  &  J.  633. 

(m)  Eyre  v.  McDowell,  9  H.   L.  642  ;  (q)  Kinderley  v.  Jervis,  22  Beav.   1 ; 

Abbot  V.  Stratten,   3  Jo.   &  Lat.   614  ;  2  Jur.  N.  S.  602  ;  Be  Sorbein  v.  Bland, 

Beavm  v.  Bord  Oxford,  6  De  G.  M.  &  2  De  G.  &  Jo.  158  ;  4  Jur.  N.  S.  959. 
G,  507 ;  Smmonds  v.  Pettit,  8  Jur.  209, 
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The  like  rule  applies  to  the  judgment  creditor  of  the  devisee  and 
the  creditors  of  the  testator. 

A  judgment  creditor  can  only  take  subject  to  all  equities  against  Subject  to 

1  •       n   1  1       1  •      1         -I  equities  01 

his  debtor,  whether  it  be  the  equity  of  a  wife  against  her  hus-  debtor. 
band  (r) ;  or  of  a  purchaser  for  value  who  has  paid  his  purchase- 
money  without  obtaining  a  conveyance  (.s) ;  or  of  a  mortgagee  or 
purchaser  taking  by  defective,  or  ineifectual,  conveyance  from  the 
debtor  (t) ;  or  of  cestuis  que  trust  under  a  trust  deed  for  sale  exe- 
cuted by  the  debtor  (w);  but  a  judgment  completed  after  the  date, 
but  before  the  execution  by  any  of  the  creditors,  of  a  deed  of  trust 
for  creditors  will  have  priority  (x). 

So  a  voluntary  settlement  in  favour  of  third  persons  is  unaffected  Voluntary 
by  a  subsequent  judgment  against  the  settlor  (y) ;  but  a  bare 
voluntary  trust  for  sale,  when  merely  equivalent  to  an  authority  to 
sell  for  the  settlor's  own  benefit,  would,  it  is  apprehended,  be 
subject  to  judgments  entered  up  against  him  prior  to  a  binding 
contract  being  entered  into  by  the  trustee  (z). 


(5.)  Remedy  in  equity. 

A  writ  of  elegit  might  have  been  issued  under  the  11th  section,  as  Witbin  the 
soon  as  the  judgment  had  been  registered  (see  19th  sect.),  with-  mij  geot. 
out  waiting  for  the  expiration  of  the  year  referred  to  in  the  13th 
section,  and,  if  there  were  any  legal  impediments  to  the  execution 
of  the  writ,  a  bill  in  equity  might  have  been  filed  at  once,  to  remove 
such  legal  impediment,  under  the  old  jurisdiction  in  equity ;  but 
the  writ  of  Ji.  fa.  and  elegit  must  first  have  issued,  although  no 
return  was  necessary  (a).  And,  even  during  the  interval  of  a  year,  a 
tenant  by  elegit  could  have  filed  a  bill  to  redeem  a  prior  mortgage  (fo). 

But,  in  order  to  proceed  in  equity  under  the  13th  section,  it  was  Under 
not  necessary  for  the  creditor  to  sue  out  an  elegit ;  but  he  could 
not  take  proceedings  to  enforce  his  charge  under  that  section  until 

(?•)  Newlands  v.  Paijntcr,  i  My.  &  Cr.  (y)  Bcavan  v.  Lord  Oxford,  2  Jur.  N. 

408.  S.  121  ;  6  De  G.  M.  &  G.  507. 

(s)  Finch  v.  Earl  of  WincMsea,  1  P.  (2)  Dart  &  Barb.  462,  ed.  5. 

Wms.  278.  {<^)  Smith  v.  Hurst,   1  Coll.  705  ;  10 

(0  Gilb.     Foinim      Romanum,     228  ;  Ha.  30 ;  Godfrey  v.    Tucker,   33  Beav. 

Surgh  v.  Frands,  3  Sw.  536  n.  ;  Prior  280 ;  9  Jur.   N.   S.  1188 ;  Partridge  v. 

V.  Penpraze,  4  Pri.  99.       '  Foster,  34  Beav.  1  ;  10  Jur.  N.  S.  741. 

{u)  Lodge  v.  Lyseley,  4  Sim.  70.  (6)  Barnes    v.    Thrup}),   3  ib.    1242, 

(x)  Langhome  v.  Earland,  4  W.  E.  V.  C.  Stuart. 

96. 

r 
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the  expiration  of  one  year  from  the  time  of  entering  up  the  judg- 
ment. It  was  not  necessary  that  a  year  should  have  elapsed 
from  the  registration  (c) ;  and,  although  the  Court  would  not,  in 
the  meantime,  have  appointed  a  receiver  of  real  esljate,  the  judg-, 
ment  creditor  might  have  taken  proceedings  during  such  period 
to  protect  his  interest  (d).  Thus  he  might  have  had  the  life 
estate  of  his  debtor  impounded  (e) ;  and,  if  within  the  year  the 
property  was  sold,  the  judgment  could,  after  the  year,  have  been 
enforced  against  the  proceeds  of  sale(/).  The  charge  existed, 
although  the  remedy  was  not  to  be  put  in  force  until  the  expiration 
ofayear(sf). 

Since  23  &  24  Vict.  c.  38  (h),  these  questions  cannot  arise, 
as  there  can  be  no  longer  any  such  interval  of  a  year. 

Whether  sale         Wh-ether  Sale  or  foreclosure  is  the  remedy  of  a  judgment  creditor 
or  foreclosure.  <i      a 

under  the  13th  section,  has  been  the  subject  of  conflicting  decisions. 

In  many  cases  a  sale  has  been  ordered  (i).  These  authorities 
rest  upon  the  consideration  that  the  judgment  is,  by  the  statute, 
equivalent  to  a  mere  charge. 

In  other  ca.sea  foreclosv/re  has  been  decreed  (/c).  These  latter 
authorities  rest  upon  the  consideration,  that  the  statute  confers 
on  the  judgment  creditor  an  equitable  estate,  and  the  same  right 
as  an  equitable  mortgagee  to  a  foreclosure  (I). 

The  proper  remedy  would  seem  to  be  foreclosure. 

(6.)  Irish  Act,  13  &  14  Vict.  c.  29. 

The  effect  of  an  ordinary  judgment  under  the  Ir.  Act,  3  &  4  Vict, 
c.  105,  ss.  22  &  28,  which  corresponded  with  the  E.  Act,  1  &  2 
Vict.  e.  110,  has  been  altered  by  a  subsequent  statute,  13  &  14  Vict. 
c.  29  (m),  by  sections  6  &  11  of  which  lands  are  not  to  be  charged 

(c)  Derbyshire,   &c.   R.    Go.  v.  Bai%-  (h)  Inf.,  p.  68. 

bridge,  15  Bear.  Ii6,  and  see  exp.  Boyle,  (i)  Footmr  v.  Sturgis,  5  De  G.  &  Sm. 

3  De  G.  M.  &  G.  515  ;  17  Jur.  979.  736  ;  Simpson  v.  Morky,  2  K.  &  J.   71 ; 

(d)  Smith  v.  Swrst,  1  Coll.  705  ;  10  .see  Set  Dec.  1043,  ed.  4 ;  Clare  v.  Wood, 
Ha.  30  ;  Partridge  v.  Foster,  34  Beav.  1  ;  4  Ha.  81 ;  Chrlon  v.  Farlar,  8  Beav. 
10  Jur.  N.  S.  741.  525  ;  Smith  v.  ffv/rst,  sup. 

(e)  Tescombe  v.  Landor,  28  Beav.  80  ;  Qc)  Ford  v.  Wastell,  6  Ha.  229 ;  2  Ph. 
5  Jur.  N.  S.  780 ;  Partridge  v.  Foster,  B91  ;  Jones  v.  Bailey,  17  Beav.  582  ; 
sup.  ;  see  Horsley  v.  Cox,  4  Ch.  94,  n.  Messer  v.   Boyle,  21  H.  559  ;   Thornton 

(/)  Mobinson  v.  Hedge,  17  Sim.  183  ;  v.  Finch,  4  GiflF.  518  ;  Bates  v.  Billeoat, 

13  Jur.  846  ;  14  ib.    784  ;  Harrison  v.  16  Beav.  189  ;  Set.  Deo.  1145,  ed.  4. 

Pennell,  4  Jur.   N.  S.   682 ;  Sq^wire  v.  (I)  MoUeston  v.  Morton,  1  Dr.  &  W. 

Ford,  9  Ha.  47,  54.  195  ;  Ha^.  Boyle,  sup. 

(gr)  &y.  Boyle,  sup.  (m)  Amended  by  21  &  22  Vict.  o.  115. 
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by,  or  taken  in  execution  upon,  judgments  entered  up  after  the 
passing  of  that  act;  but  the  judgment  creditor  may  make  an 
affidavit  that  his  debtor  is  entitled  to  lands  to  be  specified  by 
certain  particulars,  and,  upon  registering  such  affidavit,  it  will  have 
the  effect  of  a  redeemable  conveyance  of  the  debtor's  interest  in  the 
lands  to  the  creditor  («). 

Such  chattel  interests  in  lands,  tenements,  or  hereditaments,  as 
might  have  been  taken  in  execution  under  any  writ  of  _/?./«.,  if 
3  &  4  Vict.  c.  105  (Ireland)  had  not  passed,  may  be  taken  in 
execution  notwithstanding  the  present  act.  And,  in  the  ad- 
ministration of  the  assets  of  any  judgment  debtor  dying  seised  of 
any  estate  or  interest  in  lands,  tenements,  or  hereditaments,  the 
rights  of  the  judgment  creditor  are  preserved  (o). 

This  act  does  not  alter  the  rule  that  the  judgment  only  operates 
upon  the  estate  and  interest  which  the  debtor  had  or  might  create 
by  virtue  of  any  disposing  power;  the  object  being  only  to  compel 
the  creditor  to  specify  the  lands  upon  which  the  judgment  is  to 
attach  {p).  A  judgment  may  be  registered  under  it  as  a  mortgage 
against  an  incorporated  railway  company  {q). 


(n)  2  Dav.  Conv.  768,  ed.  3  ;  see  the 
valuable  note  (1)  on  judgments  in  Ireland 
in  Sug.  V.  &  P.  ed.  14,  p.  522  ;  and  forms 
of  affidavit,  Thorp  v.  Browne,  2  L.  R.  H. 
L.  220. 

(o)  Fish.  Mtg.  136,  ed.  3. 


(y)  Eyre  v.  McDowell,  9  H.  L.  619. 

(?)  Exp.  Sagnal,  13  L.  T.  N.  S.  69,  as 
to  the  effect  of  s.  10  ;  as  an  exception 
referred  to  in  s.  1,  see  exp.  Gerard,  14 
Ir.  Ch.  Rep.  466;  Fish.  Mtg.  136, 
ed.  3. 
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CHAPTEE  VII. 

JUDGMENTS    AS   AFFECTING   LAND    XJNDEE   THE   LATER    STATUTES. 

Sect.  Page. 

1.  Statute  23  d  24  Vict.  c.  38  {Act  0/I86O)       .         .  .     68 

2.  /Stotttte  27  c^  28  Fici.  c.  112  (^cto/ 1864)          .  .     69 

3.  The  term  "judgment,"  what  it  includes           .         .  .     69 

4.  What  is  actual  delivery  under  Act  of  1S&4:           .  .     69 

5.  Remedy  of  the  judgment  creditor  under  Act  of  1864  .     71 

(1.)  23  d  24  Vict.  c.  38. 
The  Act  of  In  I860,  by  23  &  24  Vict.  c.  38,  an  alteration  was  effected  in 

I860.  '' 

respect  of  judgments,  statutes,  or  recognizances  entered  up  after 
the  23rd  July,  1860,  and  no  mortgagee  is  affected  thereby,  unless 
the  writ  of  execution  thereon  has  been  issued  and  registered  under 
the  above  statute,  S,nd  also  executed  within  three  calendar  months 
from  such  registry  ;  and  such  registry  must  have  been  made  in  the 
Common  Pleas  in  the  name  of  the  judgment  creditor  (a).  Thus 
the  registry  of  the  writ  of  execution  was  in  the  name  of  the 
creditor,  whilst  the  judgment  was  registered  in  the  name  of  the 
debtor,  rendering  a  double  search  necessary.  This  act  applied  to 
judgments  of  the  several  Courts  of  Common  Pleas  of  the  County 
Palatine  of  Lancaster,  and  of  Pleas  of  the  County  Palatine  of 
Durham  (6). 
A  fresh  writ  There  is  no  provision  for  the  re-registration  of  the  writ  at  the  end 

ludgmeiit?*  of  the  three  months,  and  it  is  the  practice  at  the  office  to  refuse 
re-registration  as  not  being  authorised  by  the  statute  (c) ;  but 
there  would  seem  nothing  to  prevent  the  registration  of  a  second 
or  any  subsequent  writ  on  the  same  judgment  as  long  as  it  was  in 
force  {d). 

(a)  Sect.  2,  (c)  See  Pask  on  these  Acts,  9. 

(6)  Now  merged  in  the  High  Court,  [d)  Dart  &  Barb.  485,  cd.  5. 

Jud.  Act,  1873,  a,  116. 
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(2.)  27  da  28  F/c^  n  112. 

In  1864  a  further  alteration  was  made  in  the  law,  and  a  judg- 
ment creditor  has  now  no  lien,  until  the  land  has  been  actually 
delivered  in  execution. 

By  27  &  28  Vict.  c.  112,  s.  1,  no  judgment,  statute,  or  recogni-  Act  of  1864. 
zance  entered  up  after  the  29th  July,  1864,  shall  affect  land  of  any 
tenure,  until  such  land  shall  have  been  actually  delivered  in  execu- 
tion by  virtue  of  a  writ  of  elegit  or  other  lawful  cmthority  in  pur- 
suance of  such  judgment,  and  the  3rd  section  thereof  provides  for 
registration  in  the  manner  prescribed  by  23  &  24  Vict.  c.  38,  save 
only  that  it  is  to  be  in  the  debtor's,  and  not  the  creditor's,  name, 
and  dispenses  with  prior  or  other  registration  of  the  judgment,  &c. 

In  the  case  of  judgments  entered  up  after  this  act  the  question  Notice. 
of  notice  is  immaterial. 

(3.)  The  term  "judgment  "  what  it  includes. 
The  term  "judgment  "  in  both  acts  of  1860  and  1864  includes  Meaning  of 

' '  judgment. " 

registered  decrees,  orders  of  courts  of  equity  and  banlcruptcy,  and 
other  orders  having  the  operation  of  a  judgment  (e). 

The  term  is  not  expressly  limited  to  such  decrees  or  orders  as 
direct  the  payment  of  money,  or  costs,  charges,  and  expenses ;  but 
there  can  be  but  little  doubt  that  such  restrictive  construction  is 
the  correct  one  (/). 

The  word  "  debtor  "  in  the  statute  of  1864  includes  husbands  of  "Debtor." 
married  women,  assignees  of  bankrupts,  committees  of  lunatics, 
and  the  heirs  or  devisees  of  deceased  persons  (</). 

(4.)   What  is  actual  delivery  under  Act  of  1864. 

An  equitable  interest  cannot  be  actually  delivered  under  this  Act, 
whether  such  interest  be  leasehold  Qi)  or  freehold  (i).  Nor  can 
an  equity  of  redemption  {k) ;  nor  a  remainder  in  fee  after  an  estate 
for  life  {I). 

Where  a  debtor  conveyed  real  estate  to  volunteers  and  afterwards  Sequestration. 
a  writ  of  sequestration  was  issued  against  him  at  the  suit  of  a 
creditor,  and  the  volunteer  reconveyed  the  estate  to  a  trustee  for 
the  sequestrators  who  entered  into  possession,  it  was  held  that  the 

(e)  23  &  24  Vict.  c.  38,  s.  5  ;  27  &  28  M.  JR. 

Vict.  0.  112,  a.  2.  (i)  Thornton  v.  Finch,  4  Giff.  515. 

(/)  Dart  k  Barb.  468,  ed.  5.  (k)  ib. 

(g)  Sect.  2.  {i)  R^  South,  9  Ch.  369. 
{h)  Be  Duke  of  Newcastle,  8  £q.  700, 
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real  estate  had  been  actually  delivered  by  other  lawful  authority  (m)  ; 

but  sequestrators  under  a  writ  issued  by  the  plaintiffs  to  enforce 

an  order  for  payment  into  court,  who  had  taken  possession  of  real 

estate,  were  held  not  to  be  creditors  to  whom  such  real  estate  had 

been  delivered  in  execution  (n). 

Mt^i  the  execution  of  one  writ  of  elegit,  a  subsequent  judgment 

creditor  cannot  have  the  benefit  of  another  writ  of  elegit  (o). 

Legal  It  is  clear  that   the   legal   remedy  must  be   exhausted  before 

impediments, 

resort  can  be  had  to  equity  (p) ;  but,  if  the  creditor  cannot  obtain 

actual  delivery  under  a  writ  of  elegit  in  consequence  of  a  legal 
impediment,  he  must  get  the  impediment  removed  by  a  decree  of 
the  Court,  which  will  be  a  delivery  by  '  other  lawful  authority '  (q) ; 
and,  in  such  a  suit,  the  judgment  creditor  is  not  bound  to  redeem 
a  prior  incumbrance  (r). 

But  a  judgment  creditor,  who  is  unable  to  take  land  in  execu- 
tion under  this  statute  from  legal  impediments,  is  not  thereby  de- 
prived of  his  inchoate  charge  under  1  &  2  Vict.  c.  110  (s) ;  and, 
it  would  seem,  a  judgment,  though  no  delivery  has  been  effected, 
would  be  within  the  Mortmain  Acts  (i).  The  judgment  creditor 
is,  in  reliance  upon  such  inchoate  charge,  entitled  to  an  interlocu- 
tory order  for  a  receiver  in  a  suit  to  remove  the  impediment  (u), 
and  such  receivership-order  will  be  an  '  actual  delivery '  within 
the  statute  (x),  and  (sevible)  can  be  obtained  in  the  original  suit 
in  which  the  judgment  was  had  (y). 

A  judgment  creditor,  who  is  also  transferee  of  a  legal  mortgage, 
may  bring  an  action  to  realize  his  securities  and  obtain  a  receiver, 
which  will  amount  to  actual  delivery,  without  having  sued  out  an 
elegit  {z) ;  although  the  receivership-order  was  made  upon  giving 
security  and  no   security  had  been  given  (a) ;   and  although  the 

(m)  He  Rush,,  10  Eq.  442,  M.  R.  (r)   Wdls  v.  Kilpin,  18  Eq.  298,  M.  R. 

(n)  Johmaon  v.  Bwgess,  15  Eq.   398,  («)  Thornton  v  Finch,  sup.  ;  Re  Cow- 


L.  J.  James.  bridge  R.  Co.,  5  Eq.  416,  V.  C.  Wood; 

(o)  Carter  v.  Hughes,  2  H.  &  N.  714.  GuestY.  Cowbridge  R.  Co.,  sup.;  Re  Calne 

{p)  Wallis  v.  Morris,  10  Jur.  N.  S.  R.  Co.,  9  Eq.  658,  V.  C.  James  ;  Button 

741,  M.  R.  ;  Godfrey  v.  Tucker,  33  Beav.  v.  Haywood,  9  Oh.  229,  234. 

280;  9   Jur.  N.S.   1188  ;  Partridge  v.  (t)  &ee  sup.  p.  55. 

Foster,  34  Beav.  1 ;  10  Jur.  N.  S.  741  ;  (u)  Anglo  Italian  Sank  v.  Savies,  9 

Thovias  r.    Cross,  2  Dr.    &  Sm.    423;  Ch.  D.  275,  0.  A.  ;' Fxp.  Svans,  11  ib. 

11  Jur.  N.  S.  384.  691,  V.  C.  Bacon ;  affirmed  13  ib.  252. 

{q)  Guest  Y.  Coiobridge  R.   Co.,  6  Eq.  (x)  Ib. 

619,  V.  C.  Gififard;    Thorntons.  Finch,  {y)  Anglo  Italicm  Bank  \.  Davies,  mp. 

4  Giff.  516  ;  Hatton  v.  Haywood,  9  Ch.  (z)  Fxp.  Evans,  supra. 

229 ;    Beckct  v.   Buckley,   17  Eq.  435,  (a)  Ib. 

V.  C.  Hall. 
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giving  the  security  by  the  receiver  was  part  of  the  order,  and  the 
order  was  not  complete  without  its  being  given  (6),  yet  the  giving 
security  was  held  not  to  be  essential  to  render  the  order  equivalent 
to  a  delivery  of  the  land  in  execution  (c). 

A  judgment  creditor  may  possibly  bring  an  action  to  redeem  prior 
incumbrances  before  actual  delivery  (d),  but  not  till  he  has  put  the 
writ  of  elegit  in  the  hands  of  the  sheriff  (e). 

Until  actual  delivery,  however,  or  such  a  decree  or  interlocutory 
order  for  receiver,  there  is  no  effectual  lien,  and  the  land  will 
pass  to  the  assignee  in  bankruptcy  of  the  debtor  (/) ;  and  it  is 
apprehended  that  a  purchaser  in  the  interval  between  the  judg- 
ment and  execution  by  a  receivership  order  is  not  bound  by  the 
judgment  (g). 

A  question  may  arise  how  far  sections  11  and  13  of  1  &  2  Vict.  Power  of 

appointment. 

c.  110,  so  far  as  judgments  bind  lands  over  which  the  debtor  has 
a  general  power  of  appointment,  is  repealed  by  27  &  28  Vict. 
c.  112  (/t).  It  is  submitted  that  such  lands  are  bound  by  execution 
actually  delivered  thereof,  but  that,  if  the  debtor  dies  without  exe- 
cuting the  power  and  before  actual  delivery  of  the  lands  by  execu- 
tion, the  persons  entitled  in  default  of  appointment  will  take. 

Semble  that  the  voluntary  grantee  of  land  from  a  debtor  between  Volunteer, 
the  entry  of  the  judgment  and  actual  deUvery  in  execution,  is  not 
bound  by  the  judgment  (i). 

The  act  only  applies  to  future  judgments  (k),  and  a  creditor,  to  Future 
whom  the  land  has  been  delivered  in  execution  under  a  judgment  J"''s™^°*s- 
entered  up  prior  to  the  act,  is  not  entitled  to  the  benefit  of  it  (Z). 

(5.)  Remedy  of  the  judgment  creditor  under  Act  of  1864. 
The  judgment  creditor  has  a  summary  remedy  by  petition.     By  Summary 

•     1  T  it).  11  petition  for 

sect.  4,  every  judgment  creditor  to  whom  any  land  of  his  debtor  has  sale, 
been  actually  delivered  and  whose  writ  is  registered,  may  forthwith, 
and  at  any  time  whilst  such  registry  continues  in  force,  by  peti- 

(6)  Edwards  v.  E.  2  Oh.  D.  291,  C.  A.,  of  Newcastle,  8  Eq.  706,  M.R. 
45  L.  J.   Oh.   D.  391,  24  W.   R.   713,  (e)  Guest  y.  Cowbridge  R.  Co.,  sup. 

reversing  1  ib.  454,  V.  C.  Malins  ;  and  (/)  Hatton  v.  Haywood,  sup.  ;  Dart  & 

see  Defries  v.  Creed,  34  L.  J.  Ch.  607,  V.  Barb.  478,  ed.  5. 
C.  Kindersley.  (?)  Dart  &  Barb.  479,  ed.  5  ;  see  Scott 

(c)  Exp.  Evans,  sup.  v.  Lord  Hastings,  4  K.  &  J.  633. 

{d)  He  Cowbridge  iJ.   Co.,  sup.  ;  Cfuest  (/i)  11  Jur.  N.  S.  Part  II.,  p.  429. 

V.  Cowbridge  R.  Co.,  sup.  ;  Anglo  Italian  (i)  11  Jur.  N.  S.  Part  II.,  p.  429. 

Bank  v.  Dairies,  sup.  ;  Re  Calnc  R.  Co.,  {k)  Re  Me  of    Wight  Perry  Co.,  11 

sup.  ;  and  see  Earl  of  Cork  y.  Russell,  Jur.  N.  S.  279. 
13  Eq.  215,  V.  C.  Malins,  and  Re  Duke  {J,)  Ib. 
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tion  in  a  summary  way,  obtain  an  order  for  sale,  and  the  Court 
directs  inquiries  as  to  the  debtor's  interest  in  the  land  and  pro- 
ceeds according  to  the  practice  in  sales  of  real  estates  of  deceased 
persons  (m) ;  and  if,  on  such  inquiries,  other  judgment  creditors 
appear  to  have  a  charge  prior  or  subsequent,  they  must  be  served, 
and  may  attend  the  proceedings  (n).  Every  person  claiming 
through  the  debtor  subsequent  to  the  delivery  is  bound  by  the 
order  for  sale  (o). 

No  judgment  creditor  can  apply  by  petition  under  the  act,  until 
the  land  has  been  actually  delivered  in  execution  (p). 

For  the  form  of  petition  see  (q),  and  the  form  of  order  thereon 
for  sale  of  the  land  (including  superfluous  land)  of  a  company 
see  (r). 

The  judgment  cannot  be  made  a  lien  on  the  permanent  way  of  a 
railway  (s).  The  superfluous  land  thereof  can  only  be  sold  (<) 
and  the  judgment  may  be  enforced  against  such  land  of  an  entire 
company,  though  financially  separate  as  to  classes  of  share- 
holders (m). 

A  judgment  creditor  can  only  take  under  his  elegit  such  right 
as  the  company  has,  subject  to  mortgages,  and  to  the  right  of  user, 
and  to  the  powers  of  management  of  the  company  (x). 

Where  it  is  not  clear  that  the  debtor  has  any  saleable  interest, 
an  inquiry  only  will  be  directed  ;  and  if  it  should  be  found  unsale- 
able, the  case  appears  not  to  fall  within  the  section  (y). 

Under  this  Act  it  was  held  that  the  judgment  creditor  cannot 
have  a  decree  for  foreclosure  {z). 

The  summary  relief  provided  by  the  4th  section  must  be  obtained 
while  the  registry  of  the  writ  continues  in  force.  As  this  Act,  like 
23  &  24  Vict.  c.  38,  does  not  provide  for  re-registration  of  the 
writ,  the  meaning  of  this  quaUfying  expression  is  far  from  clear, 
and  will  doubtless  form  the  subject  of  judicial  decision  (a). 


(m)  27  &  28  Vict.  c.  112,  s.  L 

(»)  lb.,  s.  5. 

(o)  Sect.  6. 

{p)  Ee  Cowiridge  R.  Co.,  5  Eq.  413, 
V.  C.  Wood ;  Be  South,  9  Ch.  369. 

(q)  Dan.  Ch.  Forms,  by  TJiJJohn,  fonn 
1328. 

(r)  He  Hull  and  Hornsea  R.  Oo.,  2  Eq. 
262,  V.  C.  Wood;  Gardner  v.  London, 
Jiatham  and  Dover  R.  Go.,  2  Ch.  386  ; 
Exp  Fleming,  13  L.  J.  K  S.  793. 

(s)  The  Great  South  and  West  E.  Co. 
V.  Oorry,  1  Ir.  Eq.  Eep.   225  ;  Holland 


V.  Cork,  &e.,  R.  Co.,  2  ih.  424. 

(0  iJe  Calne  R.  Co.,  9  Eq.  658,  V.  C. 
•Tames. 
.     (m)  Re  Ogilvie,  7  Ch.  174. 

{x)  Potts  T.  The  Warwick,  &C.,   Co., 
■  Kay,  142. 

(y)  Be  Bishop's  WaWiam  R.  Co.,  2 
Ch.  382. 

[z)  Wells  V.  Kilpin,  18  Eq.  298,  M. 
K.  ;  but  see  Beckett  v.  Buckley,  17  Eq. 
435,  V.  C.  Hall. 

(a)  Dart  &  Barb.  485,  ed.  5. 
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Sect.  Page. 

1.  Orders  for  payment  of  money     .         .         .         .         .73 

2.  Orders  of  Probate  and -other  Courts       .         .         .     .     76 

(1.)  Orders  for  payment  of  money. 

By  the  18th  sect,  of  1  &  2  Vict.  c.  110  it  is  provided  that  Sect.  18. 
decrees  and  orders  of  Courts  of  equity,  and  all  rules  of  Courts  of 
common  law  and  orders  of  the  Lord  Chancellor,  or  in  matters  of 
bankruptcy,  and  orders  of  the  Lord  Chancellor  in  matters  of  lunacy, 
whereby  any  sum  of  money,  or  any  costs,  charges,  or  expenses, 
shall  be  payable  to  any  person,  are  to  have  the  effect  of  judgments 
in  the  superior  Courts  of  common  law,  with  the  same  powers  and 
remedies  for  enforcing  payment  (a). 

This  section  is  applicable  where  a  rule  of  Court  has  been  ob- 
tained by  which  a  certain  sum  of  money  is  ordered  to  be  paid. 
Thus  a  rule  may  be  obtained  for  payment  of  money  under  an  Award. 
award,  where  the  agreement  of  reference  has  been  made  a  rule  of 
Court,  and,  on  the  rule  being  made  absolute,  execution  may  be 
taken  out  thereon,  as  upon  a  judgment,  whereas,  formerly,  the 
remedy  for  enforcing  the  order  of  the  Court  for  performance  of  the 
award  was  by  attachment  (&)  or  by  an  action  on  the  award ;  but  the 
right  of  the  party  applying  for  the  rule  must  be  clear  (c),  and  on 
this  ground  the  Court  refused  such  an  application  made  by  the 
attorney  of  the  party  entitled  to  the  money,  in  respect  of  his  lien 
for  costs  (d).    Except  in  the  case  of  costs,  the  section  only  applies 

(a)  Irish  Act,   3  &  4  Viet  c.    105,  722  ;   Lamie  v.  Jones,  9  C.  B.  N.  S. 

s.  27  ;  but  see  Irish  Act,  13  &  14  Viet.  478. 
c.  29,  ss.  1,  2.  W  Eoleroft  v.  Manby,  7  Man.  &  G. 

(6)' Doe  V.  Amay,  8  M.  &  "W.  565.  843  ;  13  L.  J.  C.  P.  208  ;  et  vide  Lloyd 

(c)  MacKenziev.  Sligo  R.  C,  9  C.  B.  v.  Mason,  4  Ha.  132. 
250 ;  Dickenson  v.  Allsop,  13  M.  &  W. 

Digitized  by  Microsoft® 


74 


DECEEES  AND  OEDERS  HAVING  FOECE  OF  JUDGMENTS. 


Specific 
performance. 


Payment 
into  Court. 


Winding  up. 


to  cases  where  the  sum  ordered  to  be  paid  is  ascertained  by  the 
judgment  rule  (e) ;  and,  therefore,  in  the  case  of  an  award,  execution 
cannot  be  taken  out  on  the  order  of  the  Court  for  making  the 
agreement  for  reference  a  rule  of  Court ;  but  a  fresh  rule  must  be 
obtained  after  the  award  is  made  for  the  payment  of  the  sum 
awarded  to  be  paid  (/).  Execution  issued  under  an  ex  pa/rte  order 
for  payment  will  be  set  aside  (g). 

So  a  decree  for  specific  performance  by  the  purchaser  and 
payment  of  the  purchase-money,  with  reference  to  the  master  to 
compute  interest  and  tax  costs,  and  ordering  the  purchaser  to  pay 
the  purchase-money,  interest,  and  costs  when  ascertained,  was 
held  to  be  substantially  an  order  to  pay  a  definite  sum  and  a  final 
adjudication,  and,  consequently,  to  enable  the  vendor  to  rank  as  a 
judgment  creditor  against  the  purchaser's  estate  (h). 

But  an  order  for  payment  of  money  into  Court  in  the  name  of 
the  Paymaster- General  to  the  credit  of  a  cause  depending  in  Court, 
was  held  not  within  the  statute  (i);  and  a  decree  for  payment  to  the 
plaintiff  of  what  shall  be  found  due  on  an  account  thereby  directed 
is  not  within  the  Act  (k). 

Where  the  official  liquidator  desires  to  issue  a  writ  of  Ji.  fa. 
against  a  contributory  who  has  not  paid  a  call,  he  must  obtain  an 
order  for  payment, to  himself  under  the  38th  order  of  the  11th 
November,  1862  (l). 

An  order  to  pay  money  on  a  future  day  is  within  the  Act  (m). 
But  an  order  to  pay  within  four  days  after  service  cannot  be 
enforced  without  service  (n). 

Rules  or  orders  under  section  18  are  only  judgments  for  the 
purposes  of  that  Act.  Thus  they  are  not  judgments  within  the 
garnishment  clauses  of  the  Common  Law  Procedure  Act,  1854  (o). 


•,  6  Ch.  D.  364,       511. 


(e)   Widgery  v. 
C.  A. 

(/)  Jrnies  V.  Williams,  8  M.  &  W. 
349  ;  4  P.  &  D.  217  ;  11  A.  &  E.  175  ; 
Doe  T.  Army,  8  M.  &  W.  565.  See 
Wallia  V.  Sheffield,  7  Dowl.  793. 

{g)  RicJcards  v.  Patterson,  8  M.  &  "W. 
313. 

(h)  Duke  of  Beaufort  v.  FhilUps,  1 
De  G.  &  S.  321. 

(i)  Gibbs  V.  Pike,  8  M.  &  "W.  223  ; 
Ward  V.  Shakshaft,  1  Dr.  &  Sm.  269, 
272  ;  2  L.  J.  N.  S.  203.  See  Crowther 
V.  C.  2  Jur.  N.  S.  274  ;  25  L.  J.  Ch. 


(k)  Chadivick  v.  Molt,  8  De  G.  M.  & 
G.  584  ;  2  Jur.  N.  S.  918.  Garner  v. 
Briggs,  4  ib.  230,  V.  0.  Kindersley ; 
Ward  V.  Shakshaft,  sap.  ;  Stedman 
v.  Hart,  Ka,j,  607;  Clarke  v.  0.  3  L. 
E.  P.  &  D.  59. 

[1)  Be  Leeds  Banking  Co.,  1  Oh. 
150. 

(m)  Bagnall  v.  Carlton,  6  Ch.  D.  130, 
V.  C.  Bacon. 

(m.)  Adkins  v.  Bliss,  2  De  G.  &  Jo. 
286  ;  4  Jur.  N.  S.  1162. 

(o)  See  inf.,  p.  154  (o). 
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An  order  at  nisi  prius  for  payment  of  costs,  not  made  a  rule  of 
Court  in  banco  till  after  the  death  of  the  defendant,  is  not  an  order 
within  the  Act  (p) ;  nor  is  a  decree  against  an  executor  (q). 

As  to  form  of  orders  against  defaulting  trustees  when  it  is 
desired  to  register  them  as  judgments,  see  (r). 

With  respect  to  costs,  it  is  sufficient  that  they  are  subsequently  Costs. 
ascertained  by  the  master,  and  no  further  rule  is  necessary  after 
taxation  (s).  A  judge's  order,  under  the  43rd  section  of  6  &  7 
Vict.  c.  73,  for  entering  up  final  judgment  for  the  amount  found 
due  on  the  taxation  of  an  attorney's  bill  of  costs,  gives  the  master's 
allocatur  the  same  effect  as  a  rule  of  Court  for  payment  of  money 
under  this  section  (i).  But  a  rule  for  taxation  of  costs  and  an 
allocatwr  thereon  do  not  amount  to  a  rule  or  order  under  this 
section  {u) ;  the  rule  absolute  must  be  obtained.  Nor  does  the 
certificate  of  the  chief  clerk  of  a  judge  in  chancery  (x).     A  cer-  Registration 

.  does  not 

tificate  of  the  taxation  of  costs  must  be  registered,  and  operates  operate 
only  from  the  date  of  registration  (y).  retrospectively. 

The  section  is  also  applicable  to  an  order  made  upon  petition  of  Solicitor' s 
a  solicitor  for  payment  of  his  costs  by  the  client  {z),  and  the  clause 
operates  as  well  for  the  benefit  of  the  debtor  as  the  creditor  (a) ; 
and  execution  on  a  rule  of  Court  may  issue  after  a  year  and  a  day 
without  the  application  to  the  Court  required  in  the  case  of  a 
judgment  (6). 

The  above  section  did  not  affect  the  rule,  that  a  suit  cannot  be  Revivor  for 
revived  for  costs  (c).     This  rule,  however,  has  been  modified,  for 
it  has  been  enacted  that  when  a  judgment  or  order  shall  have  been 
made  for  payment  of  costs  in  any  suit  and  such  suit  shall  after- 
wards abate,  any  person  interested  under  the  judgment  may,  from 


{p)  mil  V.  Brown,  11  Jur.  290.  809  ;  4  D.  &  L.  719. 

{q)  Gamer  v.  Briggs,   i  Jur.    N.   S.  {u)  Shaw  v.  Neale,  6  H.  L.  581.    See 

230,  v.  C.    Kindersley  ;  see  Balfour  v.  Rickards  v.  Patterson,  sup. 

Watt,  8  Mo.  P.   C.  190  ;    Exp.   Welch-  {x)  Mansfield  v.    Ogle,  4  De  G.  &  J. 

man,  11  Ch.  P.  53,  L.  J.  James.  38  ;  5  Jur.  N.  S.  419. 

(r)   Wand  v.    DocI.-'-r,    5  Jur.  N.    S.  (y)  Margrave  v.  S".,'23Beav.  484. 

1287,  V.  C.  "Wood.  («)  Lloyd   v.    Mason,    i     Ha.    132  ; 

(s)  Jones  T.    Williams,  sup.  j  et  vide  Molcrofi  v.  Manby,  7  Man.  &  G.   843  ; 

ffodson  V.    Fatterson,    i   Man.    and  G.  13  L.  J.  C.  P.  208  ;  8  Scott's  N.  R.  473. 

333  ;  Doe  v.  Martin,,  7  Jur.  86  ;  Doe  v.  (a)  Tolsrni  v.  Dykes,  1  Ph.  439. 

Knight,   ib.   816  ;    Northeliffe  v.    War-  (i)  Spooiier  v.  Payne,  17  L.  J.   Q.  B. 

burton,    10  W.   R.    635  ;    Widgery    v.  68. 

Tipper,     sup.,     overruling    Bums    v.  (c)  Andrews  y.  Lockwood,  15  Sim.  153, 

Irving,  3  ib.  291,  V.  C.  Hall.  reversed  on  another  ground,  ibid.  2  Ph. 

(()  Griffiths  v.  Sughes,   16  M.  &  W.  398. 


costs. 
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Revivor  for 
costs. 


time  to  time,  revive  the  suit  and  prosecute  and  enforce^the  decree 
or  order  (d).  This  statute  does  not  apply  to  an  abatement  which 
happened  before  it  passed  (e),  and  an  undertaking  of  the  defendant's 
solicitors  to  the  plaintiff's  solicitors  to  pay  them  the  costs  prevents 
an  order  under  the  Act  (/).  The  statute  applies  as  well  to  a 
future  and  contingent,  as  to  a  present,  debt  secured  by  judgment, 
save  that  a  judgment  in  respect  of  such  future  or  contingent  debt 
does  not  affect  the  growing  payments  that  accrue  due  in  respect  of 
the  property  charged  before  the  judgment  debt  becomes  payable  (g). 
The  above  ease  was  that  of -an  annuity,  but  the  same  would, 
a  fortiori,  seem  to  apply  to  the  interim  rents  or  interest  of  land, 
or  a  capital  fund  charged  under  the  Act. 


Orders  of 
Divorce  Court. 


Orders  of 
County  Courts. 


Bankruptcy 
Courts. 


Orders  of 
Court  of 
Admiralty. 


(2.)  Orders  of  Probate  and  other  Courts. 

It  has  been  held,  on  the  construction  of  the  25th  section  of 
20  &  21  Vict.  c.  77,  that  an  order  of  the  Court  of  Probate  does  not, 
merely  by  being  registered,  constitute  a  valid  charge  on  land  which 
can  be  enforced  in  equity  (h). 

But,  in  a  later  case  on  the  analogous  section  in  the  Divorce  Act, 
20  &  21  Vict.  c.  85,  s.  52,  where  a  decree  in  a  divorce  suit  was 
registered  under  1  &  2  Vict.  e.  110,  the  Court  of  Common  Pleas 
refused  the  husband's  application  to  have  the  entry  expunged, 
leaving  him  to  his  remedy  (if  any)  in  equity  (i). 

A  judgment  of  a  County  Court,  constituted  under  9  &  10 
Vict.  c.  95,  does  not  fall  within  the  22nd  section  of  1  &  2  Vict, 
c.  110  (k). 

The  statute,  24  &  25  Vict.  c.  134,  including  s.  213  as  to  regis- 
tration of  orders  in  bankruptcy,  has  been  repealed  (l),  and  orders 
in  bankruptcy  are  judgments  within  the  18th  section  (m). 

By  24  &  25  Vict.  c.  10,  s.  15,  decrees  and  orders  of  the 
Court  of  Admiralty  for  payment  of  money  are  to  have  the  effect  of 


33  &  34  Vict.  c.  28,  s.  19  (Attorneys      Crispin  v.    Cumano,   1  L.  R.  P.   &  D. 


and  Solicitors  Act,  1870). 

(e)  Doggett  v.  E.  G.  Rail.  Co.,  6  Ch. 

474 

(/)  li- 

[g)  TovrngTmsband  v.   Gisbome,  1  De 

G.  &  S.  209. 

{h)  Pratt  V.  Bull,  4  Giff.  117 ;  1  De 
G.  J.  &  S.  141  ;  32  L.  J.  Ch.  21, 
affirmed  ib.  144  ;  9  Jur.  N.   S.  40,  239  ; 


622  ;  Clarke  v.  C,  3  ih.  57. 

(i)  Ex  parte  Eolden,  13  C.  B.  N.  S. 
641  ;  9  Jar.  N.  S.  948. 

(Jc)  Moreton  v.  Holt,  1  ib.  215  ;  10 
Exch.  707.  See  as  to  County  Court 
Orders,  Bennett  v.  Powell,  3  Drew.  326  ; 
1  Jur.  N.  S.  719. 

(l)  32  &  33  Viet.  c.  83,  sched. 

(m)  27  &  28  Vict.  c.  112,  s.  2. 
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judgments,  and  the  persons  to  whom  the  money  is  directed  to  be 
paid  are  to  have  the  common  law  rights  of  judgment  creditors. 

By  the  21st  section  of  1  &  2  Vict.  c.  110,  the  provisions  of  the  Judgments  of 
Act  are  extended  and  made  applicable  to  the  Court  of  Common  ti°e°ofLan- 
Pleas  of  the  county  palatine  of  Lancaster,  and  the  Court  of  Pleas  ^^  '""^ 
of  the  county  palatine  of  Durham,  within  the  limits  of  the  juris- 
diction of  the  same  Courts  respectively ;  the  judgments  of  each 
having,  under  certain  regulations,  the  effect  of  judgments  of  the 
superior  Courts  at  Westminster. 

By  13  &  14  Vict.  c.  43,  s.  24,  the  provisions  of  1  &  2  Vict.  13  &  14  Vict. 
c.  110,  as  to  decrees  and  orders  in  equity,  were  made  applic-  •  '  •  ■ 
able  to  decrees  and  orders  of  the  palatine  Court  of  Lancaster ; 
but  before  the  latter  can  affect  any  land  as  against  purchasers, 
mortgagees,  or  creditors,  full  particulars  of  the  cause  or  matter,  and 
of  the  decree  or  order  made  therein,  are  to  be  left  with  the  protho- 
notary  of  the  Court  of  Common  Pleas  at  Lancaster,  and  entered  by 
him  in  a  book  kept  for  the  purpose. 

And  by  18  &  19  Vict.  c.   15,  s.  2,  the  provisions  of  1  &  2  18  &  19  Vict. 
Vict.  c.   110,  ss.   18,  19  &  20  were  extended  to  the  Courts  of 
common  law  of  the  counties  palatine,  and  the  chancery  of  the 
county  palatine  of  Durham. 

The  jurisdiction  of  the  Court  of  Common  Pleas  at  Lancaster  and 
the  Court  of  Pleas  at  Durham  is  now  vested  in  the  High  Court 
of  Judicature  (»)• 

And,  by  the  22nd  sect,  of  1  &  2  Vict.  e.  110  it  is  further  pro-  Judgments  of 
vided  that,  in  all  cases  where  final  judgment  shall  be  obtained  in 
any  action  or  suit  in  any  inferior  Court  of  record,  in  which  at  the 
time  of  passing  the  Act,  a  barrister  of  not  less  than  seven  years 
standing,  shall  act  as  judge,  assessor,  or  assistant,  in  the  trial  of 
causes,  and  in  all  cases  where  any  rule  or  order  shall  be  made  by 
any  such  inferior  Court  for  the  payment  of  any  sum  of  money, 
costs,  charges,  or  expenses,  such  judgment,  rule,  or  order,  may, 
upon  the  application  of  the  person  who  shall  have  recovered  such 
judgment  or  be  entitled  to  the  payment  of  such  money,  costs, 
charges,  or  expenses,  and  upon  the  production  of  the  record  of  such 
judgment  or  of  such  rule  or  order,  be  removed  into  the  superior 
Courts  of  record  at  Westminster  or  iuto  the  Court  of  Common 
Pleas  at  Lancaster,  as  the  case  may  be,  and  thereby  become  of  the 
same  force  and  effect  as  a  judgment  recovered  in,  or  a  rule  or  order 

(»)  Jud.  Act,  1S73,  s.  16. 
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Judgment  of      made  by,  such  superior  Court,     But  it  is  provided,  that  no  such 
Courts.  judgment,  rule,  or  order,  when  so  removed,  shall  affect  any  lands, 

tenements,  or  hereditaments,  as  to  purchasers,  mprtgagees,  or 
creditors,  any  further  than  the  same  would  have  done  if  not  so 
removed,  unless  and  until  a  writ  of  execution  thereon  shall  be 
actually  put  into  the  hands  of  a  sheriff  or  other  officer  appointed  to 
execute  the  same. 
18  &  19  Vict  But,  by  the  Act  of  1865  (o),  no  such  judgment  which  had  been, 
or  thereafter  should  be,  so  removed,  was  to  bind  any  lands,  tene- 
ments, or  hereditaments  as  to  purchasers,  mortgagees,  or  creditors, 
unless,  after  such  removal,  it  were  registered  and,  if  necessary, 
re-registered,  as  it  must  have  been  if  it  had  been  originally  entered 
up,  in  one  of  the  superior  courts  or  in  the  Court  of  Common  Pleas 
at  Lancaster,  as  the  case  might  be.  But,  after  the  passing  of  that 
act,  every  such  judgment,  rule,  or  order  so  registered  or  re-registered 
was  made  as  binding  as  other  judgments,  rules,  or  orders  of  the 
superior  Courts  or  of  the  Court  of  Common  Pleas  at  Lancaster. 
By  the  same  section  the  proviso  in  1  &  2  Vict.  c.  110,  s.  22,  that 
no  such  judgment,  rule,  or  order  when  removed  should  affect  any 
hereditaments  as  to  purchasers,  mortgagees,  or  creditors  further 
than  the  same  would  have  done  if  it  had  remained  a  judgment  rule 
or  order  of  the  inferior  Court,  unless  and  until  a  writ  of  execution 
thereon  should  be  aomally  put  into  the  hands  of  the  sheriff  or  other 
officer  appointed  to  execute  same,  was  repealed. 

The  intention  of  the  modern  County  Court  Act  was  to  confine 
the  remedies  of  the  creditor  to  such  as  were  specially  given  him  by 
the  act,  though  it  was  otherwise  as  to  the  judgments  of  the  old 
County  Courts  (p). 

A  judgment  by  the  equity  side  of  an  inferior  Court,  as  of  that  of 
the  Vice-Warden  of  the  Stannaries,  may  also  be  removed  (g). 

The  jurisdiction  of  the  Lord  Warden  of  the  Stannaries  is  now 
vested  in  the  Court  of  Appeal  (r). 

The  superior  Court  will  not  inquire  into  the  regularity  of  the 
proceedings  of  the  Court  below,  but  merely  enforce  the  judg- 
ment (s). 

The  County  Court  Act,  9  &  10  Vict.  c.  95,  is  not  within  the 

(o)  18  &  19  Vict.  c.  15,  s.  7.  (r)  Jud.  Act,  1873,  s.  18  (3). 

{p)   Williams  v.  Jones,  13  M.  &  W.  (s)   Simons    v.     Count   de   Wintz,    8 

628.  Dowl.    646 ;      Williams    v.    BoUand, 

(q)   Harvey    v.     Gilbwrd,    7    Dowl.  1  C.  P.  D.  227  ;  24  L.  J.  C.  P.  904  ;  24 

616.  W.  E.  644. 
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22nd  section  {t) ;  and  equitable  real  chattel  interests  cannot  be  taken 
in  execution  out  of  the  County  Court;  but  the  judgments  of  County- 
Courts  will  be  aided  {u)  in  equity  against  such  equitable  chattel 
interests,  which  will  be  made  liable  as  if  they  were  legal  interests. 
And,  in  the  case  of  County  Courts,  it  being  expressly  directed  that 
the  writ  shall  bind  when  placed  in  the  hands  of  the  bailiff,  it  is  not 
necessary  first  to  issue  an  elegit. 

A  judgment  removed  from  the  Lord  Mayor's  Court  of  London  to  Removal  of 
a  superior  Court  has  the  same  force  as  a  judgment  of  the  superior  Mayor^s'coart. 
Court  {x),  and  the  latter  Court  can  set  it  aside  if  obtained  in  a 
matter  over  which  the  Mayor's  Court  had  no  jurisdiction  (3/). 

(J)  Moreton  v.  Holt,  10  Ex.  707.  explaining    Baker  v.    Clark,    8    L.    R, 

(m)  Bennett  v.  Powell,  3  Drew.   326  ;  C.    P.    121 ;    and    see    M'orthington   v. 

1  Jur.  N.  S.  719.  Jeffries,  10  L.  R.  C.  P.  379,  and  Jacobs 

(a)  20  &  21  Vict.  c.  clvii.  s.  48.  v.  Brett,  20  Eq.  1  M.  R. 
(V)  Bridge  v.  Branch,  1  C.  P.  D.  632, 
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1.  Statute  1  d2  Vict.  c.  110,  s.  14 

2.  What  companies  are  within  the  section  . 
S.- Effect  of  charging  order    ..... 

4.  By  what  courts  the  order  may  be  made  . 

5.  What  property  within  the  section 

6.  Generally 


80 
82 
82 
83 
83 
85 


(1.)  Statute  1  S2  Vict.  c.  110,  s.  14. 


Charging  order.  By  the  14th  section  of  1  &  2  Vict.  c.  110,  power  is  given  to  a 
Judge  of  one  of  the  superior  Courts,  on  the  application  of  anj 
judgment  creditor,  to  order  that  any  government  stock,  funds,  or 
annuities,  or  any  stock  or  shares  in  any  public  company  in  England, 
whether  incorporated  or  not,  standing  in  the  name  of  the  debtor,  or 
of  any  person  in  trust  for  him,  shall  stand  charged  with  the  judgment 
debt  and  interest,  which  order  is  to  entitle  the  judgment  creditor  to 
the  same  remedies  as  if  the  charge  had  been  made  in  his  favour  by 
the  judgment  debtor;  but  it  is  provided  that  no  proceedings  shall 
be  taken  to  have  the  benefit  of  such  charge  till  after  six  months 
from  the  date  of  such  order  (a). 

In  this  interval,  the  receipt  of  dividends  on  stock  will  be  re- 
strained (b)  in  analogy  to  the  decisions  respecting  charges  on  land 
in  the  interval  of  a  year  (c). 

By  the  15th  section  of  the  same  act  it  is  provided,  that  every 

stoo?or''SiareB.  ^^'^^  charge  or  order  shall  be  made  in  the  first  instance  ex  parte 
and  without  notice  to  the  judgment  debtor,  and  shall  be  an  order 
to  show  cause  only,  and  that  such  order  shall  restrain  the  Bank  of 
England  or  public  company,  as  the  case  may  be,  from  permitting  a 

(a)  Jud.  Act.  1875,  Ord.  xlvi.  See  15  Jur.  783 ;  Sorsky  v.  Cox,  4  Ch. 
Irish  Act,  3  &  4  Vict.  c.  105.  94  n,  ;  Bristed  v.  WilUns,  3  Ha.  235. 

(6)  y^att  v.Jefferyes,  3  Mac.  &  G.  372  ;  (c)  Sup.  p.  66. 
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transfer  of  such  stock  or  shares  until  the  order  is  discharged  or  Charge  on 
made  absolute,  on  pain  of  forfeiting  the  value  of  the  stock  or  shares  shires."' 
so  transferred ;  and  that  the  order  shall  be  made  absolute,  unless 
the  debtor  within  a  time  mentioned  in  the  order  shew  to  a  Judge 
of  one  of  the  superior  Courts  sufficient  cause  to  the  contrary.  And 
it  is  provided,  that  any  such  Judge  shall  on  the  application  of  the 
judgment  creditor,  or  any  person  interested,  have  full  power  to 
discharge  or  vary  such  order,  and  to  award  such  costs  upon  such 
application  as  he  may  think  fit  {d). 

A  question  arose  on  these  sections,  whether  stock,  standing  in 
the  name  of  the  Accountant-General  (now  Paymaster-General) 
to  the  separate  account  of  a  party  against  whom  judgment  is 
recovered,  might  be  charged  under  the  14th  section. 

By  a  later  act,  the  interest  of  any  judgment  debtor  in  any  such  ^  ^  *  ^^°'- 
stocks,  funds,  annuities,  or  shares,  as  mentioned  in  the  former  act, 
and  which  shall  be  standing  in  the  name  of  the  Paymaster-General, 
or  in  the  interest,  dividends,  and  annual  produce  thereof,  is 
made  liable  to  be  charged  under  the  former  act,  as  if  they  were 
standing  in  the  name  of  a  trustee  for  the  debtor ;  and  it  is  provided 
that  the  provisions  of  that  act  shall  be  deemed  to  extend  to  the 
interest  of  any  judgment  debtor,  whether  in  possession,  reversion, 
or  remainder,  and  whether  vested  or  contingent,  as  well  in  any  such 
stocks,  funds,  annuities,  or  shares,  as  mentioned  in  the  former  act, 
as  also  in  the  dividends,  interest,  and  annual  produce  of  the 
same  (e). 

But  no  order  of  any  Judge  as  to  any  stocks,  funds,  annuities,  or 
shares,  standing  in  the  name  of  the  Paymaster- General,  or  as  to  the 
interest,  dividends,  or  annual  produce  thereof,  shall  prevent  the 
Governor  and  Company  of  the  Bank  of  England,  or  any  public 
company,  from  permitting  any  transfer  of  such  stocks,  funds, 
annuities  or  shares,  or  payment  of  the  interest,  dividends, 
or  annual  produce  thereof,  in  siich  manner  as  the  Court  may 
direct,  or  shall  have  any  greater  effect  than  if  such  debtor  had 
charged  such  stock,  funds,  annuities,  or  shares,  or  the  interest, 
dividends,  or  annual  produce  thereof,  in  favour  of  the  judgment 
creditor,  with  the  amount  of  the  sum  to  be  mentioned  in  any  such 
order  (/). 

It  has  been  decided  that  the  last  mentioned  statute  is  retrospective, 

{d)  Sohinson  v.   Burbidge,    9  C.   B.  (e)  3  &  4  Vict.  c.  82,  s.  1. 

289.  if)  n- 

a 
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as  being  only  explanatory  of  the  14th  section  of  1  &  2  Vict.  c. 
110  (g). 

The  order  must  not  be  conditional  (h). 


(2.)  What  Companies  are  within  the  section. 

Shares  in  a  mining  company  on  the  cost-book  principle  are  within 
the  act  (i) ;  but  subject  to  the  claim  of  the  company  against  the 
shares  (&). 

Where  a  lien  on  shares  standing  in  the  name  of  a  debtor  was 
claimed  by  the  company,  a  charging  order  was  refused  by  the 
common  law  Judge,  but  was  obtained  in  equity  subject  to  the  lien  {I). 

A  banking  co-partnership  which  made  returns  to  the  stamp  of&ce 
pursuant  to  7  Geo.  4,  c.  46,  is  a  public  company  not  incorporated 
within  these  sections  {m), 

If  a  bank  with  notice  of  a  charging  order  on  its  shares  pays  other 
judgment  creditors,  it  will  be  responsible  (n) . 

(3.)  Effect  of  charging  order. 

Notwithstanding  the  charging  order,  the  Bank  of  England  is 
bound  to  pay  the  dividends  to  the  parties  having  the  legal  estate  in 
the  funds  (o) ;  and  the  same,  of  course,  applies  to  other  public 
companies.  But  the  judgment  creditor  of  the  cestui  que  trust  may, 
it  seems,  bring  an  action  to  protect  his  interest  within  the  six 
months  (p).  The  Court  will  not,  however,  on  a  mere  petition  by  a 
judgment  creditor  who  has  obtained  a  charging  order  on  a  fund  in 
Court  belonging  to  the  debtor,  order  payment  of  the  fund  without 
the  debtor's  consent  (g). 

In  Robinson  v.  Wood  (r),  the  Court,  on  the  application  of 
the  judgment  creditor,  stayed  the  delivery  to  the  debtor  of  the 
Accountant-General's  cheque  for  a  sum  in  Court  to  which  he  was 

ig)  Hulkes  v.  Day,  10  Sim.  41.  Exo.  361. 

{h)  Gibbs  T.  Flight,  13  C.  B.  803.  (n)  Salaman  v.    Donovan,  10  Ir.  C. 

(i)  Nicholls  V.   Bosewa/rne,   6  C.    B;  L.  E.  App.  13. 

K.    S.   480 ;  5  Jur.   N.   S.    1266.     See  (o)  Ohurchill   v.    Bamh   of  England, 

Baker  v.     Tynte,   6  ih.    1192,    Q.  B.  ;  11  M.  &  W.   323  ;  Fowler  v.  Churchill, 

Fuller  T.  Earle,  7  Exo.  796.  11  ft.  57. 

{k)  Be  Conmll,  2  Jur.  N.  S.  390.  (^)  Bristed  v.  WUkins,  3  Ha.  239.  See 

{I)  Re  Royal  BamJc   of  Amtralia,  25  sup. -p.  66. 

J.  Oh.  649,  V.  C.  Stuart.  (g)   Whitfield   v.    Prieketl,    13    Sim. 

(m)  Macintyre  v.  Connell,  1  Sim.  N.  S.  259. 

225     See  Graham  v.  Couiiell,  19  L.  J.  (r)  5  Beav.  388. 

Digitized  by  Microsoft®  — = 


Sect.  3.  EFFECT   OF  CHARGING   ORDER. 

entitled,  &fi.  fa.  having  been  taken  out  upon  the  judgment.  The 
petition  further  asked  that  the  cheque  might  be  delivered  to  the 
sheriff,  but  that  point  was  not  then  disposed  of. 

It  seems  that  the  bank  will  not  take  upon  itself  the  responsibility 
of  charging  a  part  only  of  a  fund  standing  in  the  debtor's  name  (s). 

If  the  defendant  pays  the  debt  after  the  order  nisi,  he  must  pay 
the  costs  both  of  that  order  and  of  the  application  to  discharge 
it(s). 

Where  an  order  has  been  obtained  charging  a  debtor's  equitable 
interest  in  stock  standing  in  the  names  of  trustees,  the  Court  will 
not  interfere  to  discharge  the  Judge's  order,  if  the  determination  of 
the  debtor's  interest  in  the  stopk  depends  on  the  question  of  his 
insolvency  (i) ;  nor  if  it  is  a  matter  of  equitable  construction 
whether  the  debtor  has  an  interest  in  the  stock  (m).  But  if  the 
property  charged  is  clearly  not  within  reach  of  the  act,  the  Court 
will  set  the  charging  order  aside  {x). 

The  debtor  muet  have  a  beneficial  interest  in  his  own  right  {y),  Debtor's 
and  at  the  date  of  the  order  nisi,  for  if,  between  the  obtaining  the  iXrest^only 
judgment  and  the  order  nisi,  the  debtor  has  assigned  his  interest,  charged, 
the  order  nisi  will  be  inoperative  ;  even  in  the  case  of  an  equitable 
interest  of  which  no  notice  has  been  given  to  the  trustee  of  the  assign- 
ment {z).     The  charging  order  only  affects  the  interest  which  the 
debtor  has  in  the  funds,  and  not  prior  incumbrances ;  similarly  to  the 
operation  of  the  charge  upon  real  estate  under  the  13th  section  (a), 
and  under  no  circumstances  can  a  charging  order  have  priority  over 
previous    equitable    incumbrances  (6) :    thus   a  mortgage  of    an 
equitable  interest  in  stock  of  which  no  notice  was  given  to  the 
trustees  would  be  preferred  to  the  charging  order  (c). 

An  order  nisi  served  on  the  solicitor  and  brother  and  at  the  last  Service, 
address  of  the  debtor  is  sufficient  without  an  order  for  substituted 

.     (s)  Stanley  v.  Bond,  8  Beav.  50.  McDowell,    9    H.    L.    619,    626,   642  ; 

(t)  Rogers  v.  Holloway,  5  Man.  &  G.  Stronge  v.  Hawhes,  4  De  G.  &  Jo.  632  ; 

292.  overruling  Watts  v.  Porter,  3  El.   &  Bl. 

{u)  Fowler  v.  Churchill,  sup.  743  ;  1  Jul'.  N.    S.  133  ;    and  Nicholls 

(x)  Mm-ris  v.  Matiesty,  7  Q.  B.  674.  v.  Eosewanie,  sup. 

{y)  QUI  V.  The  Continental  Gas  Co.,  (c)  Beavan   v.   Lord    Oxford,    2    ib. 

7  L.  E.  Exc.  332;  notwithstanding  J'MZfer  121;    6  De  G.   M.  &  G.  492,  524,   5, 

V.  Earlc,  7  Exo.  796.  532  ;   Pickering  v.  Ilfracomhe  R.    Co., 

(z)  Scott  V.  Lord  Hastings,  4  K.  &  J.  3  L.   R.  C.  P.   250 ;  Crow  v.  Robinson, 

6ZZ  ;  oonkt  Haly -v.  Barry,  Z  Q\i.  i5%  ib.     26),    267;    oven-uling     Watts    v. 

(a)  Eulkcs    V.    Day,     sup.  ;  Fowler  Porter,   sup.  ;    and    see    Brcarcliffe   v. 
V.  Churchill,  sup.  ;  and  sup.  p.  64.  Dorrington,    sup.  ;     Dunster    v.     Lord 

(b)  Brearcliff  v.  Dorrington,  14  Jui-.  Glengall,  3  Ir.  Ch.  R.  47. 
1101,   v.  C.   Knight   Bruce  ;    Eyre  v. 

G  2 
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service  (d).     A  charging  order,  when  made  absolute,  operates  from 
the  making  of  the  order  nisi  (e),  and  an  administration  decree  in 
the  interval  will  not  affect  it  (/). 
Death  of  A  charging  order  absolute  cannot  be  made  when  the  defendant 

defendant.  t      n      i  i 

was  dead  when  the  order  nisi  was  made  (g). 

As  a  charging  order  has  no  greater  effect  than  a  charge  exe- 
cuted by  the  judgment  debtor,  a  charging  order  on  a  judgment 
by  default  for  a  debt  which  was  incapable  of  being  enforced  will  be 
inoperative  {h). 

(4.)  By  what  Courts  the  order  can  be  made. 

The  charging  order  must  be  made  by  a  Judge  in  Chambers  in  the 
first  instance,  and  then  the  Court  may,  upon  application,  set  it 
aside ;  and  that,  it  seems,  although  the  order  nisi  has  not  been 
made  absolute  (i).  A  charging  order  on  stock  or  shares  may  be 
made  by  any  Divisional  Court  or  by  any  Judge,  and  the  proceedings 
for  obtaining  such  order  are  to  be  such  as  are  directed,  and  the 
effect  shall  be  such  as  is  provided  by  1  &  2  Vict.  c.  110,  ss.  14  & 
15,  and  3  &  4  Vict.  c.  82,  s.  1  {I). 

It  is  no  longer  necessary  to  procure  a  charging  order  in  the  court 
where  judgment  issued  before  applying  for  a  stop  order,  as  it  was 
formerly  (m).     Charging  orders  cannot  be  made  by  the  master  or 
registrar  in  the  Common  Law  or  Probate  Divisions  {n). 
The  title.  The  title  of  the  order  in  the  act  is  sufficient,  but  if  in  the  matter 

also,  it  will  not  be  invalidated  (o). 

(5.)  What  property  within  the  statute. 

A  government  annuity  to  which  the  debtor  is  entitled  as  executor 
and  legatee  is  not  within  the  act  {p). 

It  is  doubtful  whether  an  annuity  payable  out  of  the  suitors'  fund 

(d)  Re  Pwragon  Co.,  8  Jur.  K  S.  11,  ford,  9  M.  &  W.  42  ;  Fowler  y.  Churchill, 
v.  0.  Wood.  11  M".  &  "W.  57. 

(e)  Ealy  v.   Barry,    3   Ch.    452,  ex-  [l)  Jud.  Act,  1875,  Ord.  XLVI.  r.  1. 
plaining  Warlmrtmi  v.  Hill,  Kay,  470.  (m)  Hopewell   v.    Barnes,    1   Ch.   D. 

(/ )  II.  See  Seobt  v.   Lord  Hastings,  630,  V.  C.  Malins. 
4  K.  &  J.  633.  (n)  Jud.  Act,  1875,  Ord.  LIV.  r.  2. 

((?)  Finney  v.  Hin&e,  4  Q.  B.  D.  102.  (o)  Marquis  of  Hastings  v.   Beamn, 

(A)  Re  Onslow's  Trusts,  20  Eq.  677,  5  L.   T.  N.  S.    734  ;  4  De  G.  F.  &  Jo. 

v.  C.  Hall.  316  ;  10  W.  E.  206. 

(i)  Morris  v.  Mancsty,  7  Q.  B.  674,  {p)  Taylor  v.   Turnbull,  4  H.  &  N. 

overruling  on  this  point  Brown  v.  Bam-  495  ;  33  L.  T.  Exc.  153,  0.  S. 
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can  be  charged  under  these  acts,  there  being  no  specific  stock,  but  Suitor's  fund, 
only  a  fluctuating  fund  charged ;  the  Court,  however,  allowed  the 
order  to  stand  quantum  valeat  {q). 

A  pension  granted  by  the  East  India  Company  cannot  be  so 
charged  (r). 

A  contingent  equitable  interest  in  shares  may  (s),  but  not  an 
interest  in  the  proceeds  of  the  sale  of  shares  by  trustees  under  a 
will  for  payment  of  debts  and  ultimately  for  the  debtor  {t) ;  and 
where  the  charging  order  would  not  be  effectual  as  the  stock  stood 
in  the  names  of  trustees  for  others,  a  bill  by  the  judgment  creditor 
to  set  aside  a  voluntary  settlement  of  the  stock  was  allowed  without 
obtaining  a  charging  order  (m). 

Where  by  a  decree  trustees  are  ordered  to  pay  the  dividends  of 
stock  to  a  judgment  debtor  against  which  a  charging  order  is  ob- 
tained, no  application  can  be  made  in  the  suit  by  the  judgment 
creditor  ;  an  action  must,  if  necessary,  be  brought  {x). 


(6.)  Generally. 

A  Court  of  Equity  will  make  a  stop  order  as  auxiliary  to  a  stop  order, 
charging  order  under  the  above  act  [y).     Where  the  fund  is  in 
Court,  there  must  be  a  petition  in  the  suit  to  give  effect  to  the 
charging  order  {z),  but  the  charging  order  may  be  made  by  the 
judge  of  any  other  court  (a). 

A   charging  order  under  this  statute  has  been  held  to   create  Forfeiture  on 
such   an  incumbrance   as  will  forfeit   an   estate  determinable  on  alienation, 
alienation  (6). 

A  charging  order   may  be  made   upon  a  judgment  against   a  Married 
married  woman  since  the  Married  Woman's  Property  Act,  1870,  ^°™^- 
and  will  bind  her  interest  in  funds  to  which  she  is  entitled  for  her 
separate  use  .without  power  of  anticipation  (c). 

(q)  WUham  v.    Lynch,    1  Exc.  391  ;  (y)  Hulkes  v.  Day,   10  Sim.  41 ;  Ee 

17  L.  J.  ExG.  13.                  .          •  Nowell,   9  Jur.   N.  S.   788,   V.  C.  Kin- 

(r)  Morris  v.  Manesty,  sup.  dersley  ;  Wells  v.  Gibbs,  22  Beav.  204. 

(s)  Baker  v.    Tynte,  2  El.  &  El.  897  ;  (s)  Beece  t.  Taylor,  5  De  G.  &  S.  480. 

29  L.  3.  Q.  B.  233 ;  6  Jur.  N.  S.  1192  ;  (a)  Marquis  of  Hastings  v.   Beavan, 

Cragg  v.   Taylor,  1  L.  E.  Exc.  148  ;   2  sup. 

ib.  131.  (J)  Mcmtejiore  v.  Behrens,  1  Eq.  171  ; 

(i)  Dixon  V.    Wrench,   4  L.   E.   Exc.  35  Bear.  95,  sed  qu.  ;  see  inf.  p.  166. 

164.  (c)  Sanger  v.  S.  11  Eq.  470,  M.  E.  ; 

(m)   Goldsmith  V.  Russell,  5  De  G.  M.  See  London  and  Frovindal    Bank    v. 

&  G.  547.  BogU,  7  Ch.  D.  773,  V.  C.  Bacon. 

(a;)  Newton  v.  Askew,  11  Beav.  446. 
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Where  a  difficulty  was  found,  in  executing  a  sequestration  upon  a 
judgment  for  costs  against  a  married  woman  who  had  separate 
estate  in  stock,  from  not  being  able  to  serve  her  personally  with  the 
subpoena  for  costs,  a  receiver  was  granted  in  the  action  instead  of  a 
charging  order  (d). 

A  judgment ,  creditor  cannot  obtain  a  charge  in  equity  on  an 
equitable  debt  in  analogy  to  an  attachment  of  a  legal  debt  under  the 
garnishee  clauses  of  the  Common  Law  Procedure  Act,  1854  (e). 

A  charging  order  upon  funds  in  the  hands  of  trustees,  does  not 
affect  the  right  of  the  trustees  to  their  costs  (/). 

(d)  Bryant  v.  Bull,   10  Ch.  D.  153,  (e)  fforsley  v.  Cox,  4  Ch.  92. 

V.   C.  Bacon;  Jud.  Act,  1873,  3.    25,  (/)  Smith  v.  Youde,   2  Fost.  &  Fin. 

sub-s.  8.  376. 
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2.  The  Land  Transfer  Act,  1862 

3.  The  Land  Transfer  Act,  1875  . 

4.  Enrolment  of  annuities 
6.  Landed  estates  Court  in  Ireland 

(1.)  The  County  registry. 


By  the  Eegistry  Acts,  all  deeds  and  wills  concerning  estates  Registry  of 
within  the  north  {a),  east  (&),  or  west  (c)  ridings  of  the  county  of  ^^_^^ 
York,  or  within  the  town  and  county  of  Kingston-upon-Hull  {d), 
or  within  the  county  of  Middlesex  (e),  are  directed  to  be  registered. 
And  all  such  deeds  are  to  be  adjudged  fraudulent  and  void  against 
any  subsequent  purchaser  or  mortgagee  for  valuable  consideration, 
unless  a  memorial  thereof  be  registered  in  the  manner  thereby 
respectively  prescribed  before  the  registering  of  the  memorial  of 
the  deed  under  which  such  subsequent  purchaser  or  mortgagee 
shall  claim. 

And  every  devise  by  will  is  to  be  fraudulent  and  void  against 
any  subsequent  purchaser  or  mortgagee  for  valuable  considera- 
tion, unless  a  memorial  be  registered  within  six  months  after 
the  death  within  the  Kingdom  of  Great  Britain,  or  within  three 
years  after  the  death  beyond  the  seas  of  the  devisor,  or  where  the 
will  is  contested,  or  there  is  other  inevitable  dif&culty  in  registra- 
tion, within  six  months  after  the  attainment  of  the  will  or  a  probate 
thereof,  or  the  removal  of  any  impediment  to  registration  if  the 
impediment  were  registered  within  the  like  periods  after  the  death 
of  the  devisor  (/).  Similar  provisions,  with  some  variations,  exist 
in  the  other  acts  ig). 

(a)  8  Geo.  2,  o.  6.  (e)  7  Anne,  c.  20. 

(6)  6  Anne,  o.  35.  (/)  6  Anne,  o.  35,  ss.  1,  14,  15. 

(c)  2  &  3  Anne,  c.  4  ;  5  &  6  Anne,  c.          (?)  7  Anne,  c.  20  ;  2  *;  3  Anne,  c.  4  ; 

18.  5  Anne,  o.  18  ;  8  Anne,  c.  2  ;  8  Geo.  2, 

{d)  6  Anue,  c.  35.  c.  6. 
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The  Irish  Act  (/i)  contains  the  further  important  provision  that 
every  deed  or  conveyance,  a  memorial  whereof  shall  be  duly  regis- 
tered, shall  be  good  and  effectual  both  at  law  and  in  equity  ac- 
cording to  the  priority  of  time  of  registering  the  memorial,  and 
according  to  the  right  and  interest  of  the  persons  conveying. 

The  acts  do  not  extend  (i)  to  any  copyhold  estates  or  to  any 
leases  at  rack  rent,  or  for  a  term  not  exceeding  twenty-one  years 
where  the  actual  possession  and  occupation  go  with  the  lease,  or  to 
any  of  the  chambers  in  Serjeants'  Inn  or  the  Inns  of  Court  or 
Chancery  in  Middlesex.  It  is,  however,  considered  advisable, 
though  not  clearly  necessary,  to  register  leases  of  copyholds  where 
leases  of  freeholds  would  be  registered,  the  lease  being  a  common 
law  interest  (k).  Although  Serjeants'  Inn  is  within  the  City  of 
London,  it  is  considered  that  the  exception  of  it  from  the  opera- 
tion of  the  act  was  an  error,  and  does  not  imply  that  assurances 
of  property  within  the  city  must  generally  be  registered ;  and  this 
understanding  is  commonly  acted  on  in  practice  (l) . 

The  memorial  of  registry  ia  the  English  counties,  in  order  to  be 
effective,  must  be  attested  by  one  of  the  witnesses  to  the  deed  and 
a  second  witness;  and  a  re-execution  of  the  deed  before  fresh 
witnesses  will  not  avail  (m). 

Of  two  deeds  registered  on  the  same  day,  that  which  is  denoted 
by  the  earlier  number  wUl,  in  the  absence  of  direct  evidence  to  the 
contrary,  be  presumed  to  have  been  first  registered  {n). 

An  equitable  mortgage  by  deposit  of  deeds  vyithout  memorandum 
is  not  within  the  Eegistry  Acts,  as  there  is  nothing  to  register  (o). 

Notwithstanding  the  word  "  conveyance  "  and  other  expressions 
in  the  acts,  equitable  incumbrances,  instruments  not  under  seal,  a 
memorandum  of  further  charge,  and  agreements  for  a  mortgage, 
require  registration  (p). 


(h)  6  Anue,  c.  2,  s.  4. 

(i)  The  exception  is  not  in  the  "West 
Riding  Act.  The  Irish  Act  confines  it  to 
leases  for  twenty-one  years  with  actual 
possession ;  6  Anne,  c.  2,  s.  14. 

{k)  Sug.  V.  &  P.  980,  ed.  11 ;  732,  ed. 
14. 

{I)  lb. 

(m)  Vide  Essex  v.  Baugh,  1  Y.  &  C. 
0.  C.  622. 

(n)  Mve  V.  Pennell,  2  H.  &  M.  170  ; 
33  L.  J.  Ch.  19. 


(o)  Svmpter  v.  Cooper,  2  B.  &  Ad. 
226  ;  Me  MeEinney's  estate,  6  Ir.  L.  E. 
Eq.  445  ;  and  see  Re  Hamilton,  9  Ir.  Ch. 
512. 

(p)  Moore  v.  Culverhouse,  27  Beav. 
639  ;  Neve  v.  Pennell,  sup.  ;  Se  Wight's 
Mortgage  Trust,  16  Eq.  4] ,  V.  C.  Malins ; 
Credland  v.  Potter,  18  ib.  350,  V.  C. 
Bacon  ;  10  Ch.  8,  overruling  Wright  v. 
Stanfield,  27  Bear.  8 ;  Sumpter  v.  Cooper, 
sup.  ;  diet,  of  Lord  Tenterden ;  and  sec 
Mrrk  V.  Bayliss,  31  L.  J.  Ch.  448,  V.  C. 
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An  assignment  of  a  legacy  charged  on  land  has  been  held  not  to 
be  within  the  acts,  and  therefore  priority  cannot  be  gained  by 
registration  thereof  as  against  a  prior  unregistered  assignment  (g) ; 
but  it  is  considered  that  this  case  is  open  to  question  (r). 

A  will  not  registered   within  the  time  allowed  by  a  County  Mortgage  by 
Register  Act  was  held  inoperative  against  a  subsequent  registered  ^ ^^^^ 
mortgage  by  the  heir  (s) ;  but  now,  by  the  Vend,  and  Purch.  Act,  registered. 
1874  (t),  a  conveyance  by  way  of  sale  or  mortgage  by  a  devisee 
or  by  some  one  deriving  title  through  him,  under  a  will  of  land  in 
a  register  county  not  registered  within  the  period  allowed  by  law, 
shall,  if  registered  before,  take  precedence  of,  and  prevail  over,  any 
assurance  by  the  heir  at  law  (u). 

If  the  devisee  be  himself  the  heir,  or  if  the  estate  be  leasehold, 
a  registered  purchaser  or  mortgagee  from  the  heir  or  executor 
would  be  safe  without  a  registry  of  the  will  (x),  and  be  entitled  to 
priority  over  an  unregistered  purchaser  or  mortgagee  from  the 
deceased  (y). 

The  Irish  Act  (z)  directs  a  memorial  of  wills  and  devises  aifect-  Irish  Wills, 
ing  lands  in  Ireland  to  be  registered ;  but  there  is  no  provision 
avoiding  unregistered  wills  against  subsequent  purchasers  or  mort- 
gagees, or  specifying  within  what  time  wills  should  be  registered. 
A  will  acquires  no  priority  by  being  registered  (a),  and  it  is  said 
that  it  is  not  the  practice  to  register  wills,  in  Ireland  (h). 

Although  the   protection  afforded  by  the  register  is  far  from  Insti-uments 
perfect,  assurances  affecting  lands  within  the  local  limits  must  of  registered 
course  be  registered,  and  that  as  speedily  as  possible  after  their  aTter^execu^ 
execution,  in  order  to  prevent  their  due  priority  from  being  inter-  ^'o"- 
cepted  by  a  hitherto  unregistered  purchaser,  or  by  a  subsequent 
purchaser  using  greater  diligence ;  and  it  is  obvious  that,  where  the 
interest  dealt  with  is  of  such  a  description  as  to  render  it  doubtful 
whether  registration  is  required  or  not,  the  safe  course  will  be  to 
register;  though  no  priority  will  be  acquired  by  so  doing,  if  it  should 
be  held  that  the  Registry  Acts  do  not  apply.     Even  were  it  clear 


Stuart ;  Copland  v.  Dames,   5  L.  R.  H.  {t)  37  &  38  Vict.  c.  78,  s.  8. 

L.  358.  (m)  See  Dart  &  Barb.  682,  ed.  5. 

(y)  Malcolm  v.  Oharlesworth,  1  Keen,  (a)  Sug.  V.  &  P.  546,  ed.  li  ;  Dart  & 

63  ;  Jie  Jennings,  8  Ir.  Ch.  Rep.  421  ;  Barb.  682-3,  ed.  5. 

Sug.  V.  &  P.  727,  ed.  14.  (y)  2  Dav.  Couv.  770,  ed.  3. 

(?•)  2  Dav.   Conv.   770,   ed.  3  ;  Fish.  (s)  Irish,  6  Aune,  c.  2,  s.  3. 

Mtg.  43,  ed.  3.  (a)  P'u/ry  v.  Smith,  1  Huds.  &  Bro. 

(s)  Chadmck  v.  Turner,  1  Ch.  310 ;  736. 

34  Beav.  634  ;  11  Jur.  N.  S.  333.  (6)  2  Dav.  Conv.  767,  ed.  3. 
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that  the  statute  does  not  apply,  it  might  be  advantageous  to 
register  with  a  view  to  giving  to  persons  who  afterwards  search  the 
register  notice  of  the  registered  incumbrance  (c). 

(2.)  The  Lmd  Registry  Act,  1862. 

ftz  ^®^'°*'         By  the  act  to  facilitate  the  proof  of  title  to,  and  the  conveyance 

of,  real  estates,  otherwise  known  as  the  Land  Registry  Act,  1862  {d), 

which  excludes  the  operation  of  the  local  registries  as  to  lands  in 

Middlesex  and  York  (e),  but  not  in  Kingston-upon-HuU  (/),  but 

under  which  registrations  ceased  from  the  1st  January,  1876  {()), 

Register  it  was  provided  that  the  registrar  should  enter  in  "the  register  of 

of  mortgages. 

mortgages  and  incumbrances  "  an  account  of  all  the  charges  and 

incumbrances  affecting  registered  lands,  or  any  part  thereof,  or  the 
estate  or  interest  therein  of  any  person  named  in  the  record  of 
title,  a  copy  of  which  was  to  be  contained  in  the  land  certificate 
Certificate  of  delivered  to  the  owner  of  any  estate  or  interest  in  the  lands,  and 
that  a  certificate  should  be  granted  to  any  person  who  should 
appear  by  the  register  of  incumbrances  to  be  entitled  to  any  mort- 
gage, charge,  or  incumbrance  on  registered  lands;  which  certificate 
should  contain  a  description  of  the  lands  and  the  particulars  of  the 
incumbrance. 

A  purchaser  of  property  registered  with  an  indefeasible  title  from 
a  first  registered  mortgagee  is  entitled  under  this  act  to  be  regis- 
tered with  an  indefeasible  title,  the  right  of  the  subsequent  regis- 
tered mortgagees  of  the  original  mortgagor  being  only  against  the 
surplus  purchase-money  (/i). 

A  purchaser  under  a  power  of  sale  in  a  registered  mortgage  is 
entitled  to  have  the  mortgage  removed  from  the  register  without 
the  consent  of  the  mortgagor  (i). 

Where  two  owners  of  adjoining  lands  mutually  covenanted  to 
repair  a  private  road  in  certain  proportions,  and  that  the  expense 
of  repair  should  be  a  charge  in  equity,  it  was  held  not  to  be  a 
charge  which  ought  to  be  put  on  the  records ;  it  was  simply  a  per- 
sonal undertaking  (A;). 


(c)  2  Dav.  Conv.  771,  ed.  3.  Viot  o.  87,  sa,  3,  125. 

(d)  25  &  26  Vict.  c.  53,  ss.  14,  68.  W  Fish.,  Mtg.  44,  ed.  3  ;  BeRiehard- 

(e)  Sect.  104.  son,  12  Eq.  398  ;  13  ib.  142,  M.  R. 
(/)  Urlinft  Key,  Land  Reg.  Act,  1862,  (i)  Re  Winter,  15  ib.  156,  M.  R. 

p.  115  ;  2  Dav.  Conv.  772,  ed.  3.  .  (fc)  Re  Drew's  estate,  35  Beav.  443,  1 

(g)  Land  Transfer  Act,  1875  ;  38  &  39  Eq.  206. 
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The  Declaration  of  Title  Act  (25  &  26  Vict.  c.  67)  enables  a  Declaration  of 
declaration  of  title  to  be  obtained  by  application  to  the  Court  of  ^'^^  ■*^°*' 
Chancery,  which  may  be  registered  as  an  indefeasible  title  under 
the  Land  Registry  Act, 

(3.)  The  Land  Transfer  Act,  1875. 

The  Land  Transfer  Act,  1875  (l),  exempts  land  registered  under  Landregis- 
it  from  and  after  the  date  of  registration  from  the  jurisdiction  of  ^ct,  exempt 
the  local  registries  for  Middlesex,  the  west,  north,  and  east  ridings  from  registry 
of  Yorkshire,  and  the  town  and  county  of  Kingston-upon-HuU ; 
and  no  document  relating  to  any  such  registered  land  executed, 
and  no  testamentary  instrument  relating  to  any  such  registered 
land,  coming  into  operation  subsequently   to   such   date    as    last 
aforesaid,  is  required  to  be  registered  in  any  of  the  said  local 
registries. 

By  sect.  22  thereof,  the  act,  after  establishing  a  land  registry  Creation  of 
and    providing    for   the    registration  of   landowners    either  with  delivery  of 
absolute   or  possessory  titles,  provides  as  to  incumbrances,  that  "  ^^^^' 
every  registered  proprietor  of  any  freehold  or  leasehold  land  may, 
in  the  prescribed  manner,  charge  such  land  with  the  payment  at 
an  appointed  time  of  any  principal  sum  of  money  either  with  or 
without  interest  and  with  or  without  a  power  of  sale  to  be  exercised 
at  or  after  a  time  appointed.     The  charge  is  to  be  completed  by 
the  registrar  entering  on  the  register,  the  name  of  the  person  in 
whose  favour  the  charge  is  made  as  the  proprietor  of  such  charge, 
and  the  particulars  of  the  charge  and  of  the  power  of  sale,  if  any ; 
and  the  registrar  is,  if  required,  to  deliver  to  the  proprietors  of  the 
charge  a  certificate  of  charge  in  the  prescribed  form  (m). 

By  sect.  23  thereof,  where  a  registered  charge  is  created  on  any  implied 
land,  there  is  to  be  implied  on  the  part  of  the  then  registered  pro-  ^^  charges. 
prietor  of  the  land,  his  heirs,  executors,  and  administrators,  unless 
there  be  an  entry  on  the  register  negativing  such  implication,  a 
covenant  with  the  registered  proprietor  for  the  time  being  of  the 
charge  to  pay  the  principal  and  interest,  if  any,  at  the  appointed 
time  and  rate,  and  if  the  principal,  or  any  part  thereof,  be  unpaid 
at  the  appointed  time,  to  pay  interest  half-yearly  at  the  appointed 
rate  on  so  much  of  the  principal  as  for  the  time  being  remains 
unpaid  (n). 

(Q  38  &  39  Vict.  c.  87,  s.  127.  (n.)  lb. 

(m)  Rule  20,  December,  1875. 
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By  sect.  24  thereof,  where  a  registered  charge  is  created  on 
leasehold  land,  there  is  to  he  implied  on  the  part  of  the  then  regis- 
tered proprietor  of  the  land,  his  heirs,  executors,  and  adminis- 
trators, unless  there  he  a  negative  entry  on  the  registry,  a  covenant 
with  the  registered  proprietor  for  the  time  being  of  the  charge  that 
the  registered  proprietor  of  the  land  at  the  time  of  the  creation  of 
the  charge,  his  executors,  administrators,  and  assigns  will  pay, 
perform,  and  observe  the  rents,  covenants,  and  conditions  of  the 
original  lease,  and  will  keep  the  proprietor  of  the  charge,  his  heirs, 
executors,  and  administrators  indemnified  against  all  actions,  suits, 
expenses,  and  claims  on  account  of  the  non-payment  of  the  rent, 
or  any  part  thereof,  or  the  breach  of  the  said  covenants  and  con- 
ditions, or  any  of  them  (o). 

By  sect.  40  thereof,  the  registered  proprietor  of  any  charge 
may,  in  the  prescribed  manner,  transfer  such  charge  to  another 
person  as  proprietor.  The  transfer  shall  be  Completed  by  the 
registrar  entering  on  the  register  the  transferee  as  proprietor  of 
the  charge  transferred.  The  registrar  is  also,  if  required,  to  deliver 
to  the  transferee  a  fresh  certificate  of  charge ;  but  the  transferor 
shall  be  deemed  to  remain  proprietor  of  such  charge,  until  the  name 
of  the  transferee  is  entered  on  the  register  in  respect  thereof  (_p). 

By  sects.  42  and  43,  the  executor  or  administrator  of  the  sole 
registered  proprietor  or  of  the  survivor  of  several  joint  registered 
proprietors,  and  the  trustee  in  the  bankruptcy  of  the  bankrupt 
registered  proprietor  of  any  charge  is  to  be  entitled  to  be  regis- 
tered as  the  proprietor  in  the  place  of  the  former  owner  thereof. 

By  sect.  45  thereof,  the  husband  of  any  female  registered  pro- 
prietor of  a  charge  may  apply  to  be  registered  as  proprietor  in  her 
place. 

By  sect.  46  thereof,  any  person  registered  in  the  place  of  a 
deceased  or  bankrupt  proprietor  is  to  hold  the  charge  in  respect  of 
which  he  is  registered  upon  the  trusts  and  for  the  purposes  to 
which  the  same  is  applicable  by  law,  and  subject  to  any  unregis- 
tered estates,  rights,  interests,  or  equities,  subject  to  which  the 
deceased,  or  bankrupt,  proprietor  held  the  same ;  but,  save  as  afore- 
said, he  is  in  all  respects,  and,  in  particular  as  respects  any  regis- 
tered dealings  with  such  land  or  charge,  to  be  in  the  same  position 
as  if  he  had  taken  such  land  or  charge  under  a  transfer  for  a 
valuable  consideration. 


(o)  Bule  20,  December,  1875. 
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By  sect.  47  thereof,  the  fact  of  any  person  having  become  en-  Evidence  of 
titled  to  any  charge  in  consequence  of  the  death  or  bankruptcy  of  *'^^"™ission. 
any  registered  proprietor,  or  of  the  marriage  of  any  female  pro- 
prietor, is  to  be  proved  to  the  satisfaction  of  the  registrar  {q}. 

By  sect.  49  thereof,  the  registered  proprietor  alone  can  charge  Effect  of  un- 
registered land' by  a  registered  disposition;  but  subject  to  the  main-  Registered 
tenance  of  the  estate  and  right  of  such  proprietor,  any  person, 
whether  the  registered  proprietor  or  not  of  any  registered  land, 
having  a  sufficient  estate  or  interest  in  such  land,  may  create 
estates,  rights,  interests,  and  equities,  in  the  same  manner  as  if  the 
estate  were  not  registered,  and  any  person  entitled  to  or  interested 
in  any  unregistered  estates,  rights,  interests,  or  equities  in  regis- 
tered land  may  protect  the  same  from  being  impaired  by  any  act 
of  the  registered  proprietor  by  entering  on  the  register  such  notices, 
cautions,  inhibitions,  or  other  restrictions  as  are  mentioned  in  the  act. 

The  registered  proprietor  alone  can  transfer  a  registered  charge  Transfer  of 
by  a  registered  disposition,  but,  subject  to  the  maintenance  of  his  charge, 
right,  unregistered  interests  in  a  registered  charge  may  be  created 
in  the  same  manner  and  with  the  same  incidents,  so  far  as  the 
difference  of  the  subject-matter  admits,  in  and  with  which  unregis- 
tered estates  and  interests  may  be  created  in  registered  land. 

By  sects.  79  and  80,  if  any  certificate  of  charge  is  lost,  mislaid,  Loss  of 

•'  .  .  certiecate, 

or  destroyed,  the  registrar,  upon  being  satisfied  of  the  fact,  may  &o. 
grant  a  new  certificate  of  charge  in  the  place  of  the  former  one, 
and,  upon  the  delivery  up  to  him  of  a  certificate  of  charge,  may 
grant  a  new  one  in  its  place. 

Any  certificate  of  charge  shall  be  primd  facie  evidence  of  the 
several  matters  therein  contained  (r). 

By  sect.  83  thereof,  no  notice  of  any  trust,  implied,  express,  or  No  notice  of 
constructive,  shall  be  entered  on  the  register  or  be  receivable  by  the 
registrar.  No  person  is  to  be  registered  as  proprietor  of  any  un- 
divided share  in  any  charge,  and  a  number  of  persons  exceeding 
the  number  of  four  shall  not  be  registered  as  proprietors  of  the 
same  charge,  and  if  the  number  of  persons  showing  title  exceeds 
such  prescribed  number,  such  of  them,  not  exceeding  the  prescribed 
number,  as  may  be  agreed  upon,  or  as  the  registrar  may  in  case  of 
difference  decide,  are  to  be  registered  as  proprietors ;  and  upon  the 
registry  of  two  or  more  persons  as  proprietors  of  the  same  charge, 
an  entry  may  with  their  consent  be  made  on  the  register  to  the 

(q)  Rule  25,  December,  1875.  (?•)  Rule  35,  iJ. 
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effect  that,  when  the  number  of  such  proprietors  is  reduced  below  a 

,  certain  specified  number,  no  registered  disposition  of  such  charge 

shall  be  made,  except  under  the  order  of  the  Court  (s). 

Fraudulent  By  sect.  98,  subject  to  the  provisions  of  the  act  with  respect  to 

dispositions.  .  .  »  ,        ,  .  ,.  .  . 

registered  dispositions  for  valuable  consideration,  any  disposition 

of  land  or  of  a  charge  on  land  which  if  unregistered  would  be 
fraudulent  and  void,  shall,  notwithstanding  registration,  be  fraudu- 
lent and  void  in  like  manner. 

(4.)  Registration  of  annuities. 
18  &  19  Yict.  The  enactment  (t)  which  required  the  enrolment  of  grants  of 
annuities  or  rent  charges  for  life  or  Hves,  or  term  of  years,  or 
greater  estate  determinable  on  lives,  was  founded  on  the  principle 
that  life  annuities,  as  offering  the  means  of  evading  the  laws  against 
usury,  required  to  be  watched  with  peculiar  jealousy.  When  the 
usury  laws  were  repealed  (by  17  &  18  Vict.  c.  90)  the  Annuity  Act 
shared  the  same  fate ;  but  by  18  Vict.  c.  15,  s.  12  (1855)  after  the 
passing  of  the  act,  unless  a  memorandum  is  registered  at  the 
Common  Pleas  in  the  name  of  the  grantor  any  annuity  or  rent 
charge,  granted  after  the  passing  of  the  act  (otherwise  than  by 
marriage  settlement)  for  one  or  more  life  or  lives,  or  for  any  term 
of  years,  or  greater  estate  determinable  on  one  or  more  life  or  lives, 
shall  not  affect  any  lands,  tenements,  or  hereditaments  as  to  pur- 
chasers, mortgagees,  or  creditors,  unless  and  until  a  memorandum 
or  minute  containing  the  name,  place  of  abode,  and  title,  trade,  or 
profession  of  the  person  whose  estate  is  intended  to  be  affected 
thereby,  and  the  date  of  the  instrument  by  which  the  annuity  is 
granted,  and  the  annual  sum  or  sums  to  be  paid,  be  left  with  the 
senior  Master  of  the  Common  Pleas  at  Westminster  for  registration 

Rent  charges     according  to  the  act.     By  another  section  (x)  it  is  provided  that 

by  will.  .        1  . 

the  act  shall  not  extend  to  require  the  registry  of  annuities  or  rent- 
charges  given  by  will. 

(5.)  Landed  estates  Court  in  Ireland. 

The    acts  constituting   the   Landed  estates   Court  in  Ireland 

(21  &  22  Vict.  c.  72)  and  providing  a  record  of  title  to  lands  which 

have  been  the  subject  of  conveyance  or  declaration  by  the  Court 

(28  &  29  Vict.  c.  88),  embody  a  scheme  of  indefeasible  and  recorded 

titles  as  to  land  in  Ireland. 

'  (s)  Rule  37,  December,  1875.  (x)  Sect.  14. 

(t)  53  Geo.  3,  c.  141. 
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Inasmuch  as  a  judgment  duly  entered  up  under  the  Statute  of 
Westminster  was  an  equitable  lien  (a),  and,  by  execution  under  the 
writ  of  elegit,  could  become  a  legal  title  (&)  enforceable  by  ejectment 
against  all  lands  of  the  judgment  debtor,  even  in  the  hands  of  a 
subsequent  purchaser  or  mortgagee,  whether  he  had  notice  or  not  (c), 
facility  of  reference  to  the  entry  of  judgments  was  essential  to  such 
purchaser  or  mortgagee. 

In  addition  to  this  a  term,  in  the  consideration  of  law,  beine  but  ^^J'^^^'oi  °^ 

°  judgment  to 

one  day,  a  purchaser  or  mortgagee,  although  prior  to  the  judgment  fi™*  day  of 
creditor,  was  bound  by  the  judgment,  if  the  purchase  or  mortgage 
and  judgment  were  within  the  same  term ;  for  the  judgment  would 
relate  to  the  first  day  of  the  term(cZ).     This   gave  rise  to   the 
docketing  of  j  udgments . 

To  remedy  the  mischief,  the  Statute  of  Frauds  (e)  enacted,  that 
the  judge  or  officer  signing  the  judgment  should  set  down  the  day 


ter.u. 


(a)  Sup.  pp.  52,  54.  (c)  Sup.  p.  Si. 

(6)  A^eate  v.  Duke  of  Marlborough,  3  (d)  2  Sannd.  9  b. 

Jly:  &  Cr.  417.  W  29  Car.  2,  c.  3, 


s.  14. 
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Docketing.  of  the  month  and  year  of  his  so  doing  upon  the  paper,  book,  docket, 
or  record,  which  he  should  sign,  which  date  should  be  also  entered 
on  the  margin  of  the  roll  of  the  record  where  the  judgment  was 
entered,  and  that  purchasers  (/)  should  be  charged  from  such  time 
only,  and  not  from  the  first  day  of  the  term  whereof  the  judgment 
was  entered.  By  subsequent  statutes  (g),  judgments,  unless  they 
were  Palatinate  judgments,  were  required  to  be  docketed  in  the 
defendant's  names,  viz.,  those  of  Michaelmas  and  Hilary  Terms, 
before  the  last  day  of  the  ensuing  -terms,  and  those  of  Easter  and 
Trinity  Terms,  before  the  last  day  of  Michaelmas  term.  And  it  is 
declared,  that  no  judgment  not  so  docketed  shall  affect  purchasers 
or  mortgagees,  nor  have  preference  as  against  heirs,  executors,  and 
administrators  in  the  administration  of  their  ancestors',  testators', 
or  intestates'  effects  (/i). 

A  docketing  after  the  time  limited  by  the  act  would  have 
been  of  no  avail  against  any  subsequent  purchaser  or  mortgagee 
without  notice  (i),  and  a  docketing  of  the  issue  was  not  a  docketing 
of  the  judgment  within  the  act  (k). 

A  very  slight  omission  in  the  prescribed  formalities  as  to 
docketing  rendered  the  judgment  unavailing  (l). 

(2.)  Entry  of  Judgment. 

Under  the  Jud.  Act,  1875,  Ord.  XLI.,  the  following  provisions 

are  made : — 

Mode  of  r.  1.  Every  judgment  is  entered  by  the  proper  officer  in  the  book 

entry. 

kept  for  the  purpose.     The  party  entering  the  judgment  delivers  to 

the  officer  a  copy  of  the  whole  of  the  pleadings  in  the  action,  other 

than  any  petition  or  summons  ;  such  copy  is  in  print,  except  such 

parts  (if  any)  of  the  pleadings  as  are  by  the  rules  permitted  to  be 

written :  provided  that  no  copy  need  be  delivered  of  any  pleading, 

a  copy  of  which  has  been   delivered  on   entering   any  previous 

judgment  in  such  action. 

Date  of  entry.        r.  2.  Where  any  judgment  is  pronounced  by  the  Court  or  a  judge 

in  Court,  the  entry  of  the  judgment  is  dated  as  of  the  day  on  which 

(/)  29  Car.  2,  c.  3,  s.  15.  (i)  Seem/,  p.  104. 

(g)  i  &,  5  Wm.   &  M.  c.  20  ;  7  &  8  (Jc)  Braithwaite  v.    Watts,  2  C.  &  J. 
Wm.  3,  c.  36.                                             '     318.    See  Sopwood  v.  Waits,  5  B.  &  Ad. 

(A)  Forshall  v.  CoUs,   7  "Vin.  Ab.  54,  1056. 

pi.   61 ;  Zandon  v.   Ferguson,  3   Russ.  {I)  Brandling  v.  Plummer,  8  De  G.  M. 

349  ;   Sickey  v.  Haytcr,  6  T.   E.  384.  &  G.  747  ;  3  Jur.  N.  S.  401  ;  26  L.  J. 

See  inf.  p.  117.  Ch.  326. 
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such  judgment  is  pronounced,  and  the  judgment  takes  effect  from 
that  date. 

r.  3.  In  all  cases  not  within  the  last  preceding  rule,  the  entry  of 
judgment  is  dated  as  of  the  day  on  which  the  requisite  documents 
are  left  with  the  proper  officer  for  the  purpose  of  such  entry,  and 
the  judgment  takes  effect  from  that  date. 

The  Court  had,  at  common  law,  power  to  enter  up  judgment  judgment 
nunc  pro  tunc  to  prevent  an  unjust  prejudice  to  the  suitors  by  """''^™  ""''• 
the  delay  unavoidably  arising  from  the  act  of  the  Court;  and 
such  power  has  been  uniformly  ejcercised,  unless  the  delay  is 
imputable  to  the  laches  of  the  party  applying  (m).  The  17  Car.  2, 
c.  8,  s.  1,  binds  the  lands  of  the  defendant  in  the  hands  of  his 
heir,  where  he  has  died  after  verdict  and  before  judgment,  if 
the  judgment  is  entered  up  within  two  terms  after  verdict ;  and 
judgment  may  still  be  signed  within  the  same  time  (n) ;  and,  in 
the  like  case,  such  entry  entitles  the  judgment  creditor  to  the  same 
priority  of  payment  against  the  executors  or  administrators,  as  if 
entered  up  in  the  debtor's  lifetime  (o).  But  the  common  law  power 
of  the  Court  to  enter  a  judgment  nunc  pro  tunc  is  not  restricted  by 
this  statute,  nor  is  it  material  whether  the  party  dies  before,  or  after, 
the  first  day  of  term  ensuing  the  verdict  (p). 

In  entering  up  judgment  on  a  warrant  of  attorney  more  than  a  Judgment  on 
year  old,  it  is  not  necessary  to  prove  to  the  Court  that  the  de-  attorney, 
fendant  is  alive,  if  he  has  agreed  to  dispense  with  the  necessity  of 
so  doing  (q). 

In  Morris  v.  Jones  (»•),  it  was  decided  that  the  debtor  might,  by 
his  agreement,  dispense  with  the  necessity  of  the  plaintiff  reviving 
his  judgment  before  execution,  but  some  doubt  has  been  thrown  on 
this  decision  by  the  case  of  Heath  v.  Brindley  (s). 

(3.)  Registration  of  judgments  in  counties. 

In  addition  to  the  docket,  which  was  general,  judgments,  in  order 
to  bind  lands  in  particular  counties,  were  required  to  be  registered 
therein. 

(m)  12  A.  &  E.   175  ;    ct  vide  Blewdt  (o)  AVms.  Ex.  900,  ed.  8.     4  &  5  Wm. 

V.    Tregonning,    4   ih.    1002  ;    Miles  v.  &  M.  s.  20  ;  mp.  p.  96. 
Williams,  9  Q.  B.  47  ;  Bates  v.  Zock-  {p)  Sva7is  v.  llees,   12  A.  &  E.  167. 

wood,  1  T.  E.  637.    See  Archb.  by  Prent.  Vide  Miles  v.  WilliaTns,  sup. 
930,    1248,   9   od.    13,    and  cases  there  (q)  Tripp  v.  Stanley,  17  L.  J.  Q.  B. 

cited.  19. 

(«)  Saimders  v.  McGoieran,  12  M.&  W.  (r)  2  B.  &  Cr.  242. 

221  ;  13  L.  J.  Exc.  12.  {s)  2  A.  &  E.  368. 
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Eegistry  in 
counties. 


By  the  several  Eegistry  Acts  («),  it  is  provided  that  no  judgment, 
statute,  or  recognizance  (other  than  such  as  shall  be  entered  into 
in  the  name  and  upon  the  proper  account  of  his  majesty),  shall 
affect  or  bind  any  manors,  lands,  tenements,  or  hereditaments  in 
the  counties  of  Middlesex  and  York,  unless  a  memorandum  of  such 
judgment,  statute,  or  recognizance  shall  be  entered  at  the  register 
office,  in  manner  therein  directed.  In  Middlesex,  judgments,  &c., 
bind  from  the  time  they  are  memorialized.  In  the  North  Eiding 
of  York,  any  judgment  registered  within  tv?enty  days,  and  in  the 
East  and  West  Eidings,  and  in  Kingston-upon-HuU,  within 
thirty  days,  after  the  day  of  acknowledgment,  is  available  in  like 
manner,  as  if  registered  on  the  day  it  was  acknowledged  (m). 


Begistration 
in  Common 
Pleas. 


In  name  of 
defendant. 


(4.)  Registration  of  judgments  under  1  S  2  Vict.  c.  110. 

By  the  19th  sect,  of  1  &  2  Vict.  c.  110,  it  is  provided  that  no 
judgment,  decree,  rule,  or  order,  as  in  the  act  mentioned,  shall, 
by  virtue  of  the  act,  affect  any  lands,  tenements,  or  hereditaments, 
as  to  purchasers,,  mortgagees,  or  creditors,  unless  and  until  a 
memorandum  of  or  minute  containing  the  name  and  the  usual  or 
last  known  place  of  abode,  and  the  title,  trade,  or  profession  of  the 
person  whose  estate  is  intended  to  be  affected  thereby,  and  the 
Court  and  the  title  of  the  cause  or  matter  in  which  such  judgment, 
decree,  order,  or  rule  shall  have  been  obtained  or  made,  and  the 
date  of  such  judgment,  decree,  order,  or  rule,  and  the  account  of 
the  debts,  damages,  costs,  or  monies  thereby  recovered  or  ordered 
to  be  paid,  shall  be  left  with  the  senior  Master  of  the  Court  of 
Common  Pleas  at  "Westminster,  who  shall  forthwith  enter  the  same 
particulars  in  a  book  in  alphabetical  order,  by  the  name  of  the 
person  whose  estate  is  intended  to  be  affected  by  such  judgrtient, 
decree,  order,  or  rule,  and  such  officer  shall  be  entitled  for  any 
such  entry  to  the  sum  of  5s. ;  and  all  persons  shall  be  at  liberty  to 
search  the  same  book  on  payment  of  the  sum  of  Is. 

By  2  &  3  Vict.  c.  11,  s.  3,  the  entry  by  the  senior  master  of 
the  memorandum  or  minute  is  also  to  contain  the  year  and  day 
of  the  month,  on  which  the  memorandum  or  minute  was  left  with 
him. 


{«)  5  &  6  Anne,  c.   18,   s.   4,   West  2,  c.  6,  sa.  18,  19,  North  Eiding.     See 

Eiding  of  York  ;  6  Anne,  c.  35,  s.  19,  Irish,  Act,  6  Anne,  c.  2  ;  2  &  3  Wm.  4, 

West  Eiding  and  Kingston-npon-HuU  ;  o.  87  ;  27  &  28  Viot.  c.  76. 
7  Anne,  o.  20,  s,  18,  Middlesex ;  8  Geo.  (m)  Sug.  V.  &  P.  677,  ed.  11. 
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If  the  registry  is  in  the  right  name,  it  is  immaterial  that  there  is 
a  misnomer  in  the  judgment  (x). 

Until  registration,  there  was  no  lien,  and  there  was  no  relation 
back  to  the  entry  of  judgment ;  and,  in  the  interval  before  registra- 
tion, the  lands  might  have  been  sold,  freed  from  the  judgment  (2/). 

The  Court  of  Chancery  had  no  jurisdiction  to  order  the  Master  Memorandum 
of  the  Common  Pleas  to  vacate  a  memorandum  of  an  order  of  the  tion"^^*^*' 
Court  of  Chancery  entered  up  under  this  section  (z). 

Application  was  made  under  this  section  to  compel  the  senior  ,..  memberof 
Master  of  the  Common  Pleas  to  receive  a  memorandum  for  regis-  ™™P*"y- 
tration  against  a  member  of  a  banking  copartnership,  upon  a 
judgment  obtained  against  the  public  officer  under  the  7  Geo.  4, 
c.  46.  But  the  Court  refused  to  make  any  order  on  the  subject, 
which,  they  said,  might  afterwards  come  before  them  in  a  more 
serious  form.  It  appears  that  the  Master  afterwards  agreed  to 
receive  the  memorandum  (a) ;  and  as  the  judgment  against  the 
public  officer  operates  against  the  effects  of  every  member  under 
the  12th  section  of  7  Geo.  4,  c.  46,  as  if  recovered  against  the 
copartnership,  the  judgment  against  the  public  officer  appears 
sufficient. 

In  case  of  refusal  to  register  a  judgment,  the  proper  remedy 
would  be  by  mandamus  (6). 

The  1  &  2  Vict.  c.  110  and  the  subsequent  statutes  contain  no  Eegistiy 
exception  of  the  registry  counties,  and,  therefore,  to  affect  lands  commb^ '" 
situate  there,  both  kinds  of  registration  are  necessary  (c).     Judg-  ^'ea*  ani^ 
ments  upon  lands  in  the  registry  counties  bound,  when  registered 
in  the  Common  Pleas,  from  the  time  of  registration  under  the 
Kegister  Acts  (d). 

(5.)  Re-registration  of  judgments. 
By  2  &  3  Vict.  c.  11,  s.  4,  the  registration  of  judgments,  de- 
crees, orders,  and  rules,  under  1   &  2  Vict.  c.  110,  is  made  null 
and  void  as  against  purchasers,  mortgagees,  and  creditors  after  the 
expiration  of-five  years  from  the  date  of  the  entry  thereof,  unless  a 

{x)  Beavan  v.  The  Countess  of  Oxford,  (c)  Bciiham  v.  Keanc,  3  De  G.  F.   & 

3  Sm.  &  G.  11  ;  1  Jur.  N.  S.  154.  Jo.   318  ;  8  Jur.   N.  S.  604  ;  affirming 

(y)  Eargrave  v.  B.    23    Beav.    484 ;  1   Jo.   &  H.   685 ;    Johnson   t.   ffolds- 

Lee  V.    Gfreen,   6  De  G.  M.   &  6.  155  ;  worti-     1   Sim.    N.    S.    106;    Ex  parte 

2  Jur.  N.  S.  170.  Allcard,  Font.  Bky.  Cas.  217. 

(z)   Wells  T.  Gibbs,  3  Beav.  399.  (rf)  /*•     and    Westbrooke    v,   Blythe, 

(a)  Ex  parte  Ness,  5  C.  B.  155.  3  El.  &  Bl.  737  ;  1  Jur.  N.  S.  84. 

(6)  lb. 

H   2 

Digitized  by  Microsoft© 


100  DOCKETING  AND   EEGISTEATION  OF  JUDGMENTS.        Chap.  11. 

Ee-registra-  fresh  memorandum  is  again  left  with  the  senior  Master  of  the 
Common  Pleas  within  five  years  prior  to  the  execution  of  the  con- 
veyance, settlement,  mortgage,  lease,  or  other  deed  or  instrument 
vesting  or  transferring  the  legal  or  equitable  estate  or  interest  in  or 
to  such  purchaser  or  mortgagee,  or,  as  to  creditors,  within  five  years 
before  the  right  of  such  creditors  accrued. 

By  this  enactment,  the  existence  of  the  judgment  after  the  five 
years  is  not  affected;  it  may  be  subsequently  registered,  and  a 
new  period  of  five  years  will  commence.  The  five  years  have 
reference  to  the  date  of  the  execution  of  the  particular  conveyance, 
settlement,  mortgage,  or  lease,  or  other  instrument,  from  which  a 
backward  search  must  be  made  for  five  years. 
Effect  o£  If  the  judgment  is  not  re-registered  before  the  expiration  of  the 

five  years.  five  years,  and  an  interval  elapses  before  re-registration,  the  effect 
is  this :  the  previous  purchasers,  mortgagees,  and  creditors  are 
bound  by  the  judgment,  just  as  they  were  before,  although  no 
re-registration  ever  takes  place  :  the  judgment  is  only  void  against 
subsequent  purchasers,  mortgagees,  and  creditors  in  the  interval  (e); 
but  the  lapse  of  .five  years  from  the  previous  registration  does  not 
render  the  registration  ineffectual  against  subsequent  purchasers, 
mortgagees,  and  creditors  (/). 

The  "  creditors  "  referred  to  in  this  section  are  creditors  who  have 
some  interest  in  the  lands,  as  by  virtue  of  a  decree  directing  sale 
thereof  (gf).  Creditors  of  a  deceased  debtor  have  no  such  interest 
against  his  leasehold  (h),  nor  under  a  creditor's  decree,  unless 
the. specific  leaseholds  are  directed  to  be  sold  (i). 

The  distinction  rests  upon  the  difi'erent  terms  "creditors  whose 
rights  have  accrued  "  in  the  English  Act,  and  creditors  who  have 
"become  such  "  in  the  Irish  Act. 

This  Act  does  not  apply  to  lords  taking  by  escheat,  or  persons 
deriving  title  otherwise  than  through  the  judgment  debtor  (?'). 

The  provisions  as  to  re-registration  are  operative  for  the  benefit 

(e)  Shaw  v.   Neale,   i  L.  R.   H.   L.  see  18  &  19  Vict.  o.  15  s.  6. 
486  ;  Beavan  v.  Earl  of  Oxford,  6  De  G.  (g)  Simpson  v.  MorUy    2  K     &    J 

M.  &  G.  505 ;  1  Jm-.  N.  S.  1121  ;  Eick-  71  ;  1  Jur.  N.   S.  1158  ;  distinguUhing 

son  V.  OoUis,  1  Jo.  &  Lat.  94 ;  Freer  v.  re  Pen-in,   2  Dr.  &  W.   147  under  the 

Hesse,  4  De  G.  M.  &  G.  502  ;  17  Jur.  Irish  Act ;  3  &  4  Vict.  c.  105^  s.  22  ;  and 

177  ;    Shaw  v.    NeaU,   6  H.    L.    581  ;  see  exp.  Boyle,  3  De  G.  M.  &  G.  529. 
reversing  20  Beav.  157  ;  1  Jur.  N.  S.  156  ;  (h)  lb. 

Simpson  v.  Morley,  2  K.  &  J.  71  ;  1  Jur.  (i)  Ih. 

N-  ^-  ^^^^-  (i)  Benham  v.  Keame,  1  Jo.  &  H.  708. 

(/)  Beavan  v.  Earl  of  Oxford,   sup. 
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of  all  persons  deriving  title,  mediately  or  immediately,  from  the 
judgment  debtor,  and  not  merely  for  that  of  immediate  purchasers, 
mortgagees,  and  creditors  of  the  debtor  himself  (/c). 

In  order  to  remove  doubts,  re-registration  is  declared  by  18  &  19  18  &  19  Vict. 
Vict.  c.  15  {I),  to  be  sufficient  to  bind  purchasers,  mortgagees,  and 
creditors,  if  done  within  the  five  years  before  the  execution  of  the 
conveyance,  mortgage,  &c.,  vesting  or  transferring  the  legal  or 
equitable  right,  title,  estate,  or  interest  in  or  to  any  purchaser  or 
mortgagee  for  valuable  consideration,  or  within  five  years  before  the 
accruer  of  the  creditor's  right ;'  though  more  than  five  years  should 
have  elapsed  since  the  last  previous  registration  before  the  re- 
registration,  and  so  toties  quoties  upon  every  re-registry. 

The  provisions  contained  in  the  4th  section  of  2  &  3  Vict.  c.  11,  Palatinate 
for  the  re-registration  of  judgments  did  not  refer  to  judgments  in  the 
Palatine  Courts  of  Lancaster  and  Durham ;  and  it  seems  that,  if  a 
judgment  was  registered  in  the  Palatine  Courts,  under  1  &  2  Vict. 
c.  110,  it  had  its  full  elfect  under  that  Act  as  against  purchasers 
and  mortgagees  without  notice.  The  benefit,  which  the  5th  section 
of  2  &  3  Vict.  c.  11  'gave  to  purchasers,  &c.,  without  notice,  was 
limited  to  such  judgments  as  were  required  to  be  registered  with 
the  senior  Master  of  the  Common  Pleas ;  but  this  omission  was 
supplied  by  18  &  19  Vict.  c.  15  (hi). 

The  act  for  the  protection  of  purchasers  against  judgments  ob-  Ireland, 
tained  in  Ireland  only  requires  that  a  fresh  memorandum  of  such 
judgments  shall  be  left  with  the  proper  officer  every  twenty  years 
for  the  purpose  of  preserving  the  creditor's  rights  and  remedies  as 
against  purchasers,  mortgagees,  and  other  creditors  (n). 


(6.)   Closing  of  dockets. 

By  sect.  1  &  2  of  2  &  3  Vict.  c.  11,  the  dockets  under  4  &  5  2  &  3  Vict. 
Wm.  &  M.  c.  20,  were  finally  closed  ;  but  without  prejudice  to  the 
operation  of  any  judgment  then  docketed  and  entered  under  that 
act,  except  as  after  provided.  It  is  then  provided  that  no  judg- 
ment then  already  docketed  and  entered  under  the  Act  of  Wm. 
and  M.,  shall,  after  the  1st  of  August,  1841,  afiect  any  lands, 
tenements,    or    hereditaments,    as    to    purchasers,    mortgagees, 

(k)  Benhamy.  Keene,  1  Jo.  &  H.  685  ;  Vict.  c.  38,  s.  2. 

affirmed  3  De  G.  F.  &  Jo.  318.  (n)  See  7  &  8  Vict.  c.  90,  ss.  6,  7,  but 

{[)  Sect.  6.  see  13  &  14  Vict.  c.  29,  s.  4. 
(to)  See  sect.  3,  and  see  now  23  &  24 
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Closing  of  or  creditors,  unless  and  until  such  naemorandum  thereof  as  pre- 
scribed by  1  &  2  Vict.  c.  110,  be  left  with  the  senior  Master  of  the 
Court  of  Common  Pleas,  who  is  duly  to  enter  the  same. 

And  it  is  further  provided,  that  nothing  in  either  of  the  said  Acts 
contained  shall  extend  to  revive  or  restore  any  judgment  which 
shall  be  extinguished  or  barred,  nor  shall  the  same  extend  to  affect 
or  prejudice  any  judgment  as  between  the  parties  thereto,  or  their 
representatives,  or  those  deriving  title  as  volunteers  under  them  (o). 

(7.)  Registration  under  act  of  1860. 

The  writ  of  execution  is  required  {p)  to  be  registered  in  the 
Common  Pleas  in  the  name  of  the  judgment  creditor  (see  p.  68, 
swp.). 

(8.)  Registration  under  act  of  1864. 

By  27  &  28  Vict.  c.  112,  s.  3,  the  writ  is  required  to  be  regis- 
tered in  manner  prescribed  by  23  &  24  Vict.  c.  38,  but  in  the 
debtor's  name  (q). 

This  section  provides  that  no  prior  or  other  registration  of  the 
judgment  shall  be  necessary,  i.e.,  for  the  purpose  of  affecting  the 
lands  of  the  debtor ;  but  such  registration  and  re-registration  every 
five  years  are  required  for  the  purpose  of  securing  precedence  in 
the  administration  of  assets  (r). 

(9.)  Registration  of  County  Court  judgments. 

By  15  &  16  Vict.  c.  54,  s.  18,  a  registry  of  County  Court 
judgments  is  established. 

(10.)  Judgments  Extension  Act,  1868. 

31  &  32  Vict.        By  31  &  82  Vict.  c.  54,  where  judgment  has  been  obtained  in 
c.  54.  ,   ■ 

the  Courts  at  Westminster,  a  certificate  thereof  registered  in  Ireland, 

and  vice  versd,  shall  have  the  effect  of  a  judgment  of  the  Court  in 

which  it  is  so  registered  (s). 

Where  judgment  has  been  obtained  in  the  Courts  at  West- 
minster or  at  Dublin,  a  certificate  thereof  registered  in  Scotland 
shall  have  the  effect  of  a  decreet  of  the  Court  of  Session  (t). 

Where  decreet  has  been  obtained  in  the  Court  of  Session,  a 

(o)  Sect.  6.  (r)  See  inf.  p.  118. 

(p)  23  &  24  Viot.  0.  38,  s.  2.  («)  Sect.  1. 

(2)  See  p.  69,  sup.  {t)  Sect,  2. 
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certificate  of  an  extract  thereof,  registered  in  England  or  Ireland, 
shall  have  the  efiect  of  a  judgment  of  the  Court  in  which  it  is 
registered  (m). 

The  Courts  named  in  the  act  are  to  have  control  over  registered 
judgments  or  decreets,  in  so  far  as  relates  to  execution  {x). 

Costs  are  not  to  be  allowed  in  actions  on  judgments  within  the 
act,  unless  by  order  of  Court  (j/). 

But  the  act  is  not  to  apply  to  any  decreet  pronounced  in  absence 
in  an  action  proceeding  on  an  arrestment  used  to  found  jurisdiction 
in  Scotland  (z) . 

We  may  add,  that  except  as  against  purchasers,  mortgagees,  or  When  judg- 

.  »       ,  /.  •     n  T  ment  creditor 

creditors,  it  seems  perfectly  competent  for  a  judgment  creditor  to  can  ijrooeed 
proceed  under  the  old  statute  of  Edw.  3,  without  docketing  or  regis-  "(^tntg^of 
tration,  and  even  so  to  proceed  as  against  creditors  of  the  judgment  Westminster, 
debtor,  at  least  while  such  debtor  is  living ;  although  in  case  of 
proceeding  under  1  &  2  Vict,  c.  110,  registration  of  the  judgment 
is  required  as  against  such  creditors  (a). 

(u)  31  &  32  Vict.  c.  64,  sect.  3.  (2)  lb.  sect.  8. 

\x)  lb.  sect.  i.  (a)  Sect.  19. 

iy)  lb.  sect.  6. 
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CHAPTER  XII. 


Before  Statute 
of  Frauds. 


Under  the 
Statute  of 
Frauds. 


NOTICE    OF   JUDGMENTS   AND    PRIORITY   UNDER   THE   REGISTRY   ACTS. 
Sect. 

1.  Notice  of  judgments  before  1  c6  2  Vict.  c.  110  . 

2.  Notice  of  judgments  under  1  d  2  Vict.  c.  110,  and 

2  (fe  8  Vict.  c.  11  

3.  Notice  of  unregistered  judgment  not  liow  binding 

4.  Priority  of  judgments  inter  se 

5.  Priority  of  judgments  and  deeds      .... 

6.  Priority  of  deeds  inter  se  .         .         .         .         .     . 

7.  Difference  between  the  English  and  Irish  registry  acts 

8.  Registration  is  not  notice  .         .         .         .         .     . 

9.  Search  not  absolutely  necessary       .... 

10.  Decrees  and  orders 

11.  Indian  Registry  Acts 

12.  Swnma/ry  of  the  law  of  judgments       .         .         .     . 

(1.)  Notice  of  judgments  before  1  cfe  2  Vict.  c.  110. 
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Bepobe  the  Statute  of  Frauds,  a  purchaser  or  mortgagee,  with 
notice  of  a  judgment  or  other  incumbrance,  was  bound  by  it  in  the 
same  manner  as  the  vendor  or  mortgagee  was  [a). 

The  same  law  prevailed  under  the  Statute  of  Frauds  (&),  by 
which  estates,  of  which  a  trustee  for  the  debtor  was  seised  at  the 
time  of  execution,  were  made  subject  to  execution ;  although  dif- 
ference of  opinion  once  prevailed  on  this  point  (c).  It  would  seem 
clear,  that  at  law  the  lands  were  not  liable  (d),  but  it  was  urged 
that  they  were  liable  in  equity,  if  the  purchaser,  &c.,  had  notice. 
The  precise  point  afterwards  occurred,  and  it  was  (e)  decided  that  a 
purchaser  from  the  trustee,  between  the  entry  of  the  judgment  and 


(ffl)  Anon.  2  Ventr.  361,  note ;  2 
Sug.  V.  &  P.  665,  ed.  11. 

(6)  29  Car.  2,  c.  3,  s.  10  ;  slip.  p.  51. 

(c)  Pow.  Mtg.  508,  ed.  4  ;  and  Sug.  V. 
&P.  656,  ed.  11. 


(d)  Hunt  V.  Coles,  Com.  226  ;  et  vide 
Com.  Dig.  tit.  Execution  (C.  14),  and 
2  Saund.  11. 

(e)  Sug.  V.  &  P.  656,  ed.  11  ;  Siggins 
V.  The  York  Building  Co.,  2  Atk.  107. 
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the  execution  with  notice  of  the  judgment,  was  bound  by  it  in 
equity  (/). 

Notwithstanding  the  enactments  requiring  docketing  and  regis-  Notice 
tration,  their  particular  object  being  to  secure  subsequent  purchasers  registration, 
and  mortgagees  against  secret  incumbrances,  a  purchaser  or  mort- 
gagee with  notice  of  any  undocketed  or  unregistered  judgment,  was 
bound  by  it,  in  equity,  as  completely  as  if  the  judgment  had  been 
docketed  or  registered  within  the  period  prescribed  by  the  particular 
acts.  This  was  the  case  with  regard  to  judgments,  not  docketed  in 
pursuance  of  the  Statute  of  Frauds  (g),  and  generally  under  the 
registry  acts  (h). 

(2.)  Notice  of  judgments  under  1  d:  2  Vict.  c.  110, 
and  2  <f  3  Viet.  c.  11. 

By  the  13th  section  of  1  &  2  Vict.  c.  110,  it  is  provided  that  l  &  2  Vict. 
nothing  therein  contained  shall  be  deemed  to  affect  any  doctrine  of  "'      >  ^-     • 
Courts   of  Equity,  whereby  protection  is  given  to  purchasers  for 
valuable  consideration  without  notice.      But  as  this  left  a  bond 
fide   purchaser  without  notice  in   many  cases   still   liable  more 
extensively  to  judgment  creditors  than  he  was  before  the  statute  {i), 
it  was  by  the  5th  section  of  2  &  3  Vict.  c.  11,  enacted  that  as  2&3Vict. 
against   purchasers  and  mortgagees  without  notice  of  any  such  "'     ' 
judgment,  decrees,  or  orders,  rules  or  orders,  as  in  the  act  mentioned, 
none  of  such  judgments,  decrees,  or  orders,  rules  or  orders,  shall 
bind  or  affect  any  lands,  tenements,  or  hereditaments,  or  any  interest 
therein,  further  or  otherwise,  or  more  extensively  in  any  respect, 
although  duly  registered,  than  a  judgment  of  one  of  the  superior 
Courts  would  have  bound  such  purchasers  or  mortgagees,  before 
1  &  2  Vict.  c.  110,  where  it  had  been  duly  docketed  according  to 
the  law  then  in  force  {k). 

Thus,  as  against  purchasers  or  mortgagees,  without  notice  of 
subsisting  judgments,  1  &  2  Vict.  c.  110,  was  rendered  a  dead 
letter;  so  that,  as  respects  such  purchasers  and  mortgagees,  the  old 
rule  was  restored  {]). 

(/)  Tunstall  v.  Trappes,  3  Sim.  286.  was  not  a  case  of  notice. 

(gr)  29  Car.  2,   c.  3,  s.  14  ;  Davis  v.  (h)  Le  Neve  v.  Le  N.  3  Atk.  646,  and 

Strathmore,    16  Ves.   419  ;    Thomas  v.  inf.  p.  109. 
Pledwell,  7  Vin.  Abr.  53  (overruUng  For-  (i)  Sug.  V.  &  P.  533,  ed.  14. 

shallv.  Goles,ib.  64, pi. 61);  Cockbumey.  {k)  See  Irish  Act,  7  &  8  Vict.  c.  90,  s. 

Wright,  6  Ir.  Eq.  R.  1 ;  Leahy  v.  Dancer,  8,  which  contains  a  similar  provision. 
1  Moll.  313  ;  Brandling  v.  Pl-ummer,  8  (I)  Sug.  V.  &  P.  533,  ed.  14  ;  Dart  and 

De  G.  M.  &  G.  747,  754;  3  Jur.  N.  S.  401,  Barb.  456,  ed.  5. 
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2&3Vact.  The    effect   of  the  5th  section  of  2  &  3  Vict.  c.  11,  was  to 

c   11 

substitute  registration  under  1  &  2  Vict.  c.  110,  for  the  old 
docket  (m) ;  so  that  an  old  judgment  not  docketed,  but  registered 
under  1  &  2  Vict.  c.  110,  is  prior  to  a  subsequent  mortgage  of 
the  equity  of  redemption,  though  without  notice  (ii).  Under  this 
5th  section,  a  registration  of  an  old  judgment  not  docketed  previous 
to  2  &  3  Vict.  c.  11,  s.  5,  is  valid,  although  the  judgment  creditor 
is  dead  (o). 

In  a  case  where  an  annuitant  having  the  security  of  an  old 
docketed  judgment,  but  not  having  received  payment  for  nineteen 
years,  filed  his  bill  against  certain  incumbrancers  who  had  obtained 
a  decree  for  settling  their  priorities  in  a  suit  to  which  he  was  not  a 
party,  the  Master  of  the  Kolls  aided  him  in  bringing  an  ejectment  by 
the  removal  of  outstanding  terms  (p).  In  this  case,  the  subsequent 
incumbrancer  had  constructive  notice  of  the  judgment,  but  the 
bill  was  filed  before  2  &  3  Vict.  c.  11,  received  the  royal  assent,  so 
that  the  effect  of  the  notice  against  that,  and  the  earlier  act,  did  not 
arise. 


3  &  4  Vict. 
0.  82. 


(3.)  Notice  of  unregistered  judgment  not  now  binding. 

Notwithstanding  the'provision  of  the  acts  of  1  &  2  Vict.  c.  110, 
s.  13,  and  2  &  3  Vict.  c.  11,  s.  5,  a  purchaser  was  upon  principle, 
equally'as'  before,  bound  by  notice  of  a  judgment  not  duly  registered. 
But  by  3  &  4  Vict.  e.  82,  a  mortgagee  with  notice  of  an  unregistered 
judgment  is  protected  from  the  additional  remedies  of  the  judgment 
creditor  under  1  &  2  Vict.  c.  110  ;  and,  since  the  old  dockets  are 
closed,  he  is  equally  safe  from  any  remedy  which,  under  the  old  law, 
depended  upon  docketing. 

Under  these  acts,  it  was  held  that  an  outstanding  docketed 
judgment,  not  registered  under  1  &  2  Vict.  c.  110,  is  not  an 
objection  to  a  title  {q).  The  same  would  seem  to  apply  to  a  judgment 
not  re-registered  at  the  end  of  the  five  years ;  for  the  subsequent  mort- 
gagee or  purchaser,  though  aware  of  its  previous  registration, 
might  presume  that  it  had  been  satisfied  (r). 

It  was,  however,  still  thought  doubtful,  whether  a  mortgagee  was 

(m)  Doswell  v.  Reece,  11  Jur.  N.  S.  (q)  Bedford  v.  Forbes,  1  C.  &  K.  33. 

764,  V.  C.  Wood.  (r)  Beere  v.  Head,  3  Jo.  &  Lat.  340  ; 

(«)  lb.  Knox  V.  Kdly,,  1  Dr.  &  Wal.  542  ;  Hick- 

(6)  lb.;  see  Balfour  v.  Watt,  8  Mo.  son  v.  Collis,  1  Jo.   &   Lat.   94  ;   Exp. 

P.  0.  C.  190.  Belfast   Harbour  Oommissioncrs,   5   Ii". 

{p)  Smith  V.   Earl  of  Effinglham,   7  Jur.  35;5«m/ia)/i  v.  .ffraw,  1  Jo.  &  H.  685, 

Beav.  357.  affirmed  3  De  G.  F,  &  J.  318. 
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bound   by  notice    of  a  judgment,  which   was   neither   docketed, 
registered,  or  re-registered  (s). 

The  doubt  (if  any  existed)  was  put  an  end  to  by  18  &  19  Vict.  Doubt  re- 
c.  15,  ss.  4  &  5,  which  enacts  that  no  notice  of  a  judgment  not  18  &  19  Vict. 
registered  or  not  re-registered  in  the  Common  Pleas,  shall  affect 
purchasers,  mortgagees,  or  creditors. 

And  generally  a  purchaser  or  mortgagee  is  not  now  affected  by 
notice  of  any  judgment  not  registered  or  not  re-registered  in  the 
Common  Pleas  (t) ;  and  he  may  always  be  satisfied  with  a  five 
years'  search  (m). 

(4.)  Priority  of  judgments  inter  se. 

Where  the  judgment  was  intended  to  affect  land  in  a  register 
county,  it  had  to  be  entered  in  the  local  register,  and  the  priorities 
of  several  judgments  inter  se  depended  upon  the  order  of  their 
registration  there  (x). 

The  priority  of  charge  of  judgments  depended  on  the  order  of 
registration  in  the  local  registry,  and  not  on  the  order  of  registration 
in  the  Common  Pleas  (y).  A  judgment,  registered  under  the 
registry  counties  Acts,  takes  priority  over  an  earlier  judgment  not 
registered  in  the  county,  although  duly  registered  in  the  Common 
Pleas,  notwithstanding  notice  (z).  Secus,  it  would  seem,  if  the 
latter,  although  in  form  a  judgment,  was  really  a  matter  of  con- 
tract (a) ;  the  reason  is  that,  a  judgment  being  in  invititm,  nothing 
passed  either  by  way  of  contract  or  by  virtue  of  the  Judgment  Act, 
until  the  judgment  was  registered  in  Middlesex  (b).  And  a  judgment 
creditor,  though  registered  in  a  registry  county,  if  not  also  registered 
in  the  Common  Pleas,  is  postponed  to  a  subsequent  judgment  which 
is  registered  in  both  (c). 

Under  27  &  28  Vict.  c.  112,  the  priority  of  judgment  creditors  27  &28  Vict. 
inter  se  is   regulated  according   to   the  times  when   the  several 

(s)  Jortin  v.  SoidJi- Eastern  R.  Co.,  6  v.  Keane,  sup.     Neve  v.  Flood,  33  Beav. 

De  G.  M.  &  G.  275  ;  B,-"re  v.  Head,  sup.  666 ;  10  Jur.  N.  S.  607 ;  84  L.  J.  Ch.  89. 

Be  Huthwaite  2  Ir.  CU.  R.  54  ;  Dart  &  [y)  Neve  v.  Flood,  sup. 

Barb.  488,  ed.  5.  [z)  Bemham,  v.   Eeaiie,  sup.  ;  Neve  v. 

(«)  Shaw  V.  Neale,  6  H.  L.  614.  Flood,  sup. 

(u)  Senltam  v.  Keane,  sup.  (a)  Doe  v.  Carter,  8  T.  R.  300  ;  Ben- 

{x)  Prid.  on  J.  45,  ed.  4.    See  Johnson  ham  v.  Keane,  1  Jo.  &  H.  685,   702  ; 

V.  Holdsworth,  1  Sim.  N.  R.  106  ;  15  Jur.  Croft  v.  Lamley,  6  H.  L.  672  ;  but  see 

31  ;   Wcstbrooke  v.  Blythe,  3  El.  &  B.  Fish.  Mtg.  671,  ed.  3. 

737  ;  1  Jur.  N.  S.  So ;  Hagltcs  v.  Lumley,  (b)  Per  V.  C.  Wood,  1  Jo.  &  H.  702. 

4  El.  &  B.  274;  1  Jur.  N.  S.  422;  Bciiham  (c)  Nnv  v.  Flood,  sup. 
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writs  are  placed  in  the  sheriff's  hands  (d),  and  the  registry  of  a 
judgment  in  the  county  registry  will  not  be  effectual,  until  execution 
issued  and  return  by  the  sheriff,  and  registration  (e).  The  decisions 
which  require  registration  in  the  Common  Pleas,  as  well  as  in  the 
county  registry,  are  applicable  to  this  act. 

(5.)  Priority  of  judgments  and  deeds. 

Under  the  old  law,  a  mortgage  duly  registered  in  Middlesex  was 
not  bound  ^by  a  prior  judgment  not  registered  there  without  actual 
notice  (/);  but  he  was  bound  if  he  had  notice  of  it  (^).  This  equity 
is  merely  a  personal  equity  Qi). 

A  mortgage  registered  in  the  county  prevails  over  an  earlier 
judgment  not  registered  there,  although  registered  in  the  Common 
Pleas  (i).  It  is  apprehended  that,  if  a  judgment  and  execution 
thereon  have  not  been  duly  registered  in  the  Common  Pleas  so  as 
to  be  a  charge  on  the  land,  no  notice  thereof  will  have  any  effect, 
even  in  regard  to  lands  in  a  registry  county ;  but  if  such  registry  in 
the  Common  Pleas  has  been  completed,  although  there  has  been 
no  registry  of  the  judgment  in  the  county  registry,  a  subsequent 
mortgagee  or  purchaser  with  notice  of  such  judgment  would  be 
postponed  to  the  judgment  as  before,  although  the  mortgage  or 
purchase  deed  were  duly  registered  in  the  county  registry. 
2  &  3  Vict  Under  2  &  3  Vict.  c.  11,   s.  5  {k),  an   old  undocketed  judg- 

•=•  11-  ment,  if  duly  registered  under  1  &  2  Vict.  c.  110,  became  valid 

against  purchasers  or  mortgagees  without  notice  to  the  extent 
which  a  judgment  duly  docketed  under  the  old  law,  would  have 
been  against  them  (t).  A  purchaser  from  the  mortgagee  of  the 
judgment  debtor  taking  with  notice  of  a  judgment  which  had  not 
been  registered  or  re-registered  in  the  Common  Pleas  registry 
within  five  years,  and  having  the  legal  estate,  was  held  not  to  be 
affected  by  such  judgment  (m). 

The  benefit  of  the  English  Eegistry  Acts  was  reserved  to  pur- 
chasers and  mortgagees,  and  did  not  include  judgment  creditors. 

{d)  Quest  v.  Cowbridge  E.  C,  6  Eq.  v.  Woodward,  sup. 

619.  (K)  Exp.  Allcm-d,  1  Fonbl.  Eep.  217  ; 

(e)  Stop.  p.  102.  Johnson  v.  Holdsworth,  sup. 

(/)  Mdbinson  v.  Woodward,  i  De  G.  (t)   Westbrooke  v.  Blythe,  3  El.  &  Bl. 

&  Sm.  562.     See  1  Sa.  on  Us.  275,  ed.  i.  737  ;  1  Jur.  N.  S.  737. 

(gr)  BenJiam  v.  Keane,  1  Jo.  &  H.  685  ;  (k)  Sup.  p.  108. 

affirmed  3  De  G.  F.  &  Jo.  318  ;  Johnson  (1)  Voswell  v.  Seece,  11  Jur.  N.  S.  764, 

V.  Soldsworth,  1  Sim.  N.  S.  108 ;  Tun-  V.  C.  Wood. 

stall  V.  Trappes,  3  Sim.  301 ;  Bvbinson  (m)  BenJiam  v.  Keane,  .nip. 
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Thus  an  unregistered  mortgage  before  1  &  2  Vict.  c.  110,  was 
preferred  to  a  subsequent  judgment  registered  in  the  local 
registry  {n).  But  the  Irish  Act  (o)  included  creditors  by  judgment, 
recognizance,  or  statute  {p). 


(6.)  Priority  of  deeds  inter  se. 

Eegistered  instruments  have  priority  over  unregistered  in- 
struments, though  of  an  earlier  date,  if  the  owner  of  the  registered 
instrument  had  no  notice  of  the  earlier  unregistered  instrument  (q). 

A  registered  mortgage  by  a  settlor  is  preferred  to  a  prior  un- 
registered settlement,  and  an  appointment  under  a  power  therein  ()•). 

A  registered  assignment  does  not  make  effectual  an  unregistered 
lease  (s) ;  but  where  the  lease  is  registered,  and  so  prior  to  an 
earlier  unregistered  settlement,  the  assignment  of  the  lease, 
though  unregistered,  is  also  prior  to  the  settlement  (t). 

No  priority  will  be  gained  by  an  informal  registration  (u). 

The  registration  by  the  mortgagee  protects  the  equitable  title  of 
the  mortgagor,  and  prevents  the  lessee  of  the  former  from  claiming 
a  title  adversely  to  the  latter  {v). 

Subsequent  registered  incumbrancers  are  postponed  to  an  un-  Notice  of 
registered  grant  of  annuities,  of  which  they  had  notice,  notwith-  annuities, 
standing  18  &  19  Vict.  c.  15,  s.  12  (x). 

The  reason  of  this  effect  being  given  to  notice  is,  that  the  policy  'Reason  of 

.     .  jr        i/     rule. 

of  the  registry  acts  was  to  guard  against  prior  secret  conveyances, 
and  that  to  permit  a  person  to  defeat,  by  a  subsequent  registered 
conveyance,  a  prior  unregistered  conveyance  or  judgment,  of  which 
he  had  notice,  would  be  in  effect  to  legalise  fraud  (?/). 

The  cases  are  clear  on  this  point  (z),  and,  indeed,  result  from  the 

(»)  Cathrow  v.  Ede,  1  Sm.  &  G.  423.  [t)   Warlurton  v.  Loveland,  sup. 

(o)  Irish,  6  Anne,  c.  2,  s.  4.  (u)  Jack  y.  Armstrong,  1  Huds.  &  Bro. 

{p)  LatoucJie  v.  Lord  Vunsany,  1  Soh.  727. 

&  Lef.  157.  {i>)  Sail  v.  Lord  Hiversdale,  Beat.  550. 

iq)  Ee   IFigJit's  Mtg.   Trusts,  16  Eq.  [x)  Greaves  v.  Tofield,  14  Ch.  D.  563, 

41,  V.  C.  Malins  ;  Credland  v.  Potter,  18  C.  A.  reversing  M.  E. 

ib.  350,  v.  C.  Bacon  ;  10  Ch.  8  ;  Holland  (y)  2  Dav.  Couv.  763,  ed.  3. 

V.  Hart,  6  Ch.  678  ;   Wyatt  v.  Barwell,  (2)  Lord  Forbes  v.  Deniston,  1  Ve.s.  S. 

19  Ves.  435.  67  ;  4  Bro.  P.  C.  189 ;  Blades  v.  B.   1 

(r)  Scrafton  v.  Quincey,  2  Ves.  S.  413.  Eq.  Ca.  Ah.  358  ;  Hine  v.  Dodd,  2  Atk. 

And  see  IJ'arburlon  v.  Loveland,  6  Bli.  275  ;    Le  Neve   v.    Le   N.  3  ib.    652  ; 

N.  R.  1 ;  2  D.  &  C.  480.  Biishell   v.  B.  I  Sch.  &  Lef.  103  ;  Bid- 

(s)  Honexjcomb  v.    Waldron,    2  Stra.  dulph  v.  St.John,  2  i6.  521  ;  Jolland  v. 

1064;  Jarl-  v.  Armstrong,   1  Huds.   &  Stainhridge,  3  "Ves.  478  ;   Wyatty.  Bar- 

Bro.  727.  «■"?')   19  *•   435 ;  Cheval  v.  Nichols,  1 
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principle  on  which  the  law  of  notice  itself  is  founded.  It  was, 
however,  justly  remarked  {a),  that  in  this  case  the  statute  must 
have  operation  at  law,  so  as  to  vest  the  estate  in  the  subsequent 
purchaser,  hut  subject  to  relief  in  equity ;  which  relief  can  now, 
under  the  Jud.  Act,  be  obtained  in  the  Common  Law  Divisions  (6). 

The  doctrine  extends  to  the  Irish  Acts  (c),  and  to  a  lessor  proceed- 
ing in  ejectment  upder  8  Geo.  1,  c.  2  (Ireland),  with  notice  of  an 
unregistered  mortgage  {d). 

The  notice  must  be  actual,  clear,  and  distinct,  amounting  in  fact 
to  fraud  (e) ;  but  suspicion  of  notice  is  not  sufficient  to  induce  the 
Court  to  break  in  upon  the  statute  (/).  Clear  constructive  notice, 
however,  as  notice  to  the  agent  of  the  purchaser  or  mortgagee  in  the 
same  transaction,  or  to  the  solicitor  of  the  client,  is  for  this  purpose 
regarded  as  actual  notice  to  the  purchaser,  mortgagee,  or  client 
himself  {g).  But  such  constructive  notice  as  a  lis  pendens  is  not 
sufficient  {K),  nor  notice  of  a  tenancy  (i). 

Eegistered  deeds,  conveying  the  legal  estate,  have  priority  over 
prior  registered  equitable  conveyances,  if  the  conveyance  with  the 
legal  estate  was  obtained  without  notice  of  the  prior  equitable 
assurance  {k).  Both  being  registered,  the  legal  esta;te  prevails,  in 
the  absence  of  notice ;  secus  if  the  registered  incumbrancer  had 
notice  at  the  time  of  the  advance  (J) ;  but  notice  after  he  has 
taken  his  security  will  not  affect  him  (m),  although  received  before 
registry  {n). 

Where  there  are  several  incumbrancers  in  a  certain  order  on 
property  in    a  registry  county,  and  the    second  is  prior  to  the 


Stra.  664  (case  of  an  unregistered  an- 
nuity). 

(a)  Sug.  V.  &  P.  984,  ed.  11  ;  Tunatall 
V.  Trappcs,  3  Sim.  301. 

(6)  36  &  37  Vict.  o.  66,  s.  24. 

(c)  Agra  Bank  v.  Barry,  7  L.  R.  H. 
L.  135. 

(d)  Biddulph  v.  St.  John,  2  Soli.  & 
Lef.  521. 

(e)  JoUarid  v.  Stainiridge,  3  Ves.  478 ; 
Wyatt  V.  Ba/rwell,  19  ib.  439  ;  Chad- 
vrick  V.  Tv/mer,  1  Ch.  310,  aflirming  11 
Jur.  N.  S.  333,  M.R.  See2Dav.  Conv. 
764,  ed.  3. 

(/)  Hiiu,  V.  Bodd,  2  Atk.  275. 

{g)  U  Neve  v.  ie  iV.  3  ib.  646,  655  ; 
Tunsiall  v.  Trappes,  3  Sim.  307 ;  Eolland 
V.  Hart,  6  Ch.  678  ;  Marjorihanks  v. 
HovOnden,  Dru.  11,  and  see  Leiichorn  v. 


MeCabe,  2  Ir.  Eij.  342,  and  Wormald  v. 
Maitland,  35  L.  J.  Ch.  69  ;  13  W.  R. 
832 ;  6  N.  R.  218  ;  dissented  from  in 
Agra  Bank  v.  Bwrry,  7  L.  R.  H.  L.  135  ; 
Sug,  V.  &  P.  728,  ed.  14. 

{h)  Wyatt  T.  Barwell,  sup.  Wal- 
lace V.  Donegal,  1  Dr.  &  Wal.  461. 

(i)  Pqpham  v.  Baldwin,  2  Jones,  Ir. 
Exc.  320. 

(k)  Morecock  v.  Dickens,  Amb.  678  ; 
Bussell  Road  purchase  irionies,  12  Eq. 
78,  V.  C.  Malina ;  appealed  from,  but 
compromised,  ib..  86. 

(I)  Benham  v.  Keam,  1  Jo.  &  H.  685  ; 
3  De  G.  F.  &  J.  318  ;  Ford  v.  White,  16 
Beav.  120. 

(m)  Essex  v.  Baugh,  1  Y.  &  C.  C.  C. 
620  ;  Elseij  v.  Lvlyr,i.%  8  Ha.  159. 

(»)  Ib.  and  Fish.  Mtg.  655,  ed.  3. 
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first,  but  postponed'  to  the  third,   the  third  is  to  the^  extent  'of 
the  interest  of  the  second  paid  in  priority  to  the  first  (o),  the  second 
carries  up  the  third,  as  it  was  said  in  a  similar  case  in  Ireland, 
"  upon  its  back"  (p). 
If  in  any  proceeding  under  the  Transfer  of  Land  Act,  1862,  any  ^^^^  Transfer 

Act,  1862. 

question  shall  arise  respecting  the  priority  of  any  charges  or 
incumbrances,  claims  or  interests,  it  shall  be  competent  to  the 
registrar  to  report  the  same  to  a  Judge  of  the  Court  of  Chancery, 
who  shall  have  power  to  summon  all  parties  entitled  to  attend  him, 
either  in  Court  or  at  Chambers,  and  to  decide  all  questions  touching 
priority,  and  relativie  to  the  rights  of  parties,  as  fully  as  if  they  were 
parties  to  a  suit  instituted  for  the  purpose  (q). 

Subject  to  any  entry  to  the  contrary  on  the  register,  registered  Land  Transfer 

aCIij   Lot  0. 

charges  on  the  same  land  shall,  as  between  themselves,  rank 
according  to  the  order  in  which  they  are  entered  on  the  register, 
aad  not  according  to  the  order  in  which  they  are  created  (r). 


(7.)  Difference  between  the  English  and  Irish  Registry  Acts. 

It  may  be  proper  in  this  place  to  make  a  few  observations,  tending 
more  particularly  to  distinguish  between  the  operation  of  the  Eegistry 
Acts  of  England  and  Ireland ;  and  with  that  view  it  may  be  first 
remarked,  that  the  two  sets  of  acts  agree  in  the  following  respects, 
viz.,  that  registry  itself  is  not  notice  (s) ;  that  deeds  take  efiect  inter 
partes  and  their  representatives,  although  not  registered ;  for  the 
Registry  Acts  do  not  make  registration  imperative,  but  leave  it  at 
the  option  of  the  parties;  and  that  notice  of  a  prior  unregis- 
tered deed  will  prevent  the  priority  of  a  subsequent  registered 
deed  (t). 

But  as  between  two  registered  deeds   for  good  consideration  In  England, 
without   notice,   this   difference  exists,   viz.,  that  in  England  a 
registered  deed  conveying  the  legal  estate  will  have  preference  over 
a  prior  registered  equitable  conveyance,  if  such  subsequent  con- 
veyance was  obtained  without  notice  of  the  prior  equitable  assur- 

(o)    Benham    v.    Keanr,    sup.,     and  Lef.  103  ;  Laiouche  v.  Dunsany,  ih.  157  ; 

Richards  v.  James,  2  L.  E,  Q.  B.  285.  Underwood  v.  Lord  Courtown,  2  ib.  64 ; 

(p)  See  inf.  p.  113.  and  Peniland  y.   Stokes,  2  Ba.   &  Be. 

{q)  25  &26  Vict.  c.  53,  s.  92.  68. 

(r)  38  &  39  Viet.  c.  87,  s.  28.  (i)  As  to  Ireland,  see   Underwood  v. 

(s)  As  to  England,  mde  inf.   p.  113  ;  Courtoun,  sup.  ;  Biddulph  v.  St.  John, 

as  to  Ireland,  see  Bushell  v.£.,l  Sch.  &  sup. 
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ance  {u),  and  a  prior  legal  mortgagee  duly  registered,  advancing  a 
further  sum  without  actual  notice  of  a.  puisne  incumbrance  (x),  or 
an  equitable  mortgagee  getting  in  the  legal  estate  without  notice  (y), 
may  tack  their  respective  securities,  although  the  mesne  incumbrance 
be  duly  registered. 

It  is  the  folly  of  a  purchaser  or  mortgagee  to  advance  his  money 
without  having  previously  ascertained  whether  the  legal  estate  be 
outstanding  or  not ;  and  if  the  legal  estate  is  shewn  to  be  out- 
standing, it  is  his  business  to  get  it  in,  or  give  proper  notice  of  his 
incumbrance.  If  he  neglect  so  to  do,  he  takes  the  consequences  : 
— Vigilcmtibus  non  dormientibus  subveniwit  leges. 

But  a  legal  registered  mortgagee  cannot  set  up  an  unre- 
gistered charge  against  a  subsequent  registered  mortgage ;  the 
unregistered  charge  is  by  the  act  fraudulent  and  void  against  the 
latter  (a). 

In  Ireland,  however,  by  force  of  the  peculiar  wording  of  the  3rd 
section  of  6  Anne,  c.  2  (Ireland)  (b),  and  not  because  registration 
amounts  to  notice  under  the  Irish,  any  more  than  it  does  under  the 
English,  acts(c),  a  prior  registered  deed,  although  only  a  charge  (d), 
and  even  articles  of  agreement,  will  have  preference  over  a  subsequent 
deed,  although  it  be  a  conveyance  of  the  legal  estate  without 
notice  (e).  In  fact,  priority  is  according  to  the  time  of  registration, 
and  consequently  tacking  has  no  application  (/). 

It  is,  however,  only  a  deed  above  exception  and  untainted  with 
fraud  which  will  acquire  priority  by  registration  (g). 

Judgments  do  not  require  to  be  registered  under  the  Irish  Registry 
Acts,  but  have  preference  according  to  their  date  of  entry  over  all 
subsequent  deeds  although  registered,  and  even  over  all  unregistered 
deeds,  although  prior  in  date ;  although  there  was  a  difference  of 
opinion  between  the  authorities  (h). 


(«)  Morecock  v.  Dickens,  Amb.  678. 

(x)  Bedford  v.  Backhouse,  2  Eq.  Ca. 
At.  615. 

(y)  Cator  v.  Cooley,  1  Cox,  182. 

(a)  Gredland  v.  Potter,  18  Eq.  350j  V. 
C.  Bacon ;  10  Ch.  8. 

(6)  1  Soh.  &  Lef.  98. 

(c)  Bushdl  V.  B.  ib.  90  ;  Underwood 
V.  Lord  Oourtovm,  2  ii.  41  ;  Pentland 
V.  Stokes,  2  Ba.  &  Be.  75. 

(d)  Bushell  v.  B.,  sup.  ;  Eyre  v. 
Dolphin,  2  Ba.  &  Be.  290-300  ;  Thomp- 
son V.  Simpson,  1  Dr.  &  W.  486  ;  McNeill 


V.  Cahill,  2  Bligh,  228  ;  Mill  v.  Sill,  3 
H.  L.  828. 

(e)  Warburton  v.  Loveland,  6  Bl.  N. 
S.  1 ;  2  Dow.  &  CI.  480. 

(/)  Bushell  V.  B.,  sup.  ;  Latouche  v. 
Dunsan/y,  1  Set.  &  Lef.  137.  See  Carlisle 
v.  Whcdey,  2  L.  R.  H.  L.  391 ;  Tenisonv. 
Sweeny,  1  Jo.  &  Lat.  710  ;  Molesworth 
on  registration  in  Ireland,  32,  66. 

(?)  Underwood  v.  Lord  Cov/rtown,  sup. 

(h)  Latouche  v.  Lord  Dunsany,  1  Sch. 
&  Lef.  161,  and  D'Arcy  v.  Chambers,  ib. 
468. 
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The  principle  is  familiarly  expressed  by  saying,  that  the  registered  Eegistored 
deed  carries  up  the  judgment  '  on  its  back '  (i).     A  similar  conflict  it^^^ud^^ent 
of  claims  was  dealt  with  in  England  in  the  same  way  (k).  <">  its  back. 

(8.)  Registration  is  not  notice. 

The  registration  of  a  deed  or  judgment  is  not  of  itself  notice  (I),  Eegistration 
and,  consequently,  if,  subsequently  to  an  assignment  of  a  mortgage  ""  °''  ^"^ 
which  is  registered,  payments  are  made  by  the  mortgagor  to  the 
mortgagee,  without  notice  of  the  registered  assignment,  they  must 
be  allowed  in  account  by  the  assignee  (m). 

The  same  doctrine  is  applicable  in  Ireland,  notwithstanding  the  In  Ireland, 
difference  between  the  Eegistry  Acts  of  England  and  the  Kegistry 
Act  of  Ireland  (n) ;  the  latter  of  which  declares,  that  CTery  deed 
shall  be  effectual  according  to  the  priority  of  time  of  registering  the 
memorial  (o). 

Lord  Redesdale  remarked  ;  "  The  registry  is  considered  as  notice  Lord  Eedes- 
to  a  certain  extent ;  no  person  thinks  of  purchasing  an  estate 
without  searching  the  registry ;  and,  if  he  searches,  he  has  notice ; 
but  I  think  it  cannot  be  notice  to  all  intents,  on  account  of  the 
mischiefs  that  would  arise  from  such  a  decision.  For,  if  it  is  to  be 
taken  as  constructive  notice,  it  must  be  taken  as  notice  of  every 
thing  that  is  contained  in  the  memorial ;  if  a  memorial  contains  a 
recital  of  another  instrument,  it  is  notice  of  that  instrument ;  if  of 
a  fact,  it  is  notice  of  that  fact."  His  lordship  ultimately  deter- 
mined that  the  plaintiffs  were  entitled  to  have  the  benefit  of  the 
articles  against  persons  claiming  by  virtue  of  a  subsequent  legal 
settlement,  under  the  peculiar  wording  of  the  act.  In  a  subsequent 
case  (p),  in  which  he  decided  that  the  Irish  Eegistry  Act  would  not 
permit  tacking,  he  observed,  "  That  the  registry  is  to  be  con- 
sidered as  notice  to  all  intents  and  purposes,  is,  I  think,  what  one 
would  not  be  inclined  to  hold  when  one  sees  the  effect  of  so  con- 
sidering it ;  if  it  is  to  be  considered  as  notice  because  it  is  an 
intimation  of  the  existence  of  a  deed  put  upon  record,  it  must  be 

(i)  Sparrow  v.  Cooper,  1  Jones,  Ir.  Exc.  Cator  v.  Cooley,  1  Cox,  182  ;  2  Burge, 

72  ;  Molesworth  on  Eegistration,  59 — 60  ;  C.  L.   838  ;  Drew  v.  Earl  of  Norbury, 

Murtagh  v.  Tisdall,  1  Flan.  &  Kel.  20.  9  Ir.  Eq.  E.  171, 183  ;  Mill  v.  Hill,  3  H. 

(jfc)  Sup.^.  111.  L.  828  ;  Russell  Road  purchase  monies, 

(I)  Bedford,  v.  Backhouse,  2  Eq.  Ca.  12  Eq.  78,  V.  C.  Malins. 

Abr.  615,  pi.  12  ;   Wrighion  v.  Hudson,  2  (m)   Williams  v.  Sorrell,  sup. 

Eq.  Ca.  Abr.  609  ;   Williams  v.  Sorrell,  (n)  Irish,  6  Anne,  c.  2. 

4  Ves.  389  ;  Wiseman  v.   Westland,  1 Y.  (o)  Bushell  v.  B.  1  Sch.  &  Lef.  103. 

&  J.  117  ;  Lane  v.    Jackson,   20  Beav.  {p)   Latouche   v.   Lord  Dunsany,  ih. 

535  ;   Simmims  v.   rcUU,  8  Jur.    209  ;  57. 
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Chap.  12. 


Lord  Redes- 
dale's  views. 


Docketing. 


notice  of  every  thing  in  that  deed,  for  a  party  would  be  bound  to 
inquire  after  the  contents  of  that  deed  ;  if  it  be  notice,  it  must  be 
notice  whether  the  deed  be  duly  registered  or  not;  it  may  be 
unduly  registered  ;  and  if  it  be  so,  the  act  does  not  give  a  preference ; 
and  thus  this  construction  would  avoid  all  the  provisions  in  the  act 
for  complying  with  its  requisites."  And  in  another  case  {q),  he 
observed,  "that  it  seemed  to  him  that  nothing  could  be  more 
mischievous  than  to  hold  that  the  putting  any  thing  on  the  registry 
is  notice,  within  the  meaning  of  the  word  notice  as  applied  to  Courts 
of  equity  in  such  cases." 

The  docketing  of  judgments  under  the  old  law  was  not  of  itself 
notice  (r),  nor  is  registration  of  a  judgment  under  1  &  2  Vict. 
c.  110  (s). 


(9.)  Search  not  absolutely  necessary. 

Search.  •  A  purchaser,  or  mortgagee,  is  not  bound  to  search  the  registry  (i). 

But,  if  he  .searches,  notice  will  be  presumed  (m). 

Where  it  appears  that  an  incumbrancer  searched  the  register 
from  a  certain  date  only,  he  will  not  be  considered  to  ha,ve  had 
notice  of  any  of  the  contents  of  the  registry  prior  to  that  date ; 
though  secus  where  a  general  search  is  admitted  or  proved  {x) ; 
and  a  purchaser,  or  mortgagee,  is  not  bound  to  make  inquiries 
with  a  view  to  the  discovery  of  unregistered  instruments  {y). 


Decrees  and 
orders. 


(10.)  Notice  of  decrees  and  orders. 

As  respects  decrees,  rules,  and  orders,  for  payment  of  money — als 
they,  prior  to  1  &  2  Vict.  c.  110,  gave  merely  a  personal  right 
against  the  party  liable  to  pay,  it  is  clear  that,  until  registered  in 
the  Common  Pleas,  they  constituted  no  charge  on  his  land,  and 
would  be  rendered  inoperative  by  an  intermediate  alienation  of  the 
land  even  with  notice  {z). 

If  the  holder  of  the  decree,  &c.,  has,  at  the  time  of  registration 


(q)  Underwood  v.  Lord  Cowtown,  2 
Sch.  &Lef.  64. 

(r)  2  Eq.  Ca.  Abr.  682,  note.    . 

is)  Robinson  v.  Woodward,  4  De  G.  & 
S.  562. 

(J,)  Lane  v.  Jackson,  20  Beay.  535. 

(m)  Procter  v.  Cooper,  2  Drew.  1. 

(x)  Hodgson  v.  Dean,  2  S.  &  S.  222  . 
'Ford  V.  White,  16  Beav.  120  ;  Wrightson 


v.  Hudson,  2  Eq.  Ca.  Abr.  609  ;  BusMl 
T.  B.  1  Sob.  &  Lef.  90  ;  Lame  v.  Jackson j 
20  Beav.  535  ;  Holland  v.  Hart,  6  Ch. 
684. 

(y)  Agra  Bank  v.  Barry,  7  L.  E.  H. 
L.  135,  per  Lord  Selborne. 

(z)  Lee  V.  Green,  6  De  G.  M.  &  G.  155 
2  Jut.  N.  S.  170. 
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of  his  decree,  &c.,  notice  of  the  intervening  alienation,  he  would  of 
course  be  bound,  but  it  is  submitted  that,  even  if  he  had  not 
notice,  his  registration  could  not  have  given  a  charge  upon  land 
which  the  debtor  had  aliened,  and  in  which  therefore  he  had  no 
interest  (a). 


(11.)  Indian  Registration  Acts. 

Under  the  Indian  Eegistration  Acts,  unregistered  deeds  have  no 
effect,  notwithstanding  notice  (6),  either  in  India  or  England  (c). 


(12.)  Summary  of  law  of  judgments. 

As  to  land  under  the  old  law  : — 

1.  A  judgment  duly  docketed  bound  subsequent  purchasers  and 
mortgagees  id) : 

2.  Even  subsequent  purchasers  and  mortgagees  with  the  legal 
estate,  and  without  notice  (e) ; 

3.  But  not  subsequent  purchasers  and  mortgagees  getting  in  an 
outstanding  legal  estate,  and  without  notice  (/). 

4.  A  judgment  not  duly  docketed  bound  purchasers  and  mort- 
gagees with  notice  {g). 

Under  the  present  law  : — 

1.  Judgments  entered  up  prior  to  the  23rd  July,  1860,  must  have 
been  registered,  or  re-registered,  within  five  years  last  preceding, 
to  be  effectual  charges  under  1  &  2  Vict.  c.  110. 

2.  Judgments  entered  up  after  23  July,  1860,  and  before  29  July, 
1864,  can  only  become  a  lien  on  land  by  a  writ  of  execution  being 
registered :  but  such  lien  will  cease  if  the  writ  be  not  executed 
within  three  calendar  months  fi-om  registry,  under  23  &  24 
Vict.  c.  38  Qi). 

8.  Judgments  entered  up  after  29  July,  1864,  must  be  enforced 
by  actual  delivery  of  the  land  under  a  writ  of  execution  duly 
registered,  and  by  sale  of  the  land  within  three  calendar  months 
from  the  registry  under  27  &  28  Vict.  c.  112  (i). 

(a)   Whitworth  v.  Gaugain,  1  Ph.  728 ;  (d)  Sup.  p.  54. 

Bcnham  v.  Keane,  1  Jo.  &  H.  685.  (e)  ib. 

(6)  Indian  Acts,  No.  XVI.  ^  of  1864,  (/)  ib. 

No.   XX.  of  1866  ;   Hicks  v.  Powell,  5  (?)  Sup.  pp.  55,  104. 

Ch.  743.  W  Sup.  p.  68. 

(c)  Sides  y.  Powell,  sup.  (i)  Sup.  pp.  69,  71. 

Digitized  by  Microsoft®  i  2 


115 


Ijg  SUMMAEY  OF  LAW  OF  JUDGMENTS.  Chap.  12. 

Under  the  county  registries  : — 

1.  A  judgment  registered  in  the  county  registries  is  prior  to  an 
unregistered  judgment,  even  with  notice  (k). 

2.  A  registered  mortgagee  is  postponed  to  a  judgment  not 
registered  in  the  county,  of  which  he  had  notice,  if  such  judgment 
is  duly  registered  in  the  Common  Pleas. 

3.  But  a  registered  mortgagee  is  not  hound  by  a  judgment 
registered  neither  in  the  Common  Pleas,  nor  in  the  county,  even 
though  he  has  notice  of  it. 

(A)  Slip.  p.  107. 
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CHAPTER   XIII. 

PRIORITY   OF    JUDGMENTS   IN   THE   ADMINISTRATION    OP   ASSETS   AND   IN 

WINDING   UP. 
Sect. 

1.  Statute  4  d;  5  Wm.  &  M.  c.  20 

2.  Effect  of  closing  the  docket  ..... 

3.  Statute  23  d  24  Vict.  c.  38      . 

4.  Priority  against  executors    ..... 

5.  Execution  of  judgments  in  Winding  up 

1.  Statute  4d;  5  Wm.  d  M.  c.  20. 


117 
118 
118 
119 
120 


With  the  exception  of  debts  due  to  the  Crown  upon  record,  or  by  Precedence  of 
'^  1  '  J    ]uagmeiii8. 

specialty,  or  to  which  particular  statutes  give  priority  of  payment, 
judgments  are  entitled  to  precedence  over  all  simple  contract  and 
specialty  debts. 

But  by  the  3rd  section  of  4  &  5  Wm.  &  M.  c.  20,  no  undocketed  m^^^"'  ^ 
judgment  had  any   preference   against    heirs,   executors,   or   ad- 
ministrators, in  the  administration  of  their  ancestors',  testators',  or 
intestates'  estates. 

Under  this  act,  an  undocketed  judgment  ranked  only  as  a  simple 
contract  debt  {a). 

It  was  not,  however,  necessary  that  a  judgment  recovered  against 
executors  upon  a  debt  due  from  their  testator  should  be  docketed, 
in  order  to  give  preference  against  the  executors  in  the  administra- 
tion of  the  testator's  estate  (&),  since  the  above  mentioned  statute 
did  not  apply  to  a  judgment  of  this  kind  (c). 

(a)  Hickey  v.   Bayter,  6  T.  E.  384 ;  V.  C.  Stuart. 

Steele  v.  Barhe,  1  B.  &  P.  307  ;  Landon  (J)  Gaunt  v.  Taylor,  3  Scott  N.  E. 

V.   Fcrgusson,    3   Euss.   349  ;    Sail   v.  700  ;  3  Man.  &  G.  886;  2  Ha.  416. 

Tapper,  3  B.  &  Ad.  655 ;  notwithstand-  (c)  ib. 
ing  Jorae  v.  Shepherd,  3  Jur.  N.  S.  806, 
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(2.)  Effect  of  closing  the  docket. 

Neither  1  &  2  Vict.  c.  110,  nor  2  &  3  Vict.  c.  11,  contained 
ally  pro-vision  respecting  the  effect  of  undocketed  judgments  in  the 
administration  of  assets,  and  the  result  of  closing  the  docket  was, 
to  reviye  the  law  as  it  existed  prior  to  4  &  5  Wm.  &  M.  c.  20 ;  thus 
making  an  executor  liahle  for  a  devastavit,  if  he  paid  a  simple  con- 
tract deht  before  a  judgment  debt,  even  though  he  had  no  actual 
notice  of  the  latter  {d) ;  but  this  omission  has  been  supplied  by  a 
recent  statute. 

(3.)  Statute  23  d  24  Vict.  c.  38. 

Sections  3  &  4  of  this  statute  (e),  restored  to  heirs,  executors,  and 
administrators  in  the  administration  of  their  ancestors',  testators', 
and  intestates'  effects,  that  protection  against  unregistered  judg- 
ments, which  was  so  inadvertently  taken  from  them  by  the  closing 
of  the  docket  under  2  &  3  Vict.  c".  11  (/),  and  provided  for  the 
re-registration  as  against  them  of  judgments  every  five  years  («/). 
Since  this  statute,  judgments  unregistered  rank  as  simple  contract 
debts  Qi). 

The  act  applies  where  the  judgment  had  been  obtained  before,  if 
the  debtor  died  after,  the  passing  of  the  act  (i). 

Judgments  against  executors  are  not  within  the  act  {j) ;  and  such 
judgments,  though  not  registered,  have  priority  over  all  other 
creditors,  notwithstanding  32  &  33  Vict.  c.  46,  which  abolishes  the 
distinction  between  specialty  and  simple  contract  creditors  (k) :  but 
the  judgment  must  be  signed  before  the  administration  decree ; 
otherwise  all  the  debts  wiU  be  on  the  same  footing  (Z) ;  nor  does 
23  &  24  Vict.  e.  38,  s.  3,  alter  that  law  (m). 

The  23  &  24  Vict.  c.  38,  s.  3,  is  not  retrospective  (n). 

((Q  2  Saund.  9  c.  n.  e.  ed.  6  ;  Home  v.  {h)  Waller  v.  Twrmr,   10  Jur.  N.  S. 

Shepherd,  3  Jur.  N.  S.  806,  V.  C.  Stuart ;  147,  V.  C.  Wood ;  Ee  Turner,  33  L.  J. 

Corfield  v.  Malloek,  10  Jur.    575,  Pre.  Ch.  232,  V.  C.  Wood. 

Ct.  ;  Fuller  v.  Bedman,  26  Beav.  600 ;  (i)  Kemp  v.  Waddimgham,  sup. 

5  Jur.  IS.  S.  1046 ;  Ihoms  v.  Williams,  (f)  Me  Bigby,  33  L.  J.  Ch.  149,  M.  R. 

2  Dr.  &  Sm.  324 ;  11  Jur.  N.  S.  256  ;  Smith  v.  Morgan,   5  C.  P.  D.   338,  J. 

Kemp  V.  Waddingham,  1  L.  E.  Q.  B.  Lindley. 

355  ;  Jermings  v.  RigTry,  33  Beav.  198.  {k)  Be  Williams'  estate,  15  Eq.  270, 

(«)  23  &  24  Vict.  c.  38.  V.  C.  Wickens. 

(/)  Sect.  3,  aud  see  Fuller  v.  Bedmuin,  (l)  Be  Stubbs'  estate,  8  Ch.  D.  154,  M.  E. 

26  Beav.  600,  and  sup.  p.  101.  (m)  Jermings  v.  Bigby,  sup.  ;  Waller 

(g)  Sect.  4  ;  and  see  2  &  3  Vict.  c.  11,  v.  Turner,  sup. 

and  18  &  19  Vict.  c.  15.  (n)  Evans  v,  Williams,  sup. 
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(4).  Priority  against  executors. 

In  the  administration  of  assets  between  one  judgment  and 
another  obtained  against  the  testator,  precedence,  or  priority  of 
time,  is  not  material  so  far  as  regards  the  personal  estate.  The 
first  execution  will  be  preferred,  and,  before  execution,  the  executor 
may  pay  whom  he  will  first  (o).  There  is  no  difference  between 
judgments  in  the  Courts  at  Westminster,  and  in  other  courts  of 
record  in  this  respect  (p). 

In  a  suit  for  the  administration  of  assets,  where  the  creditors 
have  not  sued  out  execution,  the  judgments  are  satisfied  according 
to  their  actual  priority  in  point  of  time  (q). 

A  final  decree  in  a  court  of  equity  is,  with  respect  to  the  course  Decrees  and 
of  administering  the  personal  assets  of  the  debtor,  equivalent  to  a  equal  footing, 
judgment  at  law,  and  stands  in  the  same  order  of  payment  (f ) ;  and 
such  decree  for  administration  is,  like  a  judgment  at  law,  satisfied 
according  to  its  actual  priority  (s). 

A  contingent  decree  for  the  administration  of  the  debtor's  estate, 
made  before  the  sale  of  the  goods,  does  not  bar  the  creditor  of  his 
rights  (t). 

The  general  rule  is,  that,  after  a  decree  for  an  account  and  pay-  Injunction 
ment  of  debts  and  legacies,  the  executor  may  obtain  an  injunction  ^editors, 
to  restrain  proceedings  against  the  assets  by  a  separate  creditor,  or 
legatee  {u) ;  though  the  executor  will  not  be  protected,  if,  by  his 
pleading,  he  has  made  himself  personally  liable  (v).  And  if  the 
judgment  is  obtained  before  the  decree,  the  creditor  will  not  be 
enjoined  from  prosecuting  his  legal  rights  (x). 

Where  a  creditor  obtains  judgment  against  the  executor,  and,  on 
the  same  day,  a  decree  is  made  for  the  administration  of  the  tes- 
tator's estate,  the  judgment  creditor  comes  in,  pari  passu,  with  the 
other  creditors  {y). 

Where  the  judgment  has  been  obtained  against  the  executors, 
pending   an   administration  suit,  but    before  decree,  the   creditor 

(o)  Wentworth  Off.  Executor,  269,  ed.  [t)  Rankcn  v.  Harwood,  5  Ha.  215. 

14.  (m)  Ycriion,  v.   Thelluson,  1  Ph.  466  ; 

{p)  Wms.  Exors.  1001,  ed.  8.  Wms.  Ex.  1928,  ed.  8. 

(?)  Rowe  V.  Bant,  1  Dick.  150.  («)  Kent  v.  Pickering,  5   Sim.  569  ; 

(r)  Morrice  v.   Batik  of  England,  2  Buries  v.  Popplewell,   10  ib.   383  ;  vide 

Bro.  P.  C.   465  ;  3  Sw.  573  ;  Abbis  v.  however  the  remarks  in  Wms.  Ex.  on 

Winter,  ib.  578  n.  ;  Pcrri/  v.  Phelps,  10  such    a    qualified  injunction,    p.  1933, 

Ves.  34 ;  Dolland  v.  Johnson,  2  Sm.  &  ed.  8. 

G.  301  ;  18  Jur.  767.  (x)  Lee  v.  Park,  1  Keen,  714. 

(.5)  Martin  v.  M.  1  Vcs.  S.  211  ;  Zrr  (y)  Parker  v.  Bingliam,  33  Beav.  535, 
V.  Park,  1  Keen,  719. 
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Lord  Mayor's 
Court. 


Forejgn 
jttdgmeuts. 


Judgment  by 
default  V. 
executors. 


will  not  be  depriyed  of  the  fruit  of  his  diligence,  if  there  have  been 
great  and  inexcusable  delay  in  the  conduct  of  the  suit  (z). 

An  attachment  in  the  Lord  Mayor's  Court  against  the  assets  of 
a  deceased  debtor  does  not,  however,  give  any  priority  over  the 
other  creditors  (a) ;  nor  does  a  judgment  in  the  same  Court  against 
a  garnishee  entitle  the  plaintiff  to  rank  as  a  judgment  creditor  in 
the  administration  of  the  garnishee's  assets  (&). 

Foreign  judgments,  not  being  of  record  in  England,  can  only  be 
treated  as  simple  contract  debts  (c).  So,  where  a  person  deceased 
died  domiciled  iu  Ireland,  leaving  property  in  Ireland  and  England, 
and  the  same  executors  in  both  countries,  it  was  held  that  an  Irish 
judgment  had  priority  over  English  simple  contract  creditors 
against  Irish  property  remitted  to  England  by  the  executors,  and 
being  there  administered  (d). 

The  priorities  of  creditors  are  regulated  by  the  domicile  of  the 
testator,  though  the  personal  assets  may  be  situate  and  adminis- 
tered in  another  country  (e). 

Judgment  by  default  against  an  executor,  in  respect  of  his  tes- 
tator's debt,  is  an  admission  of  assets,'and  binds  the  executor's  own 
real  and  personal  estate,  as  fully  as  if  it  were  his  own  debt.  There- 
fore, where  an  executor  allowed  judgment  to  go  by  default,  in ,  an 
action  against  him  as  executor,  the  judgment  creditor  was  held 
entitled  to  priority  over  a  subsequent  judgment  obtained  against 
the  executor  for  a  personal  debt  of  his  own  (/). 


Sect.  87. 


Sect.  163. 


(5.)  Execution  of  judgments  in  Winding  up. 

By  sect.  87  of  the  Companies  Act,  1862  (g),  when  an  order  has 
been  made  for  winding  up  a  company,  no  suit,  action,  or  other 
proceeding,  shall  be  proceeded  with,  or  commenced,  against  the  com- 
pany, except  with  the  leave  of  the  Court,  and  subject  to  such  terms 
as  the  Court  may  impose. 

By  sect.  163  of  the  same  act,  any  attachment,  sequestration, 


(2)  LwrUns  v.  Paaiton,  2  Beav.  219. 

(a)  Bedhead  v.  Welton,  29  ib.  521. 

(5)  Molt  V.  Murray,  1  Sim.  485  ;  Fish. 
Mtg.  673,  ed.  3. 

[c)  Harris  Y.  Saunders,  4  B.  &  Cr.  411; 
Douglas  v.  Forrest,  4  Bing.  686  ;  Hall  v. 
Od^ber,  11  East,  118,  126. 

{d)  Oooh  V.  Oregson,  2  Drew.  286.  But 
see  Reynolds  v.  Lewis,  29  L.  J.  Ch.  296, 


V.  C.  Stuart. 

(e)  Wilson  v.  Lady  Dumsany,  18  Beav. 
293  ;  18  Jur.  762. 

(/)  Bock  V.  Leighton,  1  Salk.  310  ;  see 
Bamsden  v.  Jackson,  1  Atk.  293  ;  Erving 
V.  PeUrs,  3  T.  E.  685;  Be  Higgins' 
trusts,  2  Gift'.  562 ;  7  Jur.  N.  S.  403. 

(g)  25  &  26  Vict.  c.  89. 
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distress,  or  execution,  put  in  force  against  the  estate,  or  effects,  of 
the  company,  after  the  commencement  of  the  winding  up,  are 
declared  void  to  all  intents. 

By  sect.  201  thereof,  the  Court  may,  at  any  time  after  the  presen-  Sec.  20i 

J.   J-  <•  i-   •         J  •     T  in  an  un- 

tation  01  a  petition  for  winding  up  an  unregistered  company  and  registered 
before  an  order,  upon  the  application  of  any  creditor,  restrain  further  "''"P*"^- 
proceedings  in  any  action,  suit,  or  proceeding,  against  any  contri- 
butory of  the  company,  or  against  the  company,  upon  such  terms 
as  the  Court  thinks  fit. 

Under  these  sections,  execution  upon  a  judgment  cannot  be 
effected  without  leave  of  the  court,  subject  to  its  discretion  (h). 

A  judgment  creditor,  who  has  seized  goods  of  the  company  before  Judgment 
presentation  of  the  petition,  wiU  not  be  restrained  (i),  unless  there  restrained. 
is  reason  to  doubt  the  bona  fides  of  the  transaction  (k). 

In  the  absence  of  any  unfair  conduct,  the  judgment  creditor, 
who  has  sued  out  execution,  will  obtain  leave  to  proceed  (l) ;  espe- 
cially where  execution  would  have  been  effected,  but  for  resistance 
made  to  the  sheriff's  officer  (m),  or  where  proceedings  in  the  action 
had  been  delayed  by  applications  of  the  company  (n). 

Where  the  sheriff  has  seized,  but  not  sold,  the  goods,  the  sale 
will  be  restrained :  but  the  judgment  creditor  will  have  the  same 
rights  in  the  proceeds  of  sale  by  the  liquidator,  as  if  the  sale  had 
been  made  by  the  sheriff  (o). 

A  creditor  of  a  company,  on  the  day  on  which  a  winding  up  order 
was  made,  obtained  a  judgment  against  the  company,  and  issued  a 
Ji.  fa.,  which  he  subsequently  delivered  to  the  sheriff  for  execu- 
tion ;  the  Court,  on  the  application  of  the  official  liquidator,  re- 
strained further  proceedings  (p). 

Execution  upon  a  judgment,  obtained  after  the  presentation  of 
the  petition,  but  before  the  order,  was  restrained  {q};  similarly 


[h)  Buckl.  Co.  Acts,  199,  ed.  2.  versal    Disinfector    Co.,    20    Eq.    162, 

(i)  Great  Ship  Co.,  i  De  G.  J.  &  Sm.  M.R.;  Imperial  Steam,  &c.  Co.,  16  W.  R. 

63  ;  10  Jur.  N.  S.  3  ;  33  L.  J.  Ch.  245 ;  689  ;  37  L.  J.  Ch.  517  ;  18  L.  T.  390. 
3  N.  R.  181  ;  12  W.  R.  139.  (o)  Plas-yn-Mhomjs  Coal  Co.,    4  Eq. 

(k)  Perkins'  Beach  Lead  Mining  Co.,  7  689,  V.  0.  Malins  ;  Hill  Pottery  Co.,  1 

Ch.  371,  V.  C.  Bacon.  Eq.  649,  M.  R. 

(Z)  London  Cotton  Co.,  2  Eq.  53,  V.  (.p)  In  re  The  Waterloo  Life,  &c.  In- 

C.  Wood.  surance  Co.  (No.  2),  31  Beav.  589  ;  11 

(m)  lb.  Dublin  Exhibition  Palace,  <tc.  W.  R.  160. 
Co.,  2  Ir.  Eq.  158.  (?)  He  Dimson's,  &c.  Co.,  19  Eq.  202, 

(n)  Exp.  Railway  Steel  <b  Plant  Co.  V.  C.  Malins. 
8  Ch.  D.  183,  V.  C.  Hall.    But  see  Uni- 
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where  the  judgment  was  obtained  after  the  commencement  of  a 
voluntary  winding  up  (r). 

A  creditor,  who  signed  judgment  after  notice  of  a  voluntary 
winding  up,  was  restrained  from  issuing  execution  (s). 

Where  the  writ  of  execution  was  put  into  the  hands  of  the  sheriff 
before,  but  the  goods  were  not  taken  till  after,  the  winding  up  order, 
it  was  held,  that  the  execution  was  not  "  put  in  force  "  before  the 
winding  up  (t). 

As  to  the  meaning  of  the  word  "  void,"  in  sect.  163  see  (m). 

And  semb.  the  Court  has  no  power  to  restrain  an  extent  by  the' 
Crown  {x). 

In  the  absence  of  special  circumstances  in  favour  of  the  execu- 
tion creditor,  the  Court  regards  the  object  of  the  winding  up  acts, 
i.e.,  an  equal  distribution  among  the  creditors  (jf). 


(r)  Poole  Firebrick,  die.  Co.,  17  Eq. 
268,  M.  K.  ;  lieynsha/m  Co.,  33  Beav. 
123  ;  9  Jur.  N.  S.  885  ;  Life  Association 
of  England,  34  L.  J.  Ch.  64,  M.  R.  ;  Fe- 
ninsular,  &e.  Co.,  35  Beav.  280  ;  and 
see  Exp.  Lemck,  5  Eq.  69,  V.  C.  Stuart. 

(s)  SahlonUrp.  Hotel  Co.,  3  i6.  74, 
V.  0.  Stuart. 


(t)  London  <fc  Devon  Biscuit  Co.,  12 
ih.  190,  V.  C.  Malins. 

{u)  Bank  of  Hindustmi,  3  Ch.  129  ; 
Poole  Firebrick,  &c.  Co.,  17  Eq.  268,  M.  R. 

(x)  English  Joint  Stock  Bcmk,  W.  N. 
1866,-199. 

(y)  Smith  Fleming  <6  Co.  's  case,  1  Ch. 
538,  545,  L.  J.  Turner. 
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CHAPTER    XIV. 

JUDGMENTS   AS   AFFECTED   BY   BANKRUPTCY. 
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(1.)  Law  before  1  d- 2  Vict.  c.  110. 

The  bankrupt  laws  before  1  &  2  Vict.  c.  110,  provided  generally, 
that  judgment  creditors  should  only  come  in  rateably  with  the 
other  creditors ;  and  no  judgment  creditor  acquired  a  preference  in 
bankruptcy,  unless  execution  had  been  sued  out  before  the  issuing 
of  the  fiat,  or  adjudication  (a). 

And  thus  judgments,  notwithstanding  their  general  lien  (6),  were 
reduced  to  a  level  with  the  other  debts.  This  was  subject  to  the 
right  of  a  mortgagee  to  tack  a  judgment,  upon  which  execution  had 
not  been  sued  out  (c). 

Formerly,  questions  arose  as  to  the  effect  of  judgments  upon  the 
bankruptcy  of  a  vendor  before,  or  after,  conveyance  (d) ;  but 
these  questions  cannot  arise  now,  as  there  must  be  actual  execution 
on  the  judgment  before  the  bankruptcy. 

(2.)   Under  1  d  2  Vict.  c.  110,  and  subsequent  statutes. 

Under  1  &  2  Vict.  c.  110,  s.  13,  however,  a  registered  judgment 
was  made  a  specific  charge :  but  no  preference  was  gained  in  respect 


(a)  Dart  &  Barb.  460,  ed.  5,  and  oases 
in  note  (i) ;  Orlebar  v.  Fletcher,  1  P. 
Wms.  737. 

(6)  Sup.  p.  54. 

(c)  See  inf.  p.  808. 


(d)  Baldvnn  v.  Belcher,  1  Jo.  &  Lat. 
18,  25  ;  Sharp  v.  Rhoades,  2  Eose,  192  ; 
Willock  V.  Dargan,  1  Ir.  Ch.  39 ;  TVTiite 
V.  Baylm;  4  Dr.  &  W.  297  ;  Sug.  V.  &  P, 
504,  ed.  li. 
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Under  1  &  2  of  a  judgment  charge  in  case  of  the  bankruptcy  of  the  judgment 
debtor^  unless  the  judgment  had  been  entered  up  at  least  a  year 
before  the  bankruptcy ;  but,'  if  so  entered  up,  the  registration  might 
hUve  been  delayed  until  shortly  before  the  bankruptcy  (e). 

Warrant  of  The  lien  was  effectual,  although  the  judgment  was  entered  up 

under  a  warrant  of  attorney,  and  although  not  followed  by  execution 
within  the  exception  of  sect.  184  in  B.  A.,  1849  (/),  the  law  as  laid 
down  in  re  Perrin  (g)  being  inapplicable. 

^*  0^1860  And  the  lien  of  the  judgment  creditor  was  effectual  in  bank- 
ruptcy, under  the  act  of  1860  (h)  and  the  act  of  1864  (i),  if  the 
requirements  of  those  acts  had  been  complied  with(j  ). 

(3.)  Secured  creditors  under  B.  A.,  1869. 

Judgment  creditors  are  secured  creditors  in  bankruptcy  (k),  and 
have  a  lien  in  priority  over  other  creditors  ;  in  case  of  judgments 
subject  to  1  &  2  Vict.  c.  110,  if  re-registered  under  2  &  3  Vict.  c. 
11,  s.  4  (I) ;  in  case  of  judgments  subject  to  23  &  24  Vict.  c.  38, 
if  the  writ  of  execution  is  duly  registered  and  proceeded  with  there- 
under ;  and  in  case  of  judgments  subject  to  27  &  28  Vict.  c.  112,  if 
the  land  has  been  actually  delivered  in  execution,  and  registration 
effected,  prior  to  the  order  of  adjudication  (m). 

Provided  that,  if  execution  is  necessary,  the  seizure  is,  without 
notice  by  the  judgment  creditor  of  an  act  of  bankruptcy,  available 
for  adjudication  against  the  debtor  (n). 

The  provision  in  1  &  2  Vict.  c.  110,  s.  13,  requiring  the  entry  of 
the  registered  judgment  for  a  year  before  the  bankruptcy,  in  order  to 
effectuate  the  lien  (o),  is  practically  abrogated  ;  for,  since  the  acts  of 
1860,  and  1864,  the  lien  is  effectual  upon  execution  and  registry  of 
the  writ,  and  such  execution  may  issue  at  any  time  after  entry  of 
the  judgment. 

As  to  the  rights  of  secured  creditors  generally,  see  p.  379,  infra. 

(c)  Exp.  Boyle,  3  De  G.  M.  &  G.  515,  {k)  32  &  33  Vict.  c.    71,  s.  12,  16, 

530  ;  17  Jar.  979.  subs.  5. 

(/)  12  &  13  Vict.  c.  106  ;  repealed  by  [1)  JEn^.    Boyle,    sup.;   Robinson    v. 

32  &  33  Vict.  G.  83,  Sched.  ;  Hotham  v.  Hedge,    sup.  ;     Hotham  v.   Somerville, 

Somerville,   9  Beav.   63  ;    JEa^.    Boyle,  9  Beav.  63. 

swp, ;  Robinson  v.  Hedge,  17  Sim.  183  ;  (m)  Hatton  v.  Haywood,  9  Ch.  229  ; 

14  Jur.  784  ;  see  Harrison  v.  Pennell,  4  Exp.    Evans,   11    Oh.   D.   691,    C.    J. 

Jur.  N.  S.  682,  V.  C.  Stuart. "  Bacon  ;  and  see  sup.  p.  71. 

(51)  2  Dr.  &  W.  147.  {n)  B.  A.  1869,  sect.  95,  sub-sect.  2. 

(h)  23  &  24  Vict.  c.  38.  (0)  See    Harrison  v.    Pennell,   swp.  ; 

(i)  27  &  28  Vict.  c.  112.  Robinson  v.  Hedge,  sup. 

U)  Sup.  pp.  68,  69. 
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(4.)  Execution  of  judgments  under  B.  A.  1869. 

In  case  of  execution  of  a  judgment  before  the  act  of  bankruptcy 
under  sect.  12  of  B.  A.  1869,  by  which  the  rights  of  "  a  ^^'*-  ^2- 
creditor  holding  a  security,"  are  preserved,  it  has  been  held  that 
delivery  of  the  writ  to  the  sheriff,  before  the  act  of  bankruptcy,  is  not 
sufficient  to  create  a  security;  there  must  be  seizure  of  the 
goods  (p).  The  same  principle  applies  in  liquidations  (g).  A  mere 
right  to  seize  property  cannot  be  called  "a  security." 

In  liquidation,  as  in  bankruptcy,  the  title  of  the  trustee  relates  Relation  back. 
back  to  the  act  of  bankruptcy  (r). 

After  the  adjudication  is  annulled,  the  rights  of  the  execution 
creditor  are  revived  (s). 

In  a  composition,  the  security  of  the  judgment  creditor  by  seizure 
is  not  affected  by  the  subsequent  resolution  for  the  composition ; 
there  is  no  relation  back  (t)  :  but  delivery  of  the  writ  to  the 
sheriff  is  not  sufficient  {%). 

Where  a  compounding  debtor  is  adjudicated  a  bankrupt  under 
the  discretion  of  the  Court,  whether  the  title  of  the  trustee  in 
bankruptcy  relates  back,  queer e  {v). 

In  case  of  execution,  after  the  act  of  bankruptcy,  and  before  the  Execution 

•^     •"  without  notice 

order  of  adjudication,  any  execution  or  attachment  against  the  land  of  act  of 
of  the  bankrupt,  executed  in-  good  faith  before  the  date  of  the  order 
of  adjudication,  if  the  person  on  whose  account  such  execution,  or 
attachment,  was  issued,  had  not,  at  the  time  of  the  same  being  so 
executed  by  seizure,  notice  of  any  act  of  bankruptcy  committed  by 
the  bankrupt,  and  available  {vv)  against  him,  is  to  be  valid,  notwith- 
standing any  prior  act  of  bankruptcy ;  and  there  is  a  similar  pro- 
vision, as  respects  any  execution,  or  attachment,  against  the  goods  of 
the  bankrupt,  executed  in  good  faith  by  seizure  and  sale  before  the 
date  of  the  order  of  adjudication  {x). 

The  execution  is  not  protected,  although  the  sale  has  been 
delayed  by  an  injunction  under  Eule  260  of  the  Bankruptcy 
Ord.,  1870  {xx). 

{p)  Eoep.     irUliams,     7     Ch.     314  ;  [s)  Grew  v.  Terry,  2  C.  P.  D.  403. 

Slater  v.   Finder,  6  L.  R.  Exc.    228 ;  («)  Exp.  Jones,  10  Ch.  663. 

afllrmed    7    ib.    95  ;     discuasing    Exp.  {u)  Be  BalWnie,  3  Cli.  D.  488,  C.  A. ; 

Veness,  10  Eq.  419,  C.  J.  Bacon;  and  see  Ee  Lewis,  ib.  113,  C.  J.  Bacon. 
Ejcp.  Bailey,  13  ib.  318,  0.  J.  Bacon.  {v)  Exp.  CliarUon,  6  ib.  45,  C.  A. 

(g)  Exp.  Duignan,  11  ih.  604,  C.  J.  (ot)  Inf.  p.  398. 

Bacon ;  affinned  6  Ch.  604  ;  Exp.  Bocke,  {x)  B.  A.  1869,  s.  95,  subs.  2,  3  ;  see 

ib.  795.  «'/■-  PP-  397,  434. 

(r)  Exp.  Eyles,  16  Eq.  99,  C.  J.  Bacon.  {xx)  Exp.  Feness,  sup. 
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Chap.  14. 


E^cecution  on 
judgments. 
Sect.  96. 


In  a  liquidation,  the  appointment  of  the  trustee  is  equivalent  to 
an  order  of  adjudication  ;  so  that,  if  the  goods  are  sold  before  such 
appointment,  the  execution  creditor  is  entitled  to  the  proceeds  of 
sale  (2/).  If  they  are  sold  after  the  appointment,  they  belong  to  the 
trustee  (^).  The  notice  under  section  95  must,  convey  specific 
information,  and  must  not  leave  room  for  doubt  (a).  Where  the 
act  of  bankruptcy  is  a  sale  under  a  former  writ  of  the  execution 
creditor,  no  other  notice  is  required  (6).  The  onus  of  proving  notice 
lies  on  the  execution  creditor  (c). 

Notice  to  the  sheriff's  officer  in  possession  is  not  notice  to  the 
execution  creditor  (d). 

"  Prior  act  of  bankruptcy "  in  this  section  means  prior  to 
seizure  (e). 


Sect.  87.  ■ 

Execution 
above  £S0. 


In  case  of  execution  and  sale,  under  a,  judgment  of  the  goods  of  a 
trader  for  a  sum  exceeding  £50,  such  sale  enures  for  the  benefit  of 
the  trustee,  if  the  sheriff  have  notice  of  a  bankruptcy  petition  within 
fourteen  days  from  the  sale  (/),  or  the  petition  fails  within  the 
fourteen  days  for  want  of  a  meeting  (g).  A  new  petition  has  not 
the  benefit  of  the  old  Qi). 

If  the  sheriff  has  not  notice,  the  proceeds  of  sale  belong  to  the 
execution  creditor  (i) :  and  payment  to  the  sheriff,  before  a  levy  and 
before  petition,  to  avoid  a  sale,  takes  the  case  out  of  the  section  (k). 

This  section  applies  to  a  liquidation  (Z),  and  also  to  a  company 
in  liquidation  (m) :  and  under  it,  if  the  goods  are  seized  before, 
but  not  sold  till  after,  the  petition  for  liquidation,  the  trustee  is 
entitled  («). 

If  the  sheriff  seize  goods  under  a  writ  for  more  than  £50,  and 


{y)  Exp.  Todhunter,  10  Eq.  425,  C.  J. 
Bacon. 

(«)  iExp.  Veness,  ib.  419,  C.  J. 
BMon. 

(a)  Evans  v.  Hallam,  6  L.  E.  Q.  B. 
718. 

(6)  Exp.  Dawes,  19  Eq.  438,  C.  J. 
Bacon.  , 

(c)  Exp.  Schulte,  9  Ch.  409. 

(d)  n. 

(e)  Exp.  Schulte,  9  Ch.  409. 

(/)  B.  A.  69,  s.  87. 

{g)  Exp.  James,  9  Ch.  609. 

Qi)  Ib. 

{i)  Exp.  VUlars,  9  ib.  432. 


(i)  Exp.  Brooke,  ib.  301 ;  Stock  v. 
Holland,  9  L.  E.Exc.  147. 

[1)  Exp.  Key,  10  Eq.  432,  C.  J. 
Bacon. 

(m)  Jud.  Act,  1875,  38  &  39  Vict.  0. 
77,  s.  10  ;  Be  Priniing,  &c.  Co.,  8  Ch.  D. 
535,  M.  E.  ;  ite  Stockton,  &c.  Co.,  10  i6. 
346,  V.  C.  Bacon ;  not  followed,  see  Re 
Richards  &  Co.,  11  ib.  676,  J.  Fry;  Re 
Coal  Consumers'  Assoc.,  4  iJb.  625,  V.  C. 
Malins;  Exp.  Bmlwa/y,  Steel,  i-c.  Co., 
8  ib.  183,  V.  C.  Hall ;  Re  Albion  Steel 
Co.,  1  ib.  647. 

(?i)  Exp.  Bayner,  7  Ch.  325. 
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under  another  writ  for  less  than  £50,  the  latter  writ  is  not  within 
section  87  (o).     The  notice  to  the  sheriff  must  be  clear  (p). 

The  course  of  legislation  on  the  subject  of  execution  in  bank-    Course  of 
ruptoy  may  be  thus  summed  up : —  ®^'^  **'°"' 

Under  13  Eliz.  c.  7,  the  goods  were  bound  by  the  execution, 
if  there  was  no  act  of  bankruptcy  before  the  teste  of  the 
writ. 

Under  21  Jac.  1,  c.  19,  s.  9,  and  6  Geo.  4,  c.  16,  s.  108,  the 
goods  were  not  bound,  unless  they  had  been  seized  before  the 
act  of  bankruptcy. 

Under  12  &  13  Vict.  c.  106,  s.  184,  the  execution  was  not 
effectual,  unless  the  goods  had  been  seized  and  sold  before 
the  date  of  the  fiat  or  the  filing,  of  the  petition,  notwith- 
standing notice  of  an  act  of  bankruptcy  (q). 

Under  B.  Act,  1869,  s.  12,  goods  are  not  bound  by  the  writ 
from  the  delivery  thereof ;  there  must  also  be  seizure  before 
the  act  of  bankruptcy. 

Under  B.  A.  1869,  s.  95,  subs.  3,  goods  seized  and  sold 
in  the  interval  between  the  act  of  bankruptcy,  and  the 
order  of  adjudication,  without  notice  of  the  act  of  bank- 
ruptcy are  protected. 

The  B.  A.  1849  (r),  by  which  assignees  and  creditors  in  bank-  Assignees, 
ruptcy  were  judgment  creditors  ■  in  manner  therein  stated,  has  CTeditore. 
been  repealed  (s). 

(5.)  Judgments  under  warrant  of  attorney  in  insolvency. 
Judgments  may  have  been  entered  up  under  the  warrant  of 
attorney,  directed  by  the  87th  section  of  1  &  2  Vict.  c.  110  (since 
repealed)  (t),  to  be  entered  up  against  an  insolvent :  but,  until 
judgment  was  entered  up,  the  insolvents'  after  acquired  estate  was 
unaffected  {u).  Such  a  judgment  did  not  require  registration  under 
the  judgment  acts,  but  it  could  not  be  enforced  without  permission 
of  the  Insolvent  Court  (x),  which  alone,  to  the  exclusion  of  the 

(o)  Exp.  Lovering,  17  Eq.  452,  C.  J.  (s)  U  &  25  Vict.  c.  34,  Sched.  G.;  and 

Bacon.  32  &  33  Vict.  c.  83,  Sched. 

{p)  Exp.  Spooner,  10  Ch.  168.  (0  32  &  33  Vict.  c.  83,  Sched. 

(q)  Edwards  v.  ScarArook,  3  B.  &  S.  (u)  M  Moylan,  16  Beav.  220  ;  Hols- 

280 ;  32  L.  J.  Q.  B.  45  ;  TouTig  v.  Boe-  grave  v.  Hedges,  3  Drew.  74;  SawkerY. 

buck,  2  H.  &  0.  296  ;  32  L.  J.  Q.  B.  260;  HalUwell,  2  Sm.  &  G.  498;  18  Jur.  783. 

Euttm  V.  Cooper,  6  Exc.  159.  See  Seymour  v.  Lucas,  1  Dr.  &  Sm.  177. 

(?■)  la  &  13  Vict.  c.  106,  3.  257.  (a;)  Harden  v.  Forsyth,  1  Q.  B.  177. 
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Chap.  li. 


under  war- 
rants of 
attorney. 


superior  Courts,  had  jurisdiction  to  order  satisfaction  to  be  entered 
up  on  such  a  judgment  (3/).  This  judgment  could  only  be  entered 
up  against  the  insolvent  himself,  and  could  not  be  entered  up 
against  his  heir,  or  legal  personal  representatiye  (z). 

The  restrictions  under  former  bankrupt  laws,  against  execution 
creditors  under  judgments  founded  upon  a  warrant  of  attorney 
cognovit  or  consent,  have  been  repealed  and  not  re-enacted. 


6  Geo.  4, 


B.  A.,  1849. 
B.  A.,  1861. 


(6.)  New  security  after  discharge  in  bankruptcy. 

It  is  doubtful  whether  a  new  security  can  be  enforced,  or  action 
brought  on  any  new  contract,  for  recovery  of  a  debt  included  in  a 
bankrupt's  discharge  (a). 

Irrespective  of  enactment,  it  has  been  held  in  many  cases  that  a 
debt,  though  barred  by  a  certificate,  is  a  sufficient  consideration  for 
a  promise  to  pay  it  (&).  The  ratio  decidendi  of  the  cases  was,  that 
the  remedy  only  was  gone,  but  that  the  debt  continued  to  exist ; 
and  so  there  was  such  a  moral  obligation  to  pay  it,  as  would  afford  a 
sufficient  consideration  to  support  the  express  promise  (c). 

The  course  of  legislation  was  this : 

By  6  Geo.  4,  c.  16,  s.  131,  no  bankrupt  was  liable  upon  a  promise 
to  pay  a  debt  discharged  by  a  certificate,  unless  the  promise  were 
in  writing. 

By  B.  A.  of  1849  {d),  and  B.  A.  of  1861  (e),  no  action  could  be 
brought  on  such  a  promise,  whether  verbal  or  written. 

Those  acts  are  repealed  by  B.  A.  of  1869  (/),  and  that  act 
is  silent  on  the  subject ;  but  by  section  49  thereof,  in  any  pro- 
ceedings in  respect  of  any  debt  discharged,  the  bankrupt  may 
plead  his  discharge. 

Under  this  act,  a  bill  of  exchange  given,  after  the  repeal  of  the 
old  acts  for  a  debt  barred  while  they  were  in  force,  was  held  void  (g) ; 
and  a  promise  to  pay  a  debt  discharged,  without  any  new  considera- 
tion, is  void  as  nudum  pactum  {h) ;  but  such  promise  will  be  valid,  if 
there  was  any  new  consideration  (i). 


(d)  Sect.  204. 

(e)  Sect.  164. 

(/)  32&33Viot.  c.  71. 

{g)  Rimini  v.  Van  Fraagh,  8  L.  E. 
Q.  B.  1. 

(A)  Jcmes  v.  Plielps,  20  W.  R.  92,  V. 
C.  Bacon ;  Eeathcr  v.  Bell,  2  C.  P.  D.  1. 

(i)  Jaheman  v.  Cook,  4  Ex.  D.  26. 


!V.  Joy,  22  L.  T.  83,  Q.  B.  ; 
Dart  &  Barb.  31,  ed.  5. 

(z)  Exp.  Welchman,  11  Ch.  D.  53, 
L.  J.  James. 

(a)  Ashhy  v.  Killick,  5  M.  &  W.  509. 

(6)  Kiri^atrick  v.  Tatteraall,  13  ib. 
770. 

(c)  Ford  V.  Dornford,  10  Jur.  285,  Q.B. 
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Any  bill  of  sale,  warrant  of  attorney,  or  promissory  note,  merely 
for  the  old  debt,  was  void  under  the  repealed  statutes  (/c) :  but,  if  the 
new  security  were  under  seal,  which  requires  no  consideration,  it 
would  seem  to  be  valid. 


(7.)  Fraudmlent  agreements  with  creditors. 

Securities  given  by  a  bankrupt  to  a  creditor,  without  communica- 
tion to  the  other  creditors,  by  which  the  creditor  obtains  a  pre- 
ference over  them,  are  void  (i) ;  although  no  creditor  be  actually 
induced  by  the  fraud  to  come  in  (wi). 

Securities,  the  consideration  for  which  is  the  withdrawal  of  the 
creditor's  opposition  in  the  bankruptcy  of  the  debtor,  are  also  void  {n) ; 
and  also  securities  for  a  debt  omitted  from  the  schedule  and  secretly 
held  in  suspense  until  the  discharge  of  the  debtor  (o). 

It  makes  no  difference  that  the  fraudulent  creditor  is  surety  for 
the  composition  ( 'p) ;  and  a  release  contained  in  the  composition 
deed  is  binding  upon  the  fraudulent  creditor  {q). 

The  trustees  of  the  bankrupt  can  recover  the  amount  received  in 
respect  of  the  fraudulent  security  (r) ;  and  the  debtor  also  can  recover 
the  amount  from  the  creditor  if  he  is  compelled  to  pay  the  fraudulent 
security  in  the  hands  of  a  third  party  (s),  and  even  if  he  has  paid 
the  money  under  the  fraudulent  agreement  to  the  creditor 
himself  (i). 

Where  a  security  is  given  to  some  creditors  for  more  than  the 

(i)  Peakman  v.  Harrison,  14  Eq.  484,  dlehury  v.  Walker,  4  Y.  &  C.  424. 
v.  C.  Malins ;  Baip.  Hart,  9  Jur.  402 ;  [n)  Jackson  v.  Damson,  4  B.  &  Aid. 

2  D.  &  L.  778  ;  Sheerman  v.  Thompson,  691  ;  Rogers  v.  Kingston,  2  Bing.  441. 
11  A.  &  E.  1027 ;  Kidson  v.  Twiner,  27  (o)  Tabram  v.  Freeman,  2  Cr.  &  M. 

L.  J.  Exo.  492.  451 ;  4  Tyrw.  180. 

{I)  Jackman  v.  Mitchell,  13  Ves.  581  ;  (p)   Wood  v.  Barker,  sup. 

Mare  v.  Sandford,  1  Giff.  288  ;  5  Jur.  (q)  Exp.  Oliver,  4  De  G.  &  J.   354 ; 

N.  S.  1339;  see   Coleman  v.  Waller,  3  Mallalieu,  y.  Hodgson,  15  Jui-.  817,  Q.  B. 
Y.  &  J.  212  ;  Tmk  v.  Tooko,  9  B.  &  Cr.  (»•)  Alsager  v.  Spalding,  8  So.  204. 

444 ;   Easfbrook  v.   Scott,  3   Ves.   456  ;  ,    (s)  Bradshaw  v.  ,B.  9  M.  &  W.  29 ; 

Knight  V.  Hunt,  5  Bing.  432;  Belcher  y.  Horton  v.   Riley,  11  ib.  492.     But  see 

Samboume,  8  Jur.  858,  Q.B.;  Leev.Zock-  Watson  v.  Bennett,  12  W.  R.  1008. 
hart,  3  My.  &  Cr.  316  ;  Leicester  v.  Hose,  4  (t)  Smith  v.  Cuff,  6  M.  &  S.  160 ;  SmUh 

East,  372  ;  Marc  v.  Warner,  3  Giff.  100  ;  v.  Bromley,   2  Doug.   697,  note  F.   6 ; 

7  Jur.  N.  S.  1228  ;  Mare  v.  Earle,  ib.  Hortrni  v.    Mley,    11   M.   &  W.    492  ; 

1230  ;  McKewan  v.  Sanderson,   20  Eq.  Atkinson  v.  Denby,  7  H.  &  N.  934  ;  8 

65,  V.  C.  Malins ;   Wood  v.  Barker,  11  Jur.  N.  S.  1012 ;  afflrming  7  ib.   1205, 

Jur.  N.  S.  905.  V.  C.   Bacon ;  Lcnsherg's  Policy,  7  Ch. 

(to)  Fawcett  v.  Gee,  3  Anst.  910  ;  Mkl-  D.  650.     But  see  Wilson  v.  Bay,  2  P.  & 

dleton  V.  Lord  Onslow,  1  P.  Wms.  768  ;  D.    253 ;  Belcher  v.  Samboume,  sup.  ; 

Ooekshctt  v.  Bennett,  2  T.  R,  763  ;  Pen-  Higgins  v.  Pitt,  4  Exc.  312. 

K 
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JUDGMENTS  AS  AFFECTED  BT  BANKRUPTCY.         Chap.  14. 


Creditor 
proving  must 
refund  sums 
improperly 
paid  under 
composition. 


False  repre- 
sentation in 
bankruptcy. 


composition,  the  esfecuting  creditors  are  not  bound  by  the  cdm- 
position  deed  (u) ;  and  the  fraudulent  creditor  can  neither  recover 
upon  the  fraudulent  security,  nor  share  in  the  composition  {x). 
Indeed,  it  would  seem  that  a  creditor,  who  has  practised  a  fraud  of 
this  sort  on  the  other  creditors,  will  not,  if  the  composition  is  not 
paid  and  the  debtor  becomes  bankrupt,  be  allowed  to  prove  under 
the  bankruptcy  for  either  his  original  debt  or  the  composition  (y). 

And  where  a  debtor  obtained  the  consent  of  one  of  his  creditors 
to  a  composition  by  a  secret  promise  to  pay  his  debt  in  full,  which 
promise  he  performed  and  afterwards  became  bankrupt,  the  creditor 
was  not  allowed  to  prove  a  new  debt,  without  first  deducting  the 
sums  so  paid  to  him  beyond  the  former  composition  {z). 

By  the  B.  A.,  1869,  ss.  17  &  88,  pars.  3  &  9,  all  the  property 
of  the  bankrupt  vests  in  the  registrar  of  the  Court  until  the  appoint- 
ment of  a  trustee,  and  then  in  the  trustee. 

It  is  a  misdemeanour  for  any  person  adjudged  bankrupt,  and  for 
any  person  whose  affairs  are  liquidated  in  pursuance  of  the  B.  A., 
1866,  punishable  with  imprisonment  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labour,  if  he  be  guilty  of 
any  false  representation,  or  other  fraud,  for  the  purpose  of  obtaining 
the  consent  of  his  creditors,  or  any  of  them,  to  any  agreement  with 
reference  to  his  affairs,  or  his  bankruptcy,  or  liquidation  (a). 


(m)  Dauglishr.  Tennent,  2  L.  K.  Q.  B. 
49  ;  CulUngworth  y.  Lloyd,  2  Beav.  385  ; 
TToody.  BarJcer,  1  Eq.  139,  V.  C.  Stuart. 
See  Bush  y.Shipmcm,  10  Jur.  507,  L.  C; 
Eobs.  Bky.  216,  ed.  2,  233,  ed.  3. 

(k)  Howden  v.  Eaigh,  3  P.  &  D.  661. 


(y)  Eobs.  Bk.,  177,  ed.  Z;  Re  Cross, 
4  De  G.  &S.  364,  note. 

(z)  Robs.  ib.  ;  Exp.  Mmton,  1  M.  & 
A.  440  ;  3  D.  &  C.  688. 

(a)  The  Debtors  Act,  1869,  32  &  33 
Vict.  c.  62,  s.  11  (16). 
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JUDGMENTS    GENERALLY. 


Sect, 
1, 

2. 
3. 
4. 
5. 
6. 


As  affecting  leaseholds  and  chattels 
Execution  of  judgments     .... 
Execution  under  1  d  2  Vict.  c.  110,  s.  12 
Scire  facias  on  judgments 
Effect  of  debtor  being  taken  in  execution 
Interest  on  judgments        .... 
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8.  Judgments  against  companies     . 

9.  Contribution  between  lands  subject  to  judgments 

10.  Effect  of  release  of  part  of  land  charged 

11.  Satisfaction  of  judgments        .         »         .         . 

12.  Statute  of  limitations         .         .         . 
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(1.)  As  affecting  leaseholds  and  chattels. 

At  common  law,  chattels  were  said  to  be  bound  from  the  teste  of  ■*■*  commoa 

law. 
the  writ ;  and,  under  the  Statute  of  Westminster,  leaseholds  were 

subject  to  the  writ  of  elegit,  and  execution  of  a  moiety  might  have 

been  thereby  had. 

Since  the  Statute  of  Frauds,  neither  leaseholds  nor  chattels  were  Statute  of 

Frauds. 

bound,  except  from  the  time  of  the  delivery  of  the  writ  of  execu- 
tion to  the  sheriff  (a) ;  but  that  was  only  as  between  the  creditor 
and  third  parties,  for  there  are  cases  to  shew  that,  as  against  the 
debtor  himself,  the  goods  were  still  bound  from  the  teste  of  the 
writ  (6).  The  chattels,  real  and  personal,  were  bound  from  the  de- 
livery of  the  writ  until  the  return  thereof;  but,  if  the  writ  was 
returned  without  a  sale,  it  no  longer  bound  them  (c). 


(a)  29  Car.  2,  c.  3,  s.  16  ;  Burdm  v. 
Kennedy,  3  Atk.  738  ;  Jewnes  v.  Wilkins, 
1  Ves.  S.  195. 

(J)  Exp.    Williams,   7  Ch.    317,    L. 
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J.  Mellish,  and  inf.  p.  133. 

(c)  Willia'ms  v.  Craddock,  i  Sim.  313  ; 
Caiiston  V.  Macklon,  2  ih.  242. 
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Chap.  15. 


Purehaae  of 
chattels  be- 
tween writ 
and  seizure. 


Terms 
extended. 


Seizure  does 
not  alter  the 
property. 


Chattels  real. 


No  lien  on 
chattels  till 
execution. 


,  An  alteration  has  been  made  in  this  respect,  and  by  statute  (d) 
a  bona  fide  purchaser  of  chattels,  after  the  writ  and  before  actual 
seizure,  without  notice  of  the  writ,  is  protected ;  and,  under  this 
statute,  where  a  debtor  assigns  chattels  to  trustees  for  his 
creditors,  notice  to  the  debtor  is  notice  to  the  trustee :  otherwise 
a  debtor  would  always  be  able  to  defeat  an  execution  (e). 

If  the  debtor  be  possessed  of  a  term  for  years,  the  sheriff  may 
either  extend  it,  that  is,  deliver  it  to  the  creditor  on  the  extended 
value,  or  he  may  sell  the  term  to  the  creditor  as  part  of  the  per- 
sonal estate  of  his  debtor,  at  a  gross  price  appraised  and  settled  by 
the  jury  (/) ;  for  the  sale  is  made  by  the  sheriff,  and  not  by  the 
creditor  {g),  and  the  sale  may  be  by  private  contract  Qi).  The 
debtor  may  save  the  term  by  tender  to  the  sheriff  prior  to  its 
assignment  to  the  creditor,  or  by  tender  in  Court  before  actual  as- 
signment by  the  sheriff;  but  if  no  such  tender  is  made,  the  pro- 
perty is  altered  by  the  assignment  of  the  sheriff,  and  the  creditor 
may  dispose  of  it  without  being  accountable  for  the  profits  (i). 

But,  by  the  mere  seizure  of  the  sheriff,  the  property  of  the  debtor 
in  the  term,  or  even  ia  goods,  is  not  altered  (A;).  After  seizure, 
the  sheriff  has  only  a  special  property  in  the  goods,  which  will 
enable  him  to  maintain  an  action  for  them  (I).  If,  however, 
the  judgment  be  afterwards  reversed,  the  sale  and  assignment  will 
be  void,  and  a  writ  of  restitution  awarded.  But  if  the  term  had 
been  sold  under  afi.fa.,  and  the  judgment  had  been  reversed,  the 
sale  would  have  been  valid  (m). 

In  the  case  of  chattels  real,  the  property  remains  in  the  debtor, 
until  the  execution  of  an  actual  assignment  by  the  sheriff  to  the 
purchaser ;  and  the  debtor  may  recover  them  at  law  from  the  execu- 
tion creditor  himself  if  he  have  purchased  without  an  actual  written 
assignment  (ra). 

Notwithstanding  the  Statute  of  Westminster,  it  has  been  held, 
that,  by  the  operation  of  the  Statute  of  Frauds  (o),  the  plaintiff  has  no 


(d)  19  &  20  Vict.  c.  97,  s.  1. 

(e)  JSobson  v.  TJielusson,  2  L.  R.  Q.  B. 
642. 

(/)  2  Inst.  395;  Fleetwood's  case,  8 
Kep.  171  a  ;  Dalt.  Sher.  137  ;  1  &  2  Vict. 
c.  110,  3.  13. 

(g)  Stratford  v.  Twynam,  Jac.  418. 

(h)  Exp.  Villars,  9  Ch.  432. 

(i)  Gilb.  Ex.  34  ;  2  Saund.  68 ;  Comyn 
T.  Brandlyn,  Moore,  873. 


{k)  Playfair  v.  Musgrove,  14  M.  & 
W.  239  ;  15  L.  J.  Exc.  26  ;  Giles  v. 
Grover,  9  Bing.  158. 

(l)  Wilbraham  v.  Snow,  2  Wms.  Satuid. 
47  a. 

(m)  Ooodyere  v.  Ince,  Cro.  Jac.  246 ; 
Bao.  Abr.  Execution  D. 

{%)  Doc  V.  Jones,  9  M.  &  "W.  372  ; 
Flayfair  v.  Musgrove,  14  ib.  239. 

(o)  29  Car.  2,  c.  3,  s.  16. 
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lien  on  the  leaseholds  till  execution  (p).   Notwithstanding  the  judg- 
ment, the  debtor  could  well  assign  the  legal  term  at  his  pleasure  (q). 

As  between  different  plaintiffs,  the  sheriff  must  give  priority  to  As  between 
the  writ  oifi.fa.  first  delivered  to  him,  from  which  time  the  goods  plaintiffs, 
are  bound  (r).     This  provision,  however,  of  the  Statute  of  Frauds, 
only  applies  in  favour  of  purchasers ;  and  as  against  the  party  him-  ^^n  goods 
self,  and  all  other  persons  but  purchasers,  the  goods,  &c.,  are  bound  the  teste. 
from  the  teste  of  the  writ(s).     And,  therefore,  if  the  debtor  die 
between  the  issuing  of  the  writ  and  the  delivery  of  it  to  the  sheriff, 
the  creditor  may  either  take  the  goods  in  execution  under  the  writ, 
in  whosesoever  hands  they  may  be,  or  proceed  against  the  exe- 
cutor (t).      So  if  a  judgment  be  recovered  against  the  testator 
within  a  year  before  his  death,  the  creditor  may  take  the  goods  in 
execution  in  the  hands  of  the  executor  under  a  vmt  tested  a  day 
previous  to  the  testator's  death  (m). 

(2.)  Execution  of  Judgments  (x). 
r.  1.  A  judgment  for  the  recovery  by,  or  payment  to,  any  person  ^{°y^^™®"* 
of  money  may  be  enforced  by  any  of  the  modes  by  which  a  judg- 
ment, or  decree,  for  the  payment  of  money  of  any  court  whose  juris- 
diction is  transferred  by  the  Jud.  Act,  might  have  been  enforced  at 
the  time  of  the  passing  thereof  (y). 

r.  2.  A  judgment  for  the  payment  of  money  into  Court  may  be  into  Court, 
enforced  by  writ  of  sequestration,  or  in  cases  in  which  attachment 
is  authorised  by  law,  by  attachment. 

r.  3.  A  judgment  for  the  recovery,  or  for  the  deUveryof  the  pos-  For  recovery 
session,  of  land  may  be  enforced  by  writ  of  possession,  and  that 
without  leave  of  the  Court  (z). 

1:  4.  A  judgment  for  the  recovery  of  any  property  other  than  For  recovery 
land  or  money  may  be  enforced —  property. 

By  vin:it  for  delivery  of  the  property  (a) : 
By  writ  of  attachment : 
By  writ  of  sequestration. 

(p)  Shirley  v.    Watts,    3  Atk.  200  ;  7  Ch.  317. 

Forth  V.  Suke  of  Norfolk,  4  Mad.  506.  (u)  Jud.  Act,  1875,  Ord.  xlii. 

(g)  Prid.  Judg.  12,  ed.  i.  (y)  See  Dan.  C.  P.  ed.  i,  p.  938,  and 

(r)  Sutchinson  v.  Johnston,   1   T.  R.  ed.  5,  p.  906 ;   Chitty's  Arch.  Pr.   by 

729.  Prent.  ed.  11,  p.  588,  and  ed.  12,  p.  591. 

(i)  1  Saund.  219,/.  ;  sup.  p.  131.  {z)  Sprunt  v.  Pugh,  7  Ch.  D.   567, 

(<)  Banken  v.  Harwood,  5  Ha.  215 ;  M.  R. 

Jud.  Act,  1875,  Ord.  xlii.,  r.  19.  (a)  See  Ivory  v.  Cruikshank,  W.  N. 

(«)  1  Saund.  219,  e ;  Exp.   Williams,  1875—249. 
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As  to  the  writ  of  attachment,  see  (&). 

As  to  the  writ  of  sequestration,  see  (bb). 

Judgment  to         r.  6.  A  iudgment  requiring  any  person  to  do  any  act,  other  than 
do  other  acts.       1  ''      ^  ^  ,.„  ■,.  _xi-  i, 

the  payment  of  money,  or  to  abstam  from  doing  anytnmg,  may  be 

enforced  by  writ  of  attachment,  or  by  committal. 
On  conditional  r.  7.  Where  a  judgment  is  to  the  effect  that  any  party  is 
entitled  to  any  relief,  subject  to,  or  upon  the  fulfilment  of,  any  con- 
dition or  contingency,  the  party  so  entitled  may,  upon  the  fulfil- 
ment of  the  condition  or  contingency  and  demand  made  upon  the 
party  against  whom  he  is  entitled  to  relief,  apply  to  the  Court  or  a 
judge  for  leave  to  issue  execution  against  such  party.  And  the 
Court  or  judge  may,  if  satisfied  that  the  right  to  relief  has  arisen 
according  to  the  terms  of  the  judgment,  order  that  execution  issue 
accordingly,  or  may  direct  that  any  issue  or  question  necessary 
for  the  determination  of  the  rights  of  the  parties  be  tried  in 
any  of  the  ways,  in  which  questions  arising  in  an  action  may  be 
tried. 

r.  8.  Where  a  judgment  is  against  partners  in  the  name  of  the 
firm,  execution  may  issue  in  manner  following : — 

{a).  Against  any  property  of  the  partners  as  such: 

(6.)  Against  any  person  who  has  admitted  on  the  pleadings 

that  he  is,  or  has  been  adjudged  to  be,  a  partner : 
(c.)  Against  any  person  who  has  been  served,  as  a  partner, 
with  the  writ  of  summons,  and  has  failed  to  appear. 
Application  to    jf  ^-j^e  party  who  has  obtained  judgment  claims  to  be  entitled  to 

issue  execution  r       j  j       n 

against  other     issue  execution  against  any  other  person  as  being  a  member  of  the 
partneft.  firm,  he  may  apply  to  the  Court  or  a  judge  for  leave  so  to  do ;  and 

the  Court  or  judge  may  give  such  leave,  if  the  liability  be  not  dis- 
puted, or,  if  such  liability  be  disputed,  may  order  that  the  liabiHty 
of  such  person  be  tried  and  determined,  in  any  manner  in 
which  any  issue  or  question  in  an  action  may  be  tried  and 
determined. 
When  writ  r.  15.  Every  person,  to  whom  any  sum  of  money  or  any  costs 

may  e  sue        ^j^^^jj  ^^  payable  under  a  judgment,  shall,  immediately  after  the 
time  when  the  judgment  was  faUy  entered,  be  entitled  to  sue  out 
one  or  more  Writ  or  writs  oifi.fa.,  or  one  or  more  writ  or  writs  of 
elegit,  to  enforce  payment  thereof,  subject  nevertheless  as  follows: — 
(a.)  If  the  judgment  is  for  payment  within  a  period  therein 

(I)  Mack.  &  Forbes  Jud.   Act,   Ord.  (bb)  lb.  Ord.  xlvii.,  p.  201,  and  Form 

xUt.,  p.  198,   and  Form  of  Writ  App.       of  "Writ  App,  (F.)  No.  10,  p.  334,  ib. 
(F.)  No.  9,  p.  333. 
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mentioned,  no  such  writ  as  aforesaid  shall  be  issued, 
until  after  the  expiration  of  such  period. 
(6.)  The  Court  or  judge  at  the  time  of  giving  judgment,  or  the 
Court  or  a  judge  afterwards,  may  give  leave  to  issue 
execution  before,  or  may  stay  execution  until  any  time 
after,  the  expiration  of  the  periods,  thereinbefore  pre- 
scribed (c). 
r.  16.  A  writ,  of  execution,  if  unexecuted,  shall  remain  in  force  Writ  how 
for  one  year  only  from  its  issue,  unless  renewed  in  the  manner  an°/how*"^™ 
thereinafter  provided ;  but  such  writ  may,  at  any  time  before  its  "renewed, 
expiration,  by  leave  of  the  Court  or  a  judge,  be  renewed  by  the  party 
issuing  it  for  one  year  from  the  date  of  such  renewal ;  and  so  on 
from  time  to  time  during  the  continuance  of  the  renewed  writ, 
either  by  being  marked  with  a  seal  of  the  Court  bearing  the  date  of 
the  day,  month,  and  year  of  such  renewal,  or  by  such  party  giving 
a  written  notice  of  the  renewal  to  the  sheriff,  signed  by  the  party  or 
his  attorney  and  bearing  the  like  seal  of  the  Court ;  and  a  writ  of 
execution  so  renewed  shall  have  effect,  and  be  entitled  to  priority, 
according  to  the  time  of  the  original  delivery  thereof. 

r.  17.  The  production  of  a  writ  of  execution,  or  of  the  notice  Evidence  of 
renewing  the  same,  purporting  to  be  marked  with  such  seal  as  in 
the  last'preceding  rule  mentioned,  showing  the  same  to  have  been 
renewed,  shall  be  sufficient  evidence  of  its  having  been  so  renewed. 

r.  18.  As  between  the  original  parties  to  a  judgment,  execution  Execution 

.,,..  „  ,  „i        withia  six 

may  issue  at  any  time  withm  six  years  from  the  recovery  of  the  years. 
judgment. 

r.  19.  Where  six  years  have  elapsed  since  the  judgment,  or  any  Application  to 
change  has  taken  place  by  death  or  otherwise  in  the  parties  entitled  after  six  years. 
or  liable  to  execution,  the  party  alleging  himself  to  be  entitled  to 
execution  may  apply  to  the  Court  or  a  judge  for  leave  to  issue  exe- 
cution accordingly.  And  such  Court  or  judge  may,  if  satisfied  that 
the  party  so  applying  is  entitled  to  issue  execution,  make  an  order 
to  that  effect,  or  may  order  that  any  issue  or  question  necessary  to 
determine  the  rights  of  the  parties  shall  be  tried  in  any  of  the 
ways  in  which  any  question  in  an  action  may  be  tried ;  and  in 
either  case  such  Court  or  judge  may  impose  such  terms  as  to  costs 
or  otherwise,  as  shall  seem  just. 

r.  20.  Every  order  of  the  Court  or  a  judge,  whether  in  an  action.  How  orders 

enforced. 

(c)  As  to  speedy  execntion  before  this      P.  143,  ed.  4,  and  Archb.  by  Prentice, 
order,  see  1  Wm.  4,  c.  7,  and  Dan.  Ch.       383,  ed.  13. 
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cause,  or  matter,  may  be  enforced  in  the  same  manner  as  a  judg- 
ment to  the  same  effect. 

r.  21.  In  cases  other  than  those  mentioned  in  rule  18,  any 
person,  not  being  a  party  in  an  action,  who  obtains  any  order,  or  in 
whose  favour  any  order  is  made,  shall  be  entitled  to  enforce  obe- 
dience to  such  order  by  the  same  process  as  if  he  were  a  party  to 
the  action ;  and  any  person,  not  being  a  party  in  an  action,  against 
whom  obedience  to  any  judgment  or  order  may  be  enforced,  shall 
be  Uable  to  the  same  process  for  enforcing  obedience  to  such 
judgment  or  order,  as  if  he  were  a  party  to  the  action. 

r.  22.  No  proceedings  by  cmditd  querela  shall  hereafter  be  used  ; 
but  any  party,  against  whom  judgment  has  been  given,  may  apply 
to  the  Court  or  a  judge  for  a  stay  of  execution,  or  other  relief, 
against  such  judgment,  upon  the  ground  of  facts  which  have  arisen 
too  late  to  be  pleaded ;  and  the  Court  or  judge  may  give  such  relief 
and  upon  such  terms  as  may  be  just. 


Writs  under 
1  &  2  Vict, 
c.  110. 


M.  fa.  and 
elegit. 


Execution 
upon  old 
judgment. 


Under  the  20th  sect,  of  1  &  2  Vict.  c.  110,  the  suing  out  of  new 
or  altered  writs,  and  the  form  and  execution  thereof,  were  regu- 
lated: and  by  the  Jud.  Act,  1875,  Ord.  xhii.,  writs  oi  fi.fa.  and 
of  elegit  are  to  have  the  same  force  and  effect,  as  the  like  writs  had 
theretofore  had,  and  to  be  executed  in  the  same  manner  in  which 
the  like  writs  had  theretofore  been  executed  (cc). 

It  seems  that  it  is  not  necessary  to  obtain  leave  to  issue  execu- 
tion upon  a  judginent  more  than  six  years  old,  if  the  defendant  has 
agreed  to  dispense  with  the  necessity  for  so  doing,  and  an  agree- 
ment to  this  effect  is  frequently  inserted  in  cognovits  and  warrants 
of  attorney  {d).     A  parol  agreement  is  sufficient  (e). 

An  application  for  leave  to  issue  execution  cannot  be  made  after 
twelve  years  from  the  recovery  of  the  judgment,  unless  there  has 
been  a  payment  on  account,  or  an  acknowledgment  in  writing,  of  the 
existence  of  the  debt ;  in  which  case  the  application  must  be  made 
within  twelve  years  from  the  time  of  the  payment,  or  acknow- 
ledgment (/).      Except  under   special  circumstances,  the  appli- 


{cc)  See  C.  0.  xxix.  sec.  3,  rr.  6 — 10 ; 
Stamford  v.  Bobmson,  3  Man.  &  G.  407  ; 
lie  Price,  4  L.  R.  C.  P.  157  ;  Dan.  C.  P. 
958,  ed.  4,  903,  ed.  5  ;  Chitty's  Arch. 
Pr,  by  Prent.  634,  ed.  11,  and  644,  683, 
ed.  12. 

(d]  Barmer  v..  Johnson,  3  D.  &  L.  38  ; 


14  M.  &  W.  336  ;  Cooper  v.  Norton,  16 
L.  J.  Q.  B.  364  ;  Siscocks  v.  Kemp,  3  A. 
&  E.  676 ;  Dolling  v.  WhiU,  22  L.  J. 
Q.  B.  327. 

(e)  Morgan  v.  Burgess,  1  Dowl.  N.  S. 
850. 

(/)  37  &  38  Vict.  c.  57,  s.  8. 
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cation  should  be  made  to  a  judge  upon  summons,  and  not  to  the 
Court  (g).  After  obtaining  leave  to  issue  execution,  if  six  years 
pass  before  execution,  leave  must  be  again  obtained  before  execu- 
tion can  be  sued  out  (h). 

If  the  inquisition  by  the  sheriff  be  void  for  any  defect  appearing  Issuing  new 
on  the  face  of  it,  the  Court  will,  on  motion,  order  the  writ  to  be  ^" 
vacated,  and  award  a  new  one  and  amerce  the  sheriff  (i). 

Where  a  defeasance  to  a  warrant  of  attorney  provides  that  in  on  warrant  of 
default  of  payment  of  an  annuity  secured  thereby,  the  grantee  may 
sue  out  execution  or  executions  thereon,  this  will  warrant  successive 
executions  {k). 

The  execution  creditor  will  be  liable  in  trespass  for  a  sale  made 
by  the  sheriff  after  notice  received  from  the  debtor  of  the  execution 
being  set  aside  by  rule  of  Court  {I). 

It  is  settled  by  the  case  of  Imray  v.  Magnay  (m),  that  where  Subsequent 
goods,  seized  under  a  writ  of  fi.  fa.  founded  on  a  judgment  fraudu-  fraudulent 
lent  against  creditors,  remain  in  the  hands  of  the  sheriff,  or  are  ''*^*- 
capable  of  being  seized  by  him,  he  is  compellable  to  seize  and  sell 
such  goods  under  a  subsequent  writ  founded  on  a  bona  fide  debt, 
and,  if  he  neglect  to  do  so,  having  notice  of  the  fraud  at  the  time 
he  ought  to  have  executed  the  second  writ,  or,  if  he  could  have 
discovered  it  by  reasonable  inquiry,  he  is  responsible  for  neglecting 
to  seize  and  sell  the  goods,  though  not  a  party  to  the  fraud  (m). 
Nor  does  it  alter  the  case,  that  the  sheriff  has  sold  and  assigned 
the  goods  under  the  former  writ  to  a  supposed  bond  fide  person, 
but  who  is  really  a  party  to  the  fraud  (w). 

When  goods  taken  in  execution  by  one  sheriff  are  seized  by 
another  sheriff,  trustees  in  bankruptcy  of  the  debtor,  under  a  sub- 
sequent bankruptcy,  cannot  set  up  the  title  under  the  former  exe- 
cution, in  order  to  invalidate  the  second,  on  the  trial  of  an  issue 
under  the  Interpleader  Act  (0). 

After  the  sheriff  has  delivered  the  lands  to  the  creditor  under  an  other  writs 
elegit,  the  latter  cannot  have  either  a,fi.fa.  or  ca.  sa.  (p).     But,  if     ^^^'  ^''' 
the  sheriff  return  nihil  to  the  elegit,  or,  if  nothing  be  done  on  the 
writ,  the  creditor  may  sue  out  a  ca.  sa.  or  fi.  fa.,  or  may  bring  an 

(g)  Arch.  Pr.  by  Prent  927,  ed.  13.  doubted ;  Semmct  v.  Lawrence,  14  Jur. 

(A)  2  SeUon,  189.  1067,  Q.  B. 

(i)  2  Saund.  69  n.  (n)  Christopherson  v.  Burton,  18  L.  J. 

(k)  CutUeH  v.  CoU,  1  C.  B.  278.  Exc.  60. 

(I)  Perkins  v.  Plympton,  7  Bing.  676.  (0)  Belcher  v.  Patten,  ib.  69. 

(m)  11  M.  &  "W.  267,  but  this  case  is  (p)Tidd's  Pr.  996,  ed.  9,  mi  sup.  p.  47- 
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action  on  the  judgment  (q).  And,  after  a  Ji.  fa.,  the  creditor  may- 
have  either  a  ca.  sa.  or  elegit  (r).  If  the  creditor  he  evicted  out  of 
the  extended  lands,  he  might  have  had  a  scire  facias  out  of  the 
Court  from  which  the  first  execution  issued  on  which  a  new  writ 
might  have  issued,  and  now  he  may  apply  to  the  Court  under  the  new 
rules  (s);  and  the  remedy  extends  to  his  personal  representatives  (i)  : 
or  if  the  record  is  removed  on  error-  into  another  Court  and 
affirmed  there,  he  may  also  have  a  similar  remedy  out  of  that 
Court.  But,  to  give  him  the  benefit  of  the  statute  (s),  he  must  be 
evicted  from  all, the  lands,  and  not  from  part  only  (m). 

Where  chattels  personal  in  the  hands  of  the  legal  owner  are 
subject  to  •  a  trust,  charge,  or  other  equitable  interest,  for  the 
benefit  of  another,  the  Court  will,  by  injunction,  prevent  the  seizure 
of  those  chattels  under  an  execution  against  such  legal  owner. 
Thus,  the  Court  will  protect  chattels,  which  belong  to  a  feme 
covert  for  her  separate  use,  from  an  execution  against  the  hus- 
band (a;),  and  will  protect  a  ship  and  cargo  which,  whilst  at  sea, 
has  been  the  subject  of  a  valid  equitable  assignment,  from  an  exe- 
cution issued  against  the  assignor,  where  the  assignee  has  done 
all  ia  his  power  to  complete  his  title  (y).  And,  even  at  law,  before 
the  Jud.  Acts,  in  some  cases,  as  of  an  executor  or  assignee  in 
bankruptcy  or  insolvency,  the  defendant,  in  his  character  of  trustee, 
might  have  disputed  the  seizure,  and  the  sheriff  was  entitled 
to  the  benefit  of  the  interpleader  rule  (z),  under  1  &  2  Wm.  4, 
c.  58. 

A  right  of  lien  upon  goods  is  not  a  subject  for  seizure  by  the 
sheriff,  not  being  saleable  (a) ;  nor  can  the  sheriff  seize  goods  sub- 
ject to  a  lien  (b).  But  money  paid  to  the  sheriff  for  the  redemp- 
tion of  goods  in  pledge  with  the  execution  debtor,  or,  as  it  seems, 
money  arising  from  the  sale  of  pledges  after  the  time  of  redemption 
passed,  will  belong  to  the  execution  creditor  (c). 

Goods  on  hire  for  a  term  cannot  be  seized  {d).  . 


(?)  Tidd'sPr.  1037,  ed.  9. 

W  lb.  1019. 

(«)'  32  Hen.  8,  c.  5. 

(<)  Co.  Litt.  290  a. 

(m)  lb.  289  b  ;  Fulwood's  case,  4  Hep. 
67 ;  2  Inst.  678  ;  Crawley  v.  Lidgcat, 
Cro.  Jac.  338. 

(x)  Newlands  v.  Paynter,  10  Sim.  377  ; 
4  My.  &  Cr.  408. 

(y)  Langton  v.  Harton,  1  Ha,  649. 


(2)  Fenwich  v.  Laycoek,  2  Q.  B.  108  ; 
et  vide  Whale  v.  Booth,  4  Doug.  36  ;  S. 
C.  note  to  Farr  v.  Newrrum,  4  T.  E.  625. 

{a)  Legg  v.  Evans,  6  M.  &  W.  36 ;  8 
Dowl.  177.    , 

(6)  Sogers  v.  Kennmj,  9  Q.  B.  592. 

(c)  Com,  •  Dig.  tit.  Executipn,  C.  4 ; 
Squire  v.  Uuetson,  1  Q.  B.  308. 

(d)  Dean  v.  Whitaker,  1  Carr,  &  P, 
347  ;  Duffill  v.  Spottiswode,  3  ib.  435, 
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The  creditor  of  a  partner  may  take  in  execution  the  partner's  Partners, 
share  in  all  the  tangible  property  of  the  partnership,  and  the  pur- 
chaser thereby  becomes  tenant  in  common  with  the  other  partners, 
subject  to  the  partnership  liabilities ;  and,  therefore,  where  the 
goods,  whUe  in  the  hands  of  the  sheriff,  were  sold  by  the  assignees 
under  a  subsequent  fiat  against  the  copartnership,  it  was  held,  that 
the  creditor  could  not  recover  the  proceeds  in  an  action  for  money 
had  and  received  (e),  and  the  rule  in  equity  is  the  same  (/). 

In  a  case,  an  execution  against  one  partner,  and  sale  of  his  share 
by  the  sheriff  to  a  third  person,  who  afterwards  assigned  to  the 
other  partner,  were  held  to  have  the  effect  of  dissolving  the  co- 
partnership, and  the  plaintiff  (the  execution  debtor)  obtained  a 
reference  to  the  Master  to  inquire  if  anything  remained  due  to  the 
plaintiff  on  a  settlement  oi the partn/rship  accounts  (g). 

It  is  presumed  that,  under  the  Jud.  Act,  1875,  Ord.  xlii.,  r.  8, 
the  sheriff  will,  as  formerly,  seize  partnership  property,  and  sell 
the  undivided  share  of  the  judgment  debtor  therein  (h) ;  and  that 
there  will  be  an  account  or  inquiry  directed  to  ascertain  what  his 
interest  is  (i). 

If  a  writ  be  delivered  to  a  sheriff  for  execution,  but  is  used  only  Fraudulent 
for  the  protection  of  the  goods  from  the  other  creditors,  the  sheriff 
may  return  nulla  bona  to  the  writ  (k). 

If  a  sheriff,  with  knowledge  that  rent  is  due,  sells,  or  removes,  Rent  due. 
the  goods,  he  is  liable  to  an  action  at  the  suit  of  the  landlord  under 
8  Anne,  c.  14,  s.  1  (l). 

Where  the  sheriff  has  seized  goods  under  a  writ,  which  is  bad  Seizure  under 
against  the  trustee  in  bankruptcy,  and  the  sheriff  has  also  seized 
provisionally  under  a  second  bond  fide  writ,  the  latter  prevails 
against  the  trustee  (m). 

The  sheriff  is  not  bound  by  an  estoppel  which  would  have  bound  Estoppel. 
the  debtor  ;  the  latter  may  have  disabled  himself  from  claiming  the 
goods,  but  they  remain  his  property,  notwithstanding  (n)  a  bond 


(e)  Oarhett  v.    Fealr,  5   Q.    B.   408  ;  Lindley  on  Ptnp.  ed.  4,  p.  691,  and  Sol. 

Farker  v.  Pistor,  3  B.  &  P.  288.  Jo.  Nov.  1875,  p.  58. 

(/)  Taylor  v.  Fields,  4  Ves.  396  ;  JSr^.  {k)  Doker  v.  Hosier,   2  Bing.  479  ;  3 

Hamper,  17  ib.  403  ;  Skip  v.  Harwood,  L.  J.  C.  P.  109. 

2  Sw.  586.  {l)  Cocker  v.  Musgrove,  9  Q.  B.  223  ; 

ig)  Harhershon  v.  Blurton,  1  De  G.  &  Siseley  v.  Syle,  11  M.  &  W.  16. 

S.  121.  (»i)  Qraham  v.  WUherby,  7  Q.  B.  491. 

(h)  Holmes  v.  Menlzc,  4  A.  &  E.  127.  {n)  Richards  v.  Johnson,  4  H.  &  N. 

(i)  Bcvan  v.  Letois,  1  Sim.  376.     See  660,  sed  qu. 
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fide  mortgagee  of  the  goods,  from  a  third  person,  by  direction  of 
the  debtor,  was  thus  defrauded  (o). 


(3.)  Execution  imder  1  (f  2  Vict.  c.  110,  s.  12. 

Money  and  The  general  rule,  that  the  sheriff  can  only  seize  things  which  he 

can  sell  {p),  is  naodifled,  in  some  respects,  by  1  &  2  Vict.  c.  110, 
which  enables  him  to  seize  money,  bank  notes,  cheques,  bills  of 
exchange,  promissory  notes,  bonds,  specialities,  or  other  securities 
for  money,  and  to  deliyer  the  money  and  bank  notes,  or  a  sufficient 
part  thereof,  to  the  execution  creditor,  and  to  hold  the  cheques, 
bills  of  exchange,  promissory  notes,  bonds,  specialities,  and  other 
securities  for  money,  as  a  security  for  the  amount  directed  to  be 
levied  under  the  fi.  fa.,  and  to  sue  for  the  money  due  on  the 
securities,  and  the  payment  to  the  sheriff  is  to  discharge 
the  party  liable  to  pay  under  such  securities;  but  the  sheriff 
is  not  to  be  bound  to  sue  on  such  securities  without  first 
being  indemnified  in  a  bond  and  two  sureties  by  the  execution 
creditor  (g). 

It  has  been  decided,'that  money  in  the  hands  of  the  sheriff, 
being  the  proceeds  of  the  sale  of  goods  seized  under  an  execution, 
is  not  liable  to  seizure  under  a.fi.fa.  against  the  execution  creditor, 
by  virtue  of  this  clause,  being  merely  a  debt  from  the  sheriff  (r) ; 
and,  in  like  manner,  where  money  is  lodged  in  the  hands  of  a  third 
person  in  trust  for  the  debtor,  this  clause  does  not  apply  (s) ;  it 
applies  only  where  the  money  is  set  apart  and  earmarked,  and  is 
the  specific  property  of  the  party  against  whom  the  fi.  fa. 
issues  (t).  Nor  can  the  unpaid  purchase  money  of  leaseholds 
be  seized  under  it  {x) ;  nor  can  cheques  of  the  Paymaster- General 
not  delivered  out;  but  the  Court  will  grant  a  stop-order  on 
petition  {z). 

Policies  of  assurance  are  "  securities  "  within  this  clause  (a). 


Policies. 


(o)  Sicha/rds  v.  Johnson,  i  H.  &  N.  (a)  Cowrkry  v.    Vmcent,    15  ib.   486. 

660.  See  Widgery  v.  Tepper,  6  Ch.  D.  370, 

(p)  Com.  Dig.  tit.  Execution,  C.  4.  C.  A.     Watts  r.  Jeffen-yes,  15  Jur.  436 ;  3 

(j)  Sect.  12.  Mac.  &  6.   422 ;  EoUnson  v.  Wood,  5 

(r)  Wood  v.  W.  i  Q.  B.  397  ;  Colling-  Bear.     388,     overruling    WhitJUld    v. 

ridge  v.  Paxton,  11  C.  B.  683.  Prkkett,  13  Sim.  259. 

(s)  Rdbinsom,  v.  Peace,  7  Dowl.  93.  (a)  Law  v.  London  Indisputable  Life 

(t)  Frame  v.    Omnpbell,  6  Jur.   105.  Policy  Co.,    1  K.  &  J.  223  ;  Rolson  v. 

Per  Lord  Denham,  4  Q.  B;  401.  McOreight,    25    Beav.    272 ;    Stokoe   v. 

(k)  Brown  v.  Perrott,  4  Beav.  585.  Cowan,  29  id.  637  ;  7  Jui-.  N.  S.  901. 
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Similar  powers  were  given  by  the  County  Court  Act  (6)  for  the  County  Court 
bailiff  to  seize,  and  the  high  bailiff  to  hold,  personal  property  of  ■^°'" 
the  kinds  in  1  &  2  Vict.  c.  110,  mentioned ;  but  the  power  to 
sue  on  the  securities  seized  is  given  to  the  plaintiff,  to  be  exer- 
cised in  the  name  of  the  defendant,  or  of  any  person  in  whose  name 
the  defendant  might  have  sued. 

(4.)  Scire  facias  upon  judgments. 

Before  the  Jud.  Act,  a  scire  facias  was  a  judicial  writ  founded 
upon  some  record,  and  required  the  person,  against  whom  it  was 
brought,  to  show  cause  why  the  party  bringing  it  should  not  have 
advantage  of  such  record  (c).  A  simpler  mode  is  now  adopted  by 
appHcation  to  the  Court  (d). 

Before  the  Jud.  Act  it  was  not  necessary  to  sue  out  a  scire  facias,  Upon  rule  of 
nor  is  it  necessary  now  to  apply  for  leave  before  execution,  upon  a 
rule  of  Court  more  than  a  year  and  a  day  old  (e). 

An  action  of  scire  facias  still  lies  against  members  of  a  joint  stock  v.  Companies. 
company,  or  other  body,  upon  a  judgment  recovered  against  a  public 
officer,  or  other  person  sued  as  representing  such  company  or  body, 
or  against  such  company  or  body  itself. 

It  also  lies  upon  a  suggestion  of  further  breaches  after  judg-  Suggestion  of 
ment  for  a  penal  sum  under  8  &  9  Wm.  3,  c.  11,  s.  8,  and  a  few 
other  cases  (/). 

(5.)  Effect  of  debtor  being  taken  in  execution. 

A  mortgagee,  prior  to  the  passing  of  the  Debtors  Act,  1869,  did 
not  lose  the  benefit  of  his  security  by  taking  the  body  of  his  debtor 
in  execution  (g). 

By  sect.  16  of  1  &  2  Vict.  c.  110,  a  judgment  creditor  is  to  i&2Vict. 
forfeit  the  benefit  of  any  charge  or  security  to  which  he  is  entitled  °'      >  ^-     • 
under  the  powers  of  the  act,  by  taking  the  person  of  the  debtor  in 
execution  before  the  property  so  charged  or  secured  shall  have  been 
converted  into  money  or  realized  and  the  produce  apphed  towards 
payment  of  the  debt  (h). 

It  seems  that,  if  a  judgment  creditor  takes  the  person  of  his 

(J)  9  &  10  Vict.  c.  95,  ss.  96,  97.  Q.  B.  68. 

(c)  Arch,  by  Prent.  934,  ed.  13.  (/)  Arch,  by  Prent.  934,  ed.  13. 

(d)  Jud.  Act,   1875,  Ord.  xlii.  r.  19,  (gr)  Davis  v.  SatHne,2'Rusa.li.M.y.  76. 
mp.  p.  135.  (A)  See  the  Irish  Act,  3  &  4  Vict.  c. 

(e)  Be  Arbitration,  Spooner  t.  Payne,  ]  05,  s.  25. 
5  D.  &  L.  310  ;  12  Jur.  282 ;  17  L.  J. 
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debtor  in  execution  before  the  property  charged  has  been  realized, 
he  cannot  afterwards  sustain  an  action  for  sale  of  that  property  for 
payment  of  his  judgment  (i). 

•This  sect,  was  held  to  be  applicable  where  a  creditor  arrested 
his  debtor  abroad  on  mesne  process  for  a  debt  upon  which  he  had 
previously  recovered  judgment  in  this  country  (k).  But  it  seems 
that  the  clause  has  not  relation  back  so  as  to  defeat  the  lien  where 
the  person  of  the  debtor  has  been  taken  in  execution  before  the 
act  (l).  And  it  is  not  yet  decided  whether  the  process  of  contempt 
is  a  taking  in  execution  within  the  act  (m). 

After  the  debtor  has  been  taken  in  execution  and  discharged,  a 
registry  of  the  judgment  is  improper,  and  satisfaction  will  be 
entered  on  the  judgment  («).  The  Court  will  compel  the  creditor 
to  attend  and  consent  to  a  memorandum  of  the  fact  being  made 
in  the  master's  book  at  the  Common  Pleas  (o) ;  but  no  such  effect 
is  produced  by  the  debtor  being  taken  into  custody  under  an 
attachment  for  non-payment  of  money  pursuant  to  a  registered 
decree  of  the  Court  of  Chancery  {p). 

It  seems  that  this  16th  section  will  apply  to  the  case  of  a  debtor 
taken  in  execution  under  a  judgment  prior  to  the  act ;  and  where 
a  debtor  taken  in  execution  under  an  old  judgment  was,  after  the 
passing  of  the  act,  discharged  out  of  custody  on  payment  of  the 
principal  debt  and  a  further  sum  by  way  of  compromise  somewhat 
exceeding  interest  from  the  time  of  the  passing  of  the  act,  the 
Court  refused  to  compel  the  creditor  to  refund,  the  agreement  being 
fairly  entered  into  and  each  party  represented  by  an  attorney  {q). 

The  discharge  of  the  debtor  from  custody  under  a  ca.  sa.  operated 
as  a  satisfaction  of  the  judgment  (r). 

Where  a  warrant  of  attorney  only  authorised  judgment  and 
execution  for  the  arrears  of  an  annuity,  and  the  defendant  was 
taken  in  execution  on  the  judgment,  the  execution  was  set  aside 
in  toto  (s). 


(j)  Maguire  v.  O'Rdlly,  3  Jo.  &  Lat. 
224. 

(Jc)  SovMitch  V.  Collins,  5  Beav.  497  ; 
6  Jut.  985  ;  12  L.  J.  N.  S.  Ch.  13. 

(Q  Lloyd  V.  Mason,  4  Ha.  137  ;  9  Jur. 
772. 

{m)  Wells  V.  Gibbs,  3  Beav.  399  ;  et 
vide  Damies  v.  Bush,  Yo.  358  ;  Lloyd 
V.  Mason,  sup.;  Lewis y.  Dyson,  21  L.  J. 
Q.  B.  194 ;  16  Jur.  222  ;  Soberts  v.  Ball, 
24  L.  J.  Ch.  471 ;  3  Sm.  &  G.  168  ;  1 


Jul.  N.  S.  585. 

(ra)  Lcmhert  v.  Pa/mell,  10  Jur.  31, 
Q.  B. 

(o)  Lewis  V.  Dyson,  sup.  See  HalUtt 
V.  Dyne,  12  "W.  R.  159. 

(p)  Roberts  v.  Ball,  sup.  See  Tol^m 
V.  Dykes,  1  Ph.  439. 

(S)  Eaigh  v.  JoTies,  5  Man.  &  G.  634. 

(r)  Catlim,  v.  Kcrnot,  3  C.  B.  N.  S. 
796. 

(s)  TiVyy  v.  Best,  16  East,  162. 
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The  power  of  imprisonment,  which  is  vested  in  the  Court  by  the  imprisonment 
Debtors  Act,  1869,  on  default  in  payment  of  any  debt  or  instal-  ^^^^"^  "^'"'"^ 
ment  of  a  debt  in  pursuance  of  an  order  of  Court  or  judgment,  does 
not  operate  as  a  satisfaction  or  extinguishment  of  any  debt  or 
demand,  or  cause  of  action,  or  deprive  any  person  of  any  right  to 
take  out  execution  against  the  lands,  goods,  or  chattels,  of  the 
person  imprisoned  in  the  same  manner  as  if  such  imprisonment  had 
not  taken  place  (t). 


(6.)  Interest  on  judgments. 

By  the  old  law,  a  judgment  debt  did  not  carry  interest,  and  this 
was  the  general  rule  both  at  law  and  in  equity,  though  it  might 
be  recovered  at  law,  by  way  of  damages,  by  action  on  the  judg- 
ment (m). 

By  sect.  17  of  1  &  2  Vict.  c.  110,  it  is  provided,  that  every  1  &  2  Vict. 
judgment  debt  shall  carry  interest  at  the  rate  of  4  per  cent.,  from    '      '  ■     ■ 
the  time  of  entering  up  the  judgment,  or  from  the  commencement 
of  the  act,  if  then  entered  up. 

A  judgment  entered  up  before  the  act  cannot  be  satisfied 
without  payment  of  interest  since  the  commencement  of  the 
act  (x) ;  and  will  carry  only  4  per  cent,  interest,  though  the 
original  debt  carried  6  per  cent,  (y) ;  and  a  judgment  to  secure  an 
annuity  carries  interest  under  this  section  (z). 

Interest  runs  on  a  judgment  debt,  from  the  time  of  the  entry  From  what 

time. 

of  the  incipitur;  and  not  merely  from  the  final  completion  of 
the  judgment  after  the  taxation  of  costs  (a) ;  and  where  money 
is  paid  into  Court  on  a  judgment,  interest  is  not  payable 
beyond  the  time  when  the  money  might  have  been  taken  out  of 
Court  (ft). 

This  section  applies  as  well  to  judgments  for  costs  payable  by  On  costs. 
one  party  to  another,  as  for  the  subject  matter  of  the  action  (c). 
On  such  a  judgment,  the  interest  runs  from  the  date  of  the  master's 


(«)  32  &  33  Vict.  0.  62,  s.  5.  619. 

(m)  Gaunt  v.  Taylor,  3  My.  &  K.  302  ;  (a)  Newton  v.  Grand,  JwnxtUm  R.  Co., 

Booth  V.  Leycester,  3  My.  &  Or.  469.  16  M.  &  W.  139  ;  16  L.  J.  Exc.  276. 

(a!)  Bishop  v.   Batch,   16  Jur.   1044,  (i)  Sinclair  v.  G.  E.  S.  Co.,  5  L.  R. 

Q.  B.  C.  P.  391 ;  39  L.  J.  0.  P.  224. 

(y)  European  Central  B.  Co. ,  4  Oh.  D.  (c)  Pitcher  v.  Roberts,  2  Dowl.  N.  S. 

33  ;  Florence  v.  Jenninys,  3  Jur.  N.  S.  394 ;  Newton  v.  Lord  Conyngham,  17  L. 

772,  0.  B.  J-  C.  P.  288. 

{z)  Knight  v.  Boicyer,  4  De  G.  &  Jo. 
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certificate  of  taxation  (d).  But  interest  is  not  recoverable  on  costs 
directed  to  be  raised  out  of  an  estate  (e),  nor  on  a  sum  ascertained 
by  the  master's  report,  under  a  decree  of  the  Court,  for  the  period 
between  the  decree  and  the  report  (/). 

Where  judgment  was  entered  up  on  a  warrant  of  attorney,  given 
before  the  statute  to  secure  £500,  and  an  agreement  was  made 
that  the  judgment  should  be  a  security  for  a  greater  sum, 
an  application  by  a  purchaser  from  the  debtor,  with  notice 
of  the  agreement,  to  have  satisfaction  entered  on  the  registered 
judgment  on  payment  of  £600,  and  interest  at  4  per  cent.,  was 
refused  (g). 

Since  the  incorporation  of  the  High  Court  of  Admiralty  in  the 
High  Court  of  Justice,  an  award  of  salvage  is  a  judgment  debt, 
and,  as  such,  bears  interest  from  the  date  of  entry  of  judgment,  the 
taxed  costs  bearing  interest  from  the  date  of  signing  the  allo- 
catur (h). 

In  a  case,  where  an  old  warrant  of  attorney  had  been  given  to 
secure  a  debt  and  interest,  the  sum,  for  which  judgment  was  to  be 
confessed,  being  the  amount  of  the  debt  only,  the  Court  granted  a 
rule  nisi  to  enter  up  judgment  for  the  debt,  and  so  much  interest 
as  the  master  should  find  due  thereon  (i). 


(7.)  Assignment  of  judgments. 

An  assignment  of  a  judgment  debt  was  held  not  to  be  an  assign- 
ment of  "  property,"  within  the  meaning  of  55  Geo.  3,  c.  184, 
schedule,  part  1,  title  Conveyance,  and  did  not,  therefore, 
require  any  ad^  valorem  stamp,  but  required  the  ordinary  deed 
stamp  (&). 

The  equitable  assignee  of  a  judgment  debt  assigned  it  over ; 
notice  of  the  assignment  not  being  given  to  the  judgment  debtor, 
the  original  assignee  afterwards  gave  a  release  to  the  debtor,  and  it 
was  held  that  such  a  release  was  good  as  against  the  assignee,  who 
had  omitted  to  give  notice  of  the  assignment  to  him  (Z). 


{d)  Schroeder  v.  ClougJi,  46  L.  J.  C.  P. 
365. 

(c)  Att.  Gen.  v.  Nethercote,  11  Sim. 
529. 

(/)  Att.  Oen.  V.  Lord  Ca/rrington,  6 
Beav.  460. 

[g)  Crafts  v.  Wilkimon,  4  Q.  B.  74. 

(A)  Be  Jones  Brothers,  37  L.  T.  N.  S. 


164 ;  46  L.  J.  P.  D.  A.  75. 

(i)  Chal/c  r.  Walton,  5  Man.  &  Q.  573. 

(A)  Warren  v.  Howe,  2  B.  &  Or.  281. 
But  see  Caldwell  v.  Damson,  5  Exc.  1  ; 
14  Jur.  316,  and  see  new  act,  inf.  p.  663. 

(J)  Stocks  V.  Vobson,  5  De  G.  &  S.  760  ; 
17  Jur.  223,  539  ;  4  De  G.  M.  &  G.  11. 
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Under  an  Irish  statute,  9  Geo.  2,  c.  5,  amended  by  25  Geo.  2,  Assignment  of 
c.  14,  judgments  were  made  assignable  at  law,  and  the  assignees,  ^„''J'"'^" 
after  registration  of  the  assignment,  were  invested  with  all  the 
legal  rights  of  the  assignor,  (the  conusee),  and  might,  accordingly, 
have  had  the  sole  right  of  reviving,  or  releasing,  or  bringing  an 
action  on,  the  judgment,  and  the  conusor  might  have  pleaded 
payment  made  to  them,  and  have  had  the  same  defence,  both  at 
law  and  in  equity,  against  the  assignee,  which  he  could  have  had 
against  the  conusee,  if  no  assignment  had  been  made  (m).  It 
was  decided,  that  the  conusor  is  not  answerable  for  payments 
made  by  him  to  the  conusee,  after,  but  without  notice  of,  the 
assignment,  notwithstanding  the  above  acts,  and  notwithstanding 
the  registration  of  the  assignment  required  by  the  act(m).  In 
Ireland,  a  judgment  is  a  common  security  instead  of  a  mortgage. 

The  statute,  9  Geo.  2;  c.  85,  has  been  repealed  (0). 


(8.)  Judgments  v.  Companies. 

By  7  Geo.  4,  c.  46,  s.  12,  and  7  &  8  Vict.  c.   113,   s.  9,  judg-  Banking  Co. 
ments  recovered  against  the  public  officer  of  a  joint  stock  banking 
company  within  the  acts,  are  to  have  the  like  effect  against  the 
property  of  the  copartnership,  and  of  every  member  of  it,  as  if 
recovered  against  the  copartnership  (p). 

A  judgment  against  a  company  is  no  charge  on  shareholders'  Shareholders' 
lands  (q);  and  the  judgment  creditors  cannot  charge  the  land  of  the 
shareholder,  without  the  leave  of  the  Court  (r). 

Under  the  13th  sect,  of  7  Geo.  4,  c.  46,  execution  upon  judg-  Execution 
ments  recovered  against  the  public  officer,  may  be  taken  out,  first,  mrate!"  ^ 
against  those  who  are  partners  at  the  time  the  execution  issues  ; 
if  that  fails,  then  against  those  who  were  partners  at  the  time  of 
the  contract  entered  into  (the  only  parties  liable  at  common  law)  ; 
then  against  those  who  were  partners  before  the  contract  was 
executed  (in  the  case  of  an  executory  contract) ;  lastly,  against 
partners  at  the  time  of  the  judgment  obtained.  By  an  apparent 
omission  in  the  act,  pel-sons  becoming  partners  after  the  terms  of 

{m)  9  Geo.  2,  c.  35,  ss.  1,  2  ;  25  Geo.  (})  Barns  v.  Royal  British  Bank,  11 

2   c.  14.  L.  J.  Exc;  1  ;  Hone  v.  O'Flalverti,  9  Ir. 

'  (n)  Boyle  v.  Ferrall,  12  01.  k  F.  740.  Ch.  R.  119. 

(0)  12  &  13  Vict  c.  144.  (»•)  Hai-ris  v.  The  Official  Manager  of 

(p)  See  20  &  21  Vict.  c.  49,  s.  12  ;  21  the  Royal  British  Bank,  sup.  ;  Eoq).  Ness, 

and  22  Vict.  c.  91  ;  and  27  &  28  Vict.  c.  17  L.  J.  N.  S.  C.  P.  15. 
32, 
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the  contract  are  completed,  and  ceasing  to  be  so  before  the  judg- 
ment obtained,  escape  altogether,  though  they  were  partners  at  the 
time  when  the  action  was  commenced  (s).  But  no  execution  is  to 
issue  without  motion  in  open  Court,  after  notice  to  the  person  to 
■  be  charged,  nor  after  three  years  from  the  time  such  person  has 
ceased  to  be  a  partner  (t). 

After  judgment  has  been  obtained  in  an  action  against  a  public 
officer  of  a.  joint  stock  bank  under  the  above  act,  execution  under 
the  13th  section  against  a  partner,  not  a  party  to  the  record,  can 
only  be  obtained  by  a  scire  jfacias  (u).  Nor  will  the  leave  of  the 
Court  be  obtained  to  issue  execution  against  former  members, 
unless  it  be  satisfied  that  the  creditor  has,  bond  fide,  attempted  to 
recover  from  those  who  are  members  for  the  time  being  {x).  But 
it  is  not  necessary  that  execution  should  have  been  actually  issued 
against  all  the  existing  members,  if  the  affidavits  shew  sufficiently 
that  such  execution  would,  in  all  likelihood,  be  fruitless  (j/). 

The  legislature,  in  making  those  persons  liable  who  were  not 
contracting  parties,  seems  to  have  acted  on  the  supposition  that 
those  persons  have  the  means  of  satisfying  the  partnership  debt 
out  of  the  assets,  and  ought  to  have  done  so ;  and,  further,  that 
such  companies  are  always  solvent  (z). 

It  seems  that  the  practice  of  the  Court,  which  prevents  a  person 
from  moving  the  same  rule  twice,  does  not  apply  to  motions  for 
leave  to  issue  scire  facias  under  this  act ;  and,  if  one  motion  has 
been  refused,  the  creditor  may,  upon  shewing  new  facts,  obtain 
leave  to  issue  a  scire  facias  against  the  same  party  (a).  And  a  scire 
facias,  or  an  award  of  execution,  issued  against  one  or  more 
partners,  does  not  prevent  another  scire  facias  issuing  against 
another  partner  of  the  same  class  (b) ;  though  the  Court  would 
probably  prevent  the  issuing  of  a^  large  number  of  writs  in  a 
vexatious  manner  (c). 

The  act  does  not  require  the  plaintiff  to  proceed  upon  his  judg- 


(s)  Sodgson  v.  Scott,  2  Exc.  457  ;  17 
L.  J.  Exc.  321. 

{t)  Sect.  13. 

(u)  Whittembury  v.  Law,  6  Bing.  N. 
C.  345  ;  Bomnquet  v.  JRamsford,  9  L.  J. 
N.  S.  Q.  B.  44  ;  and  see  BartUtt  v.  Pent- 
land,  1  B.  &  Ad.  704 ;  Dodgson  v.  Scott, 
sup. 

(x)  Cross  T.  Law,  6  M.  &  "W.  217  ; 
EardUy  v.  Imperial  Bank  of  Englcmd, 
10  L.  J.  Q.  B.  46,  N.  S.  ;  EardUy  v. 


Law,  12  A.  &  E.  802 ;  Earvey  v.  Scott, 
17  L.  J.  Q.  B.  9  ;  Dodgson,  v.  Scott,  sup, 

{y)  Field  v.  M'Kenzie,  16  L.  J.  C.  P. 
203  ;  4  C.  B.  712  ;  Harvey  v.  Scott,  mp. 

(a)  Per  Parke,  B.,  in  Dodgson  v.  Scott, 
sup. 

(a)  lb. 

(J)  Bv/rmester  v.  Cropton,  18  L.  J, 
Exc.  142  ;  Nunm  v.  Lomer,  ib.  247. 

(c)  Per  Parke,  B.  ib.  143. 
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ment  within  any  particular  time.  And  he  may  therefore  wait  many  wittin  -what 
years  without  losing  his  remedy,  save  as  against  members  of  the  *"°®' 
second  class,  who  are  not  liable  after  three  years  from  the  time  of 
ceasing  to  be  so.  Still,  when  the  plaintiff  sues  out  execution,  he  is 
bound  to  proceed  on  it  with  reasonable  despatch  against  the  members 
for  the  time  being ;  he  cannot,  after  selecting  one  of  the  members  of 
the  company  and  proceeding  against  him  without  avail,  lie  by  and 
then  begin  again  (d) ;  and,  in  such  a  case,  persons  who  had  not  ceased 
to  be  members  at  the  time  of  the  contract,  but  have  ceased  to 
be  so,  and;  probably,  persons  who  have  become  members  since  the 
execution  suspended,  may  shew  cause  against  a  rule  on  this 
ground  (e). 

The  scire  facias  against  a  former  member  ought  to  state  the  first  v.  former 
execution  against  members  being  such  at  the  time  of  the  execution      ™ 
sued  out  (/). 

By  the  sixth  sect,   of  the  act,  a  certified  copy  of  the   return  Eetum  of 

TnQ  n\  n  firs 

made  to  the  Stamp  Office,  under  the  fourth  section,  of  the  names  of 
the  existing  members,  is  to  be  received  in  evidence  that  such  parties 
were  members  of  the  company  at  the  date  of  the  return.  And,  by 
another  sect.,  a  return  is  to  be  made  to  the  Stamp  Office  of  the 
names,  &c.  of  new  members,  and  of  those  who  have  ceased  to  be 
members  (g).  If  the  name  of  a  party,  who  has  ceased  to  be  a 
member,  is  not  included  in  a  return  made  under  the  eighth  section, 
the  primd  facie  evidence  afforded  by  a  former  return,  made  under 
the  sixth  section,  of  his  being  a  member  of  the  company,  is  not 
rebutted  by  the  omission  of  his  name  in  a  subsequent  return,  made 
under  the  sixth  section,  even  though  there  is  a  positive  affidavit 
that  he  ceased  to  be  a  member  on  a  certain  day.  But  the  question 
must  be  tried  on  scire  facias  (h). 

It  is  not  necessary  that  the  creditor  should  first  realise  collateral 
securities  given  by  the  bank  (i) ;  and,  it  seems,  that  the  partnership 
effects  can  be  taken  in  execution  under  such  a  judgment  (k). 

An  allegation,  that  the  party  to  be  charged  was  a  member  at  the 
time  of  the  judgment  obtained  and  has  been  so  ever  since,  is  bad 
for  duplicity  (Q. 

{d)  Sank  of  Ungland  v.  Johnson,  18  son,  sup. 
L.  J.  Exc.  238.  (i)  FicM  v.  M'Kenzie,  sup. 

(e)  lb.  {k)  n. 

(/)  Ih.  {I)  Bank  of  Scotland  v.  Fenwick,  17 

(g)  Sect.  8.  L.  J.  Exc.  92 ;  Esdaile  v.  Trustwell,  16 

(A)  Meld  V.  M'Kenzie,  sup.  ;  Harvey  ib.  316 ;  2  Exc.  312. 
V.  Scott,  sup.  ;  Bank  of  England  t.  John- 
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This  act  contains  no  provision  for  execution  against  the  personal 
representative  of  a  deceased  partner ;  and  in  such  a  case  the  creditors 
would,  it  seems,  be  at  liberty  to  resort  to  any  other  remedy  which 
they  could  have  independent  of  the  act ;  and  this,  as  the  debt  would 
survive  at  law,  is  confined  to  relief  in  equity.  By  analogy,  however, 
to  the  provisions  of  the  act,  the  relief,  if  any,  will  not  be  given,  if 
the  deceased  partner  has  been  dead  more,  than  three  years  before  the 
bringing  of  the  action  (m).  In  order  to  obtain  the  advantage  of 
a  suit  instituted  by  a  third  party  for  the  administration  of  the 
estate  of  a  deceased  partner,  the  creditors  should  petition  for  leave 
to  prove  their  debts  in  chambers. 

The  Court  will  not  refuse  to  issue  a  scire  faciaa  on  a  judgment 
against  the  company,  on  the  ground  of  its  being  erroneous  on  its 
face  {n). 

The  act  for  the  Eegistratibn  of  Joint  Stock  Companies  (7  &  8  Vict. 
c.  110)  contains  clauses  relating  to  execution  under  judgments, 
decrees,  or  orders,  recovered  against  joint  stock  companies  completely 
registered  under  the  act,  similar  to  the  clause  relating  to  execution 
upon  judgments  recovered  against  the  public  officer  of  a  banking 
company  under  the  6  Geo.  4,  c.  46,  quoad  the  different  classes  of 
shareholders  to  be  affected  by  the  judgment ;  but,  with  the  additional 
provision,  that,  after  a  creditor  has  used  due  diligence  in  obtaining 
satisfaction  against  the  effects  of  the  company,  he  may  obtain 
execution  against  the  individual  shareholder  upon  motion  or 
summons,  without  suggestion  or  scire  facias,  after  ten  days'  notice 
given  (o).  And  the  individual  shareholders  so  proceeded  against 
have  remedy  over  against  the  company,  by  obtaining  leave  to  issue 
execution  against  the  company,  upon  motion  or  sumnions  ;  or,  if 
that  fails,  they  may  have  contribution  in  equity  against  their  fellow 
shareholders.  But  the  provisions  of  the  act  as  to  execution  against 
shareholders,  do  not  refer  to  execution  at  the  suit  of  other  share- 
holders, but  of  strangers  only  (p). 

When  the  affairs  of  a  joint  stock  company  had  been  carried  into 
Chancery  under  the  Winding-up  Act  (11  &  12  Vict.  c.  45),  the 
Court  of  common  law  would  not,  before  the  Jud.  Acts,  allow  execu- 
tion to  issue  under  7  &  8  Vict.  c.  110,  until  the  creditor  had  proved 


'     (m)  Barker  v.  Buttress,  7  Beav.  134  ; 
13  L.  J.  Ch.  58. 

(n)  Williams  v.  Sidmouth  R.  C.  2 
Exc.  284  ;  36  L.  J.  Exc.  184  ;  15  "W.  R. 
895  ;  16  L.  T.  N.  S.  426. 


(o)  7  &  8  Vict.  c.  110,  ss.  66,  68. 

(p)  Peart  v.  Universal  Salvage  Co.,  18 
L.  J.  C.  P.  23;  Thompson  v.  U.  S.  Co., 
ib.  Exe.  157,  242. 
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his  debt  in  chambers,  and  used  all  means  for  obtaining  payment 
given  by  the  Winding-up  Act  (q). 

The  notice  required  to  be  given  by  the  68th  sect.,  before  exe- 
cution can  be  taken  out  against  any  member  of  the  company,  is 
exhausted  by  an  application  to  a  judge  at  chambers,  and  a  fresh 
notice  is  requisite  in  order  to  a  fresh  application,  though  made  to 
the  Court  (r).  The  notice  under  this  sect,  need  not,  however, 
be  personal  notice  (s) .  When  a  rule  nisi  for  leave  to  issue  execution 
against  a  member  of  the  company  has  been  discharged  for  want  of 
the  ten  days'  notice,  a  second  rule  nisi  may  be  obtained  against  the 
same  party,  upon  due  notice  given  (f). 

The  returns  of  the  names  of  the  shareholders  in  a  joint  stock  Returns  of 

shareholders, 
company,   made   under   7  &  8  Vict.  c.  110,  are  sufficient  primd 

facie  evidence,  that  the  parties  named  in  them  are  shareholders,  to 

justify  the  Court  in  issuing  execution  against  them  under  the  68th 

sect,  of  that  act,  if  the  fact  is  not  denied,  and  the  ten  days'  notice 

required  by  that   sect.,   has    been    given    to    the    party  to   be 

charged  (u).     The  above  act  does  not  contain  a  provision  that  the 

returns    shall  be  evidence  that  the   persons  named  therein   were 

members  at  the  time  of  the  return  made,  as  the  Banking  Act 

does  (a;). 

By  the  36th  sect,  (y)  of  the  Companies  Clauses  Consolidation  Act, 

execution  may  issue  against  shareholders,  to  the  extent  of  their 

shares  in  the  capital  unpaid,  in  manner  therein  provided. 

(9.)  Contribution  between  lands  subject  to  judgment. 
If  a  person  purchases  a  portion  of  an  estate,  which  is  subject  to  a 
judgment,  and  execution  is  sued  out  against  the  purchaser  only, 
the  debtor,  his  heir,  and  even  purchasers,  of  other  portions  of  the 
land,  are  bound  to  contribute  with  him.  But,  if  execution  is  sued 
out  against  any  portion  of  the  lands,  which  remain  unsold,  neither 
the  debtor  nor  the  heir  will  be  entitled  to  contribution,  in  respect  of 
any  part  of  the  lands  which  are  in  the  hands  of  a  purchaser,  and  the 
amount  of  consideration  is  immaterial  (z). 

{q)  Thompson  v.  U.  S.  Co.,  sup.  Co.,  sup. 

(r)  Corder  v.  Universal  Cos  Light  Co.,  (x)  7  &  8  Vict.  c.  110,  s.  18  ;  7  Geo.  4, 

17  L.  J.  C.  P.  305.  c.  46,  s.  6. 

(s)  Turner  v.  Metropolitan  Live  Stock  (y)  8  &  9  Vict.  c.  16. 

Co.,  17  L.  J.  Exo.  264.  (z)  Sir  W.  HarberVs  case,  3  Co.  12  b  ; 

(I)  Corder  v.  Universal  Gas  Light  Co.,  2  Eq.  Ca.  Abr.  222,  pi.  7  ;  Prid.  Judg. 

18  L.  J.  C.  P.  90.  p.  48,  ed.  4  ;  3  Co.  14  b. 
(«)   Turner  v.  Metropolitan  Live  Stock 
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Contribution,  With  a  view  to  remedy  the  hardship,  to  which  creditors  were 
subject,  of  having  their  executions  avoided,  if  the  extent  omitted 
any  portion  of  the  land  which  was  liable  to  the  judgment,  it  was 
enacted  by  16  &  17  Car.  2,  c.  5,  s.  2,  that,  where  any  judgment, 
statute,  or  recognizance,  shall  be  extended,  the  same  shall  not  be 
avoided,  or  delayed,  by  occasion  that  any  part  of  the  lands  are,  or 
shall  be,  omitted  out  of  such  extent ;  saving  always  to  the  party,  or 
parties,  whose  lands  shall  be  extended,  his  and  their  heirs,  executors, 
and  assigns,  his  and  their  remedy  for  contribution  against  such 
person  or  persons,  whose  lauds  are,  or  shall,  be,  omitted  out  of 
such  extent,  from  time  to  time. 

But,  a  purchaser  has  no  right  of  contribution  from  purchasers  of 
other  portions  of  the  estate  of  the  debtor,  if  they  derive  title  under 
a  conveyance  of  earlier  date  (a). 


Judgment 
creditor  pur- 
cliasing  part 
of  the  lands 
extended. 

Belease  of  part 
of  land  charged 
not  to  affect 
judgment. 


(10.)  ilffect  of  release  of  part  of  land  charged. 

If  a  judgment  creditor,  having  become  tenant  by  elegit,  bought 
part  of  the  lands  extended,  this  would  have  discharged  the  residue 
of  the  lands,  and  satisfied' the  judgment  (&). 

But,  now,  by  sect.  11  of  22  &  23  Vict.  c.  35,  the  release  from  a 
judgment  of  part  of  any  hereditaments  charged  therewith  is  not  to 
affect  the  validity  of  the  judgment,  as  to  the  hereditaments  remaining 
unreleased,  without  prejudice,  nevertheless,  to  the  rights  of  persons 
interested  in  the  hereditaments  remaining  unreleased  (c) . 


(11.)  Satisfaction  of  judgments. 

The  proper  mode  of  discharging  a  judgment,  is,  by  entering  up 
satisfaction  on  the  record  {d) ;  or  the  judgment  may  be  released  by 
deed  (e),  which,  although  it  does  not  vacate  the  judgment,  was 
good  cause,  in  case  execution  was  sued  out,  on  which  to  ground 
a  writ  of  cmditd  querela  to  annul  the  execution  (/),  or  a  motion  in 
Court  ig) ;  and,  even  where  the  writ  was  set  aside  at  law,  equity 


(a)  EartUy  v.  Flahertie,  1  LI.  &  G., 
Temp.  Plunlset,  219 ;  5  Jai-m.  Byth. 
by  Sweet,  61  ;  Handcock  v.  H.  1  Ir. 
Ch.  R.  467. 

(6)  Ross  V.  Pope,  Plow.  72  ;  Shep.  T. 
365  ;  Bac.  Ab.  Execution,  B.  7  ;  Band- 
cock  V.  H.  sup.  ;  Sele  v.  Lord  Bexley, 
17  Beav.  14  ;  20  ih.  127  ;  Knight  v. 
Bowyer,  4  De  G.  &  Jo.  619. 


(c)  See  the  Irish  Act,  11  &  12  Vict.  c. 
48,  s.  72  ;  Handcock  v.  H.  sup. 

(d)  For  the  mode  of  doing  this,  see 
Archb.  byPrent.  638,. ed.  13. 

(e)  Litt.  s.  507. 

(/)  Bac.  Ab.  Execution,  C,  ;  et  vide 
Shep.  T.  by  Pr.  323,  343  ;  Barrow 
V.  Cfray,  Cro.  Eliz.  552. 

(g)  Ih.     See  Ouohterlony  v.   Qihson, 


Digitized  by  Microsoft® 


Sect.  11.  SATISPACTIOX  OF  JUDGMEXTS.  jgl 

gave    relief  (h) ;    but    now    proceedings    by   /luditd   querdd   are 
abolished  (i),  and  relief  is  obtained  by  motion  in  Court. 

It  seems,  that  a  release  might  have  been  pleaded  in  bar  to  a  E«lease. 
scire  facias  to  revive  the  judgment  (j) ;  and  such  release,  before  the 
Jud.  Act,  was  at  law  valid,  notwithstanding  the  creditor  had 
previously  assigned  the  land  extended  {k) ;  and  it  was  held,  that, 
after  a  lapse  of  twenty  years,  the  Courts  would  presume  the  judg- 
ment satisfied,  unless  the  laches  was  explained  (Q ;  and,  it  seems, 
the  defendant  might,  on  an  old  judgment,  plead  payment  under 
4  Ann.  c.  16,  s.  12  (m). 

The  23   &  24  Vict.  c.  115  (n),  has  provided  greater  facilities  Satisfaction 

■  ^  '^  of  registered 

for  entering  on  the  register  satisfaction  of  a  registered  judgment,  judgments. 
lis  pendens,  decree,  order,  rule,  annuity,  rent  charge,  or  writ  of 
execution,  and  for  the  issue  of  certificates  of  the  entry  of  such 
.  satisfaction.  Where  the  requirements  of  this  statute  cannot  be 
complied  with,  a  rule,  or  order,  of  the  high  court  directing  satis- 
faction to  be  entered  upon  the  record  of  the  judgment  must  be 
obtained  (o). 

If  a  warrant  of  attorney  to  confess  judgment  is  given  by  way  of  Warrant  of 
collateral  security,  defeasanced  on  payment  of  the  interest,  after  the  secure  interest 
rate,  and  at  the  time,  and  in  manner  recited  in  a  mortgage  deed  of  °"  ^' 
even  date,  and  the  interest  is  paid  up  to  the  day  fixed  for  payment 
in  the  mortgage  deed,  though  the  principal  be  still  unpaid,  the 
Court  will  order  satisfaction  to  be  entered  on  the  judgment.     But 
the  application  will  be  refused,  if,  from  the  introduction  of  other 
words  into  the  defeasance,  there  is  the  least  doubt  if  the  security  of 
the  judgment  is  to  be  so  limited  (p). 

Prima  facie,  a  creditor  has  a  right  to  take  out  execution  upon  an  Execution,  for 
unsatisfied  judgment,  for  the  full  amount  of  the  debt  or  damage 
recovered.  If  the  judgment  has  been  satisfied  in  part,  application 
may  be  madp  to  the  Court  for  relief.  But  an  action  on  the  case 
did  not,  before  the  Jud.  Act,  lie  for  levying  the  whole  sum  secured 
by  the  judgment  (at  least  if  malice  and  want  of  probable  cause 
were  not  alleged,  even  if  it  would  then) ;   nor  can  the  money,  when 


5  Man.  &  G.   579  ;  12  L.  J.  C.  P.  278  ;  (I)  Peake's  Evid.  25  u.  ;   Green/ell  v. 

Barker  v.  St.   Qucnlin,    13   L.  J.  Exc.  Girdlestmie,  2  Y.  &  C.  662,  Exc. 
144  ;  12  M.  &  W.  441.  (m)  Kemys  v.  Suscomb,  2  Atk.  45. 

(A)  Williams  v.  Roberts,  8  Ha.  315.  (n)  Sect.  2. 

(i)  Sup.  p.  136.  (o)  16  &  17  Vict.  c.  113,  s.  144. 

(j)  Shep.  T.  by  Prest.  343.  (p)  Atkinson  v.  Jones,  2  A.  &  E.  439  ; 

(k)  Bac.  Ab.  tit.  Release  (D).  et  vide  Xing  v.  Qreenhill,  6  Man.  &  G.  59. 
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levied,  be  recovered  back  in  an  action  for  money  had,  and  received, 
on  the  ground  that  the  execution  was  for  more  than  actually  re- 
mained due  (q).  And,  on  the  other  hand,  a  writ  of  elegit,  oxfi.fa., 
cannot  be  sued  out  for  a  part  only  of  the  sum  secured  by  the 
judgment,  unless  it  show  upon  the  face  of  it,  that  the  residue  of  the 
judgment  debt  has  been  satisfied,  or  otherwise  disposed  of  (r). 

Where  a  judgment  was  entered  up,  on  a  warrant  of  attorney,  for 
i61800  to  secure  an  annuity,  and  the  judgment  creditor  received 
more  than  the  ^61800,  the  Court  ordered  (s)  satisfaction  to  be 
entered  up,  as  of  the  date  on  which  a  later  judgment  was  entered 
up,  and  directed  suras,  received  by  the  first  judgment  creditor  since 
that  time,  to  be  paid  to  the  second  judgment  creditor,  but  not  any 
of  the  sums  received  prior  to  the  signing  of  the  second  judgment. 


(12.)  Statute  of  Limitations. 

How  far  judgments  are  barred  under  the  Statute  of  Limitations, 
see  inf.  pp.  910  and  917. 

iq)  Do  Medina  v.  Cfrove,  10  Q.  B.  152,       764. 
172.  (s)  Cottle  V.  Warrvngton,  5  B.  &  Ad 

[r)  Sherwood  v.  Clark,  15  M.  &  W.       U1 ;  2  N.  &  M.  227. 
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2.  Common  Law  Procedwre  Act,  and  Judicature  Acts    .     154 

(1.)  Lord  Mayor's  court. 

By  the  custom  of  foreign  attachment  in  London,  only  debts, 
which  have  wholly  accrued  within  the  city,  or  debts  due  by,  or  to 
a  citizen,  or  resident,  withiu  the  city,  can  be  attached  (a). 

If  the  objection  of  want  of  jurisdiction,  or  any  other  objection,  is 
not  raised  by  the  debtor  in  the  Lord  Mayor's  court,  he  cannot  set 
it  up  in  a  subsequent  action  against  the  garnishee  to  recover  the 
debt  which  the  latter  was  compelled  to  pay  under  the  attach- 
ment (b). 

The  custom  does  not  apply  to  debts,  the  beneficial  interest  in 
which  is  in  a  person  other  than  the  debtor  sued  (c). 

The  payment  made  by  the  garnishee  cannot  be  set  up  in  an  action  Debtor  dead, 
by  the  personal  representatives  of  the  debtor,  where  the  proceedings 
in  the  Mayor's  court  were  had,  when  the  debtor  was  dead  (d). 

In  order  to  attach  a  debt  in  the  hands  of  the  garnishee  by  the  Jidgmejit  not 

''  required. 

custom  of  London  a  judgment  is  not  required  to  be  obtained 
against  the  debtor. 

The  attachment  can  be  dissolved,  by  the  surrender  of  the  original 
defendant  in  prison  (e). 

A  debt  due  from  a  corporation  cannot  be  attached  (/).  Whether 
shares  in  a  mining  company  can,  qiuere  (g). 

A  creditor,  who,  after  his  debtor's  death,  obtains  an  attachment  in 

(a)  Mayor  of  London  v.  Cox,  2  L.  R.  (d)  McUthey  v.  Wisernan,  18  C.  B.  N. 
H.  L.  239 ;  aflarming,  2  L.  E.  C.  P.  32 ;      S.  657  ;  11  Jar.  N.  S.  603. 

8  Jur.  N.  S.  542  ;  Sanque  de  Credit  Com-  (e)  Ee  Wilkins,  8  L.  E.  Q.  B.  107. 

mercial  v.  De  Gas,  6  L.   E.  C.  P.  142  ;  (/)  Lmdon  JoirU  Stk.  Bk.  v.  May.  of 

Cooke  V.  Gill,  8  *.  107.  London,  1  C.  P.  Div.  1. 

(b)  Westohy  v.  Day,  2  EI.  &  Bl.  605.  (?)  Tredinnick  v.  Oliver,  5  H.  &  N. 

(c)  Jh.  And  Com.  Dig.  Attachment,  D.       780, 
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the  Lord  Mayor's  court  against  part  of  the  assets,  gains  no 
priority  over  the  fund  attached,  as  against  the  other  creditors  of  the 
deceased  (h). 


Examination 
of  judgment 
debtor. 


Gamisliee 
taken  in 
execution. 

Judgment 
debtor  taken 
in  execution. 

When  refuised. 


What  are 
judgments 
within  the 
Acts. 


Order  to 
attach  debt 
due  by  gar- 
nishee. 


(2.)  Common  Law  Procedure  Act,  and  Judicature  Acts. 

By  the  C.  L.  Proc.  Act,  1854  (i),  any  creditor,  who  has  ob- 
taified  a  judgment  in  any  of  the  superior  courts,  may  apply  to 
the  Court  or  a  judge  of  any  of  the  superior  courts  at  Westminster ; 
and  by  the  Jud.  Act  (fc),  where  a  judgment  is  for  the  recoTery 
by,  or  payment  to,  any  person  of  money,  the  party  entitled  to 
enforce  it  may  apply  to  the  Court,  or  a  judge,  for  an  order  that 
the  judgment  debtor  be  orally  examined,  as  to  whether  any  and 
what  debts  are  owing  to  him,  before  an  officer  of  the  Court, 
or  such  other  person  as  the  Court  or  judge  shall  appoint ;  and 
the  Court  or  judge  may  make  an  order  for  the  examination  of 
such  judgment  debtor,  and  for  the  production  of  any  books,  or 
documents. 

The  garnishee  order  may  be  obtained  against  the  garnishee, 
although  he  has  been  taken  in  execution  for  the  debt  (Z). 

But  a  judgment  creditor,  who  has  taken  his.  debtor  in  execution, 
cannot  attach  his  debtor's  debts  under  the  act  (m). 

Under  the  C.  L,.  Proc.  Act,  1860,  the  Court  or  judge  may 
refuse  to  interfere  where,  from  the  smallness  of  the  amount  to  be 
recovered,  or  of  the  debt  sought  to  be  attached,  or  otherwise,  the 
remedy  sought  would  be  worthless  or  vexatious  (n). 

Orders,  for  the  payment  of  money  or  costs,  which  have  the  force 
of  judgments  for  the  purpose  of  the  particular  remedies  given  by 
1  &  2  Vict.  c.  110,  and  other  judgment  acts,  are  not  judgments 
for  the  purpose  of  attachment  within  the  Acts  (o). 

The  Court,  or  a  judge,  may,  upon  the  ex  parte  application  of  such 
judgment  creditor,  either  before,  or  after,  such  oral  examination,  and 
upon  affidavit  by  himself  or  his  solicitor  stating  thait  judgment  has 


(h)  Bedhead  v.  Welton,  29  Bear.  521 ;      Financial  Corporation,,  <Scc,  v.  China  Co. 


30  L.  J.  Ch.  577. 

(i)  17  &  18  Vict.  c.  125,  as.  60,  99. 

[k)  1875,  Ord.  xlv.  r.  1. 

\V)  Marples  v.  Barlley,  1  B.  &  S.  1  ; 
7  Jur.  N.  S.  774. 

(m)  Jauralde  v.  Pwrken  6  H.  &  N.  431. 

(»)  23  &  24  Vict.  c.  126,  s.  28. 

(o)  ne  Framkland,  8  L.  E.  Q.  B.  18  ; 


<Sx.  4  L.  R.  C.  P.  155  ;  Best  v.  PemJyroke, 
8  L.R.Q.B.  363  ;  Oremetti  v.  Crom,  i  Q. 
B.  D.  225 ;  notwithstanding  Ha/rtley  v. 
Shemwell,  1  B.  &  S.  1  ;  30  L.  J.  Q.  B. 
223.  Aiid  see  Re  Price,  4  L.  E.  C.  P. 
155  ;  and  Holcroft  v.  Manby,  8  So.  N.  B. 
473 ;  7  Man.  &  Gr.  843  ;  13  L.  J.  C.  P. 
208;  Sorsleyv.  Cox,  4Ch.;92. 
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been  recovered,  and  that  it  is  still  unsatisfied,  and  to  what  amount, 
and  that  any  other  person  is  indebted  to  the  judgment  debtor  and 
is  within  the  jurisdiction,  order  that  all  debts,  owing  or  accruing, 
from  the  garnishee  to  the  judgment  debtor,  shall  be  attached  to 
answer  the  judgment  debt ;  and  by  the  same,  or  any  subsequent, 
order,  it  may  be  ordered,  that  the  garnishee  shall  appear  before  Order  to 
the  Court  or  a  judge,  or  an  officer  of  the  Court,  as  such  Court  foTppear 
or  judge  shall  appoint,  to  show  cause,  why  he  should  not  pay  the 
judgment  creditor  the  debt  due  from  him  to  the  judgment  debtor, 
or  so  much  thereof  as  may  be  sufficient  to  satisfy  the  judgment 
debt  (p). 

The  debt  must  be  an  existing  and  recoverable  debt.     The  word  What  "debt" 

saay  be 

"  accruing  "  applies  to  a  debt  due,  but  not  payable  until  a  future  attached. 
time  {q) ;  but  the  salary  of  a  medical  officer  cannot  be  attached 
before  it  is  actually  payable  (r). 

Rent  may  be  attached  (s),  although  it  is  otherwise  in  the  Lord 
Mayor's  court  (t) ;  and  a  debt  due  to  any  one  of  the  debtors  under 
a  joint  judgment  (u).  Also  interest  on  railway  stock  of  one  com- 
pany, guaranteed  by  another  company  (x).  So  also  monies  of  a 
company  in  the  hands  of  a  third  person  (y) ;  also  funds  in  the 
hands  of  the  official  manager  of  a  company  in  course  of  winding 
up  at  the  suit  of  a  creditor  of  the  company's  creditor  (z),  and 
equitable  debts  (a) ;  also  a  debt  for  which  a  cheque  has  been  given, 
if  payment  of  it  is  stopped  (b). 

An  executor  cannot  be  a  garnishee,  setnb. ;  certainly  not,  if  the  Executors, 
assets  have  been  paid  into  Court  by  the  executor  (c) ;  but,  on  a 
judgment  against  an  executor,  a  debt  due  by  a  third  party  to  the 
testator  may  be  attached  (d).  The  rule  of  equity,  by  which  a 
creditor,  who  has  obtained  a  judgment  against  the  legal  personal 
representative  of  his  debtor  before  a  decree  for  the  administration 
of  his  estate,  is  entitled  to  enforce  his  judgment,  enables  him  to 

{p)  Ord.  xlv.  r.  2.  Ex.  D.  133. 

(g)  Imies  v.  JS.  India  Co.,  17  C.  B.  (y)  United  English  S  Scottish  Co.,  5 

351  ;  Tapp  v.  Jones,  10  L   X  Q.  B.  591.  Eq.  300,  V.  C.  Stuart. 

(r)  Sail  V.  Pritchetl,  3  1     B.  D.  215  ;  (z)  Prichard's  claim,  2  De  6..F.  &  Jo. 

Jones  V.  Thompson,  E.  B.  &  E.  63  ;  27  354  ;  6  Jur.  K  S.  1172. 

J..  J.  Q.  B.  234.  (a)  fFilson  v.  Zhmdas,  "W.  N.  1875, 

(s)  Mitchell  v.  Zee,  2  L.  E.  Q.  B.  259  ;  232. 

8  B.  &  S.  92.  (b)  Cohen  v.  Male,  3  Q.  B.  D.  371. 

(t)  Com.  Dig.  Attachment      .  (c)  Stevens  y.  Phelips,  10  Ch.  417. 

(u)  Miller  v.  Mynn,  1  E.  &  E;  1075 ;  \d)  Burton  v.  Roberts,  6  H.  &  N.  93 ; 

28  L.  J.  Exc.  324.  29  L.  J.  Exo.  484. 

(k)  Bouch    V.    Sevenoalcs   R.    Co.,  i 
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recover  his  debt  under  this  act  from  a  debtor  to  the  estate  which 
is  in  course  of  administration  (e) ;  and  the  judgment  creditor, 
in  such  a  case,  may  obtain  an  order  from  the  court  to  attach  the 
debt,  although  a  decree  has  been  made  for  administration  (/). 
The  executor  of  a  judgment  creditor  cannot  attach  a  debt  due  to 
the  judgment  debtor,  until  he  has  made  himself  a  party  to  the 
judgment  (g). 

Unliquidated  damages  where  judgment  has  not  been  signed,  or 
other  unascertained  sum,  cannot  be  attached  (h) ;  nor  the  proceeds 
of  a  judgment  paid  into  a  county  court  (i) ;  nor  the  surplus  of  a 
bankrupt's  estate  in  the  hands  of  the  official  assignee  (k) ;  nor  a 
dividend  in  bankruptcy  (I) ;  nor  where  the  debt  due  to  the  judgment 
debtor  has  been  assigned  (m) ;  nor  the  wages  of  any  servant, 
labourer,  or  workman  (n). 

The  power  of  attachment  being  discretionary,  a  debt  will  not  be 
attached  of  which  the  judgment  debtor  cannot  enforce  immediate 
payment;  as  where  an  action  is  bond  fide  pending  against  the  gar- 
nishee in  respect  of  the  debt,  and  no  collusion  between  him  and 
the  garnishee  is  shown  (o) ;  or,  where  the  effect  of  an  order  would 
be  to  give  a  preference  in  respect  of  a  debt  agreed  to  be  paid 
without  priority  as  between  the  judgrnent  debtor  and  other 
creditors  (p). 

Service  of  an  order  that  debts  due,  or  accruing,  to  the  judgment 
debtor,  shall  be  attached,  or  notice  thereof  to  the  garnishee,  in  such 
manner  as  the  Court  or  judge  shall  direct,  shall  bind  such  debts  in 
his  hands  (q).  Under  this  rule,  not  only  may  an  accruing  debt 
be  attached,  but  an  order  may  be  made  for  payment  of  it  by  the 
garnishee,  when  it  becomes  due  (r). 

If  the  garnishee  does  not  forthwith  pay  into  Court  the  amount 
due  from  him  to  the  judgment  debtor,  or  an  amount  equal  to  the 
judgment  debt,  and  does  not  dispute  the  debt  due,  or  claimed  to  be 
due,  from  him  to  the  judgment  debtor,  or  if  he  does  not  appear 


(e)  FoioUr  v.  Soherts,  2  Giff.  226. 

(/)  Surton  V.  Hoberts,  6  H.  &  N.  98  ; 
29  L.  J.  N.  S.  Ex.  484. 

{g)  Bayna/rd  v.  Simmons,  5  E.  &  B.  59. 

(h)  Jones  v.  Thompson,  El.  Bl.  &  El.  63 ; 
Johnsons. Diamond,  11  Exc.  73  ;  Dresser 
T.  Johiis,  6  C.  B.  N.  S.  429. 

(i)  Dolphin  v.  Laylrni,  i  C.  P.  D.  130. 

(k)  Hunter  v.  Greendll,  8  L.  E.  C.  P. 
24. 

(Z)  Boyse  v.  Simpson,  8  Ir.  C.  L.  523. 


(to)  Hirseh  v.  Coates,  18  C.  B.  757  ; 
WehsUr  v.  V  31  Beav.  393  ;  8  Jur.  N. 
S.  1047. 

{n)  33  &  34  Viet.  c.  30.  (The  Wages 
Attachment  Abolition  Act). 

(o)  Eiehardson-7.  Greaves,  WW.  R  45. 

(jp)  Kennett  v.  Westminster  Improve- 
ment Commissioners,  11  Exo.  349. 

(?)  Ord.  xlv.  r.  3. 

()•)  Tapp  V.  Joiies,  10  L.  R.  Q.  B. 
591. 
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upon  summons,  then  the  Court  or  judge  may  order  execution  to 
issue,  and  it  may  issue  accordingly,  without  any  previous  writ  or 
process,  to  levy  the  amount  due  from  such  garnishee,  or  so  much 
thereof,  as  may  be  suf&cient  to  satisfy  the  judgment  debt  (s). 

If  the  garnishee  disputes  his  liability,  the  Court  or  judge.  Where  gar- 
instead  of  making  an  order  that  execution  shall  issue,  may  order  liability, 
that  any  issue  or  question,  necessary  for  determining  his  liability, 
be  tried  or  determined  in  any  manner,  in  which  any  issue  or 
question  in  an  action  may  be  tried  or  determined  (f).  The 
mere  assertion  of  the  garnishee,  that  he  disputes  the  debt,  is 
not  sufficient ;  he  must  show  just  ground  for  making  the  order  (w). 
If  the  judgment  creditor  does  not  proceed,  when  the  garnishee 
disputes  his  liability,  the  latter  is  entitled  to  have  the  attachment 
dismissed  with  costs  jar). 

Whenever,  in  proceedings  to  obtain  an  attachment  of  debts,  it  is  When  third 
suggested  by  the  garnishee  that  the  debt  sought  to  be  attached  rested, 
belongs  to  some  third  person,  or  that  any  thii-d  person  has  a  lien 
or  charge  upon  it,  the  Court  or  judge  may  order  such  third  person 
to  appear,  and  state  the  nature  and  particulars  of  his  claim  upon 
such  debt  (y).  After  hearing  the  allegations  of  such  third  person 
under  such  order,  and  of  any  other  person,  whom  by  the  same  or 
any  subsequent  order  the.  Court  or  judge  may  order  to  appear,  or 
in  case  of  such  third  person  not  appearing  when  ordered,  the  Court 
or  judge  may  order  execution  to  issue,  to  levy  the  amount  due 
from  such  garnishee,  or  any  issue  or  question  to  be  tried  or 
determined,  according  to  the  preceding  rules  of  the  order,  and 
may  bar  the  claim  of  such  third  person,  or  make  such  other 
order,  as  such  Court  or  judge  shall  think  fit,  upon  such  terms,  in 
all  cases,  with  respect  to  the  lien  or  charge  (if  any)  of  such  third 
person,  and  to  costs,  as  the  Court  or  judge  shall  think  just  and 
reasonable  {z). 

Payment  made  by,  or   execution   levied  upon,   the   garnishee,  Disctarge  of 
under  any  such  proceeding  as  aforesaid,  shall  be  a  valid  discharge  ^^""^  ^*' 
to  him  as  against  the  judgment  debtor,  to  the  amount  paid  or 


(s)  Jud.    Act,  1875,  Ord.  xlr.  r.    4  ;       434. 
C.    L.    P.  Act,   1854,    363 ;    Irish  Act,  (a;)   WMle  v.   Williams,   3  H.  &  N. 


s.  65. 


288. 


(«)  Jud.  Act,  1875,    Ord.    xlv.  i\    5  ;  {y)  1875,    Ord.    xlv.    r.   6  ;  C.  L.   P. 

C.  L.  P.  Act,  1854,   s.   64 ;  Irish  Act,  Act,  1860,  s.  29. 

s.  66  ;  see  Soma-  v.  Lut,  3  B.  &  S.  818.  (z)  Jud.  Act,   1875,   Ord.    xlv.  r.    7  ; 

(t6)  Newman  v.  Rook,   4  C.  B.  N.  S.  C.  L.  P.  Act,  1860,  s.  30. 
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levied,  although  such  proceeding  may  be  set  aside,  or  the  judgment 
reversed  (a). 

There  is  kept  by  the  proper  officer  a  debt  attachment  book,  and 
in  such  book  entries  are  made  of  the  attachment  and  proceedings 
thereon,  ■  with  names,  dates,  and  statements  of  the  amount  re- 
covered, and  otherwise ;  and  copies  of  any  entries  made  therein 
may  be  taken  by  any  person,  upon  application  to  the  proper 
officer  (b). 

The  costs  of  any  application  for  an  attachment  of  debts,  and  of 
any  proceedings  arising  from,  or  incidental  to,  such  application,  are 
in  the  discretion  of  the  Court  or  a  judge  (c). 

There  is  no  provision  for  the  adjustment  of  cross  claims  between 
the  garnishee  and  the  judgment  creditor ;  and  the  amount  of  a 
debt  due  from  the  latter  cannot  be  retained  by  the  garnishee  (d). 

If  the  debtor  become  bankrupt,  and  his  assignees  do  not  inter- 
fere, the  attachment  holds  good  (e). 


(a)  Jud.  Act,  1S75,  Ord.  xlv.  r.  8. 

(6)  Jud.  Act,  1875,  Ord.  xlv.  r.  9  ; 
C.  L.  P.  Act,  1854,  s.  56. 

(c)  Ord.  xlv.  r.  10  ;  0.  L.  P.  Act, 
1854,  s.  57 ;  see  Chitty's  Arch.  Pr.  by 
Prent,  ed.  11,  p.  705,  and  ed.  12,  p.  718. 


(d)  Sampson  v.  Seaton  Mail.  Co.,  10 
L.  E.  Q.  B.  28.  See  Tapp  v.  Jones,  ib. 
591. 

(e)  European  Bit.  v.  Fox,  15  "W.  E. 
158. 
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10.  Judgment  how  signed  .         .         .         .         .     .     167 

11.  Execution  thereon 168 

(1.)  Formalities  of  execution. 

By  32  &  33  Vict.  c.  62,  s.  24  (a),  it  is  provided  that  no  warrant 
of  attorney  to  confess  judgment  in  any  personal  action,  or  cognovit 
actionem  given  by  any  person,  shall  be  of  any  force,  unless  there 
shall  be  present  some  attorney  of  one  of  the  superior  courts  on 
behalf  of  such  person,  expressly  named  by  him,  and  attending  at 
his  request  to  inform  him  of  the  nature  and  effect  of  such  warrant 
or  cognovit  before  the  same  is  executed,  which  attorney  shall  sub- 
scribe his  name  as  a  witness  to  the  due  execution  thereof,  and 
thereby  declare  himself  to  be  the  attorney  for  the  person  executing, 
and  state  that  he  subscribes  as  such  attorney.  "  Solicitor  "  is  now 
substituted  for  "  attorney  "  (&). 

And  a  warrant  of  attorney,  to  confess  judgment  or  cognovit  actio-  ^^F*"'-  *^-> 

nem,  not  executed  in  manner  aforesaid,  shall  not  be  rendered  valid  executed 

invalid, 
by  proof,  that  the  person  executing  the  same  did  in  fact  understand 

the  nature  and  effect  thereof,  or  was  fully  informed  of  the  same  (c). 

(a)  "Which  re-enacts  1  &  2  Vict.  o.  110,      79,  13  ed.,  13). 
s.  9,  repealed  by  32  &  33  Vict.  c.  83,  (i)  Jnd.  Act.  73,  s.  87. 

s.  20  (see  generally  Arch.  Pr.  by  Prent.  (c)  32  &  33  Vict.  c.  62,  s.  25. 
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By  another  act  (d),  an  additional  book  or  index  is  directed  to  be 
provided,  in  which  only  the  names,  additions,  and  descriptions,  of 
the  respective  defendants,  or  persons  giving  the  warrants  or  cog- 
novits, are  entered,  and  which  may  be  searched  on  payment  of  the 
additional  fee  mentioned  in  the  act  (d). 

Warrants  of  attorney  to  confess  judgments  in  Ireland  are  sub- 
jected to  nearly  the  same  regulations  (e). 


3  Geo.  4, 
0.39. 


Memorandum 
of  satisfaction. 


Filing  of 
judge's  order. 


2.  Filing  of  warrant  of  attorney. 

Where  such  warrant  of  attorney  to  confess  judgment,  or  cognovit, 
or  a  true  copy  thereof,  is  not  filed  with  the  officer  acting  as  clerk  of 
the  docquets  and  judgments  in  the  Court  of  Queen's  Bench  within 
twenty-one  days  next  after  execution,  as  required  by  3  Geo.  4, 
c.  39  (which  makes  it  necessary  to  file  an  affidavit  of  the  time  of 
execution,  as  prescribed  by  that  statute  (/) ),  it  shall  be  deemed 
fraudulent,  and  shall  be  void  ;  and  if  any  such  warrant  of  attorney,  or 
cognovit,  so  filed  was  given  subject  to  any  defeasance  or  condition, 
such  defeasance  or  condition  shall  be  written  upon  the  same  paper 
or  parchment  with  the  warrant  or  cognovit  before  the  filing  thereof; 
otherwise,  the  warrant  or  cognovit  shall  be  void  (g). 

Power  is  given  to  any  of  the  judges  of  the  Court,  in  which  the 
warrant  of  attorney  or  cognovit  is  given,  to  order  a  memorandum  of 
satisfaction  to  be  written  upon  such  warrant,  cognovit,  or  copy 
thereof,  respectively  as  aforesaid,  if  it  shall  appear  that  the  debt, 
for  which  the  warrant  or  cognovit  was  given,  has  been  satisfied  or 
discharged  (li). 

Where  a  judge's  order  made  by  consent  is  given  by  a  defend- 
ant in  a  personal  action,  whereby  the  plaintiff  is  authorized 
forthwith,  or  at  any  future  time,  to  sign  or  enter  up  judgment,  or  to 
issue  or  take  out  execution,  whether  such  order  is  made  subject  to 
any  defeasance  or  condition,  or  not,  the  order,  if  the  action  is  in  the 
Court  of  Queen's  Bench,  and  a  true  copy  of  the  order,  if  the  action 
is  in  any  other  Court,  shall,  together  with  an  affidavit  of  the  time 
of  such  consent  being  given,  and  a  description  of  the  residence  and 
occupation  of  the  defendant,  be  filed  with  the  officer  acting  as  clerk 
of  the  docquets  and  judgments  in  the  Court  of  Queen's  Bench 


(d)  6  &  7  Vict.  c.  66. 

(e)  3  &  4  Vict.  c.  105,  ss.  12—18  in- 
clusive. 

(/)  Acraman  v.  Herniman,  16  Q.  B. 


jr.  S.  998  ;  16  Jur.  1008. 

(?)  The  Debtors  Act,  1869,  32  &  33 
Vict.  c.  62,  s.  26. 

{h)  3  Geo.  4,  c.  39,  s.  8. 
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within  twenty-one  days  after  the  making  of  the  order,  otherwise  Piling  of 
the  order,  and  any  judgment  signed  or  entered  up  thereon,  and  any  ^"^^*  ^  "'''^^''' 
execution  issued  or  taken  out  on  such  judgment,  shall  be  void  (i) ; 
and  the  provisions  of  3  Geo.  4,  c.  39  (ss.  5,  8),  and  of  6  &  7  Vict. 
c.  66,  as  to  the  filing  warrants  of  attorney  and  cognovits  with  the 
clerk  of  the  dockets  and  judgments,  and  for  the  making  entries  by 
such  clerk,  and  search  in  relation  thereto,  and  for  entering  satisfac- 
tion thereon,  and  for  fees  for  search  and  filing,  and  taking  office 
copies,  extend  and  apply  to  every  such  judge's  order  (k). 

The  acts  apply  to  warrants  of  attorney,  whether  executed  in  this, 
or  in  a  foreign,  country  (l) ;  and  it  seems  that,  if  judgment  be 
signed  on  a  warrant  of  attorney  which  is  not  made  in  compliance 
with  the  statutes,  the  defect  cannot  be  waived  (m) ;  and  the  statutes 
do  not  apply  where  the  defendant  is  himself  an  attorney  (n). 

By  r.  25,  H.  T.  1853,  no  judgment  shall  be  signed  on 
any  cognovit,  or  warrant  of  attorney,  without  such  cognovit  or 
warrant  be  delivered  to,  and  filed,  by  the  master,  who  is  thereby 
ordered  to  file  the  same  in  the  order  in  which  they  are  received  (o). 
It  seems,  that  in  cases  coming  within  the  3  Geo.  4,  c.  39,  the 
filing  of  warrants  of  attorney,  or  cognovits,  under  this  rule  of 
Court  is  unnecessary  (p). 

(3.)  By  tvhom  it  may  he  given. 

A  warrant  of  attorney  cannot  be  given  by  an  infant  (q) ;  and,  if  he 
give  a  joint  warrant  of  attorney,  the  judgment  will  be  set  aside  as 
to  him  (r) ;  nor  by  a  married  woman  (s) ;  nor  by  a  partner,  to  bind 
his  co-partners  (t) ;  nor  by  an  executor,  to  bind  his  co-executors  (u). 

It  is  not  an  objection  to  signing  judgment  on  a  warrant  of  attor- 
ney that  the  defendant  has,  since  the  execution,  become  insane  (a;). 

(i)  32  &  S3  Vict.  c.  62,  s.  27.  v.  Woodrojfe,  7  Dowl.  166  ;  4  M.  &  W. 

(k)  lb.  s.  28.  650  ;  Stoi-ton  t.  Tomlins,  10  Moore,  172  ; 

(J.)  Davis  V.  Trevanion,  2  D.  &  L.  743.  2  Bing.  475  ;  Weaver  v.  Stokes,  1  M.  & 

(ot)  Oriypei-  v.  Bristow,  6  M.   &  "W.  "W.  203 ;  1  Tyr.  &  G.  512  ;  4  DowL  724. 

807.  ('■)  ■^shlin  v.   Langton,  4  Mo.  &  Sc. 

(m)  Downes  v.  Garbett,  7  Juv.  800  ;  12  719  ;  Molteux  v.  St.  Aubyn,  2  W.   Bl. 

L.  J.   Q.  B.  269 ;  2  Dowl.  N.  S.  939 ;  1133. 

Chipp  V.  Harris,  6  M.  &  W.  430.  (s)  Oulds  v.  Sansom,  3  Taunt.   261  ; 

(o)  James  v.  Seward,  3  Q.  B.   948  ;  Faithorne  v.  Blaquire,  6  M.  &  S.  73  ; 

3  G.  &  D.  264.  Selby  v.  WTiite,  4  Leg.  Obs.  390. 

{p)  Bushell  V.  Board,  16  L.  J.  Q.  B.  (<)  Brutton  v.  Burton,  1  Chit.  R.  707  ; 

57  ;  4  D.  &  L.  359.  Hunter  v.  Parker,  7  M.  &  "W.  322. 

(q)  Saundffraon  v.  Marr,  1  H.  Bl.  75  ;  (u)  Elwell  v.  Quash,  1  Str.  20. 

Wood  V.  Heath,  1  Chit.  E.  708  n. :  Oliver  (x)  Piggott  v.  Killick,  4  Dowl.  287. 
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Effect  of 
marriage. 


If  a  feme  sole  sign  a  warrant  of  attorney,  the  Court  or  a  judge 
will,  after  her  raarriage,  allow  judgment  to  be  entered  up  against 
the  husband  and  wife  («/).  The  judgment  upon  such  warrant  of 
attorney  would,  in  regard  to  the  liability  of  the  husband,  be  subject 
to  the  late  acts  {z).  If  a  warrant  of  attorney  is  given  to  a  feme 
sole,  her  subsequent  marriage  is  not  a  revocation  of  it ;  and  judg- 
ment will  be  entered  up  in  the  name  of  the  husband  and  wife  {a) ; 
as  where  a  warrant  of  attorney  was  given  by  W.  to  D.  and  S., 
and  W.  and  S.  afterwards  intermarried  (i). 


Expressly 
named. 


(4.)  Who  may  be  the  solicitor. 

The  solicitor  for  the  plaintiif  cannot  act  for  the  defendant  (c) ; 
nor  the  London  agent  of,  nor  a  solicitor  acting  as  the  clerk  of,  the 
plaintiff's  solicitor  (d) ;  nor  can  the  same  solicitor  act  for  both 
parties  (e). 

Although  the  solicitor  must  be  '  expressly  named '  by  the 
defendant,  yet  the  appointment  will  not  be  invalid,  if  the  solicitor 
was  suggested  by  another  person,  or  even  introduced  by  the 
creditor  himself,  or  even  paid  by  the  creditor  (/),  so  long  as  the 
solicitor  is  bond  fide  appointed  by  the  defendant  (g). 


(5.)  Duties  of  the  solicitor. 

The  solicitor  is  to  attend,  at  the  debtor's  request,  to  inform  him 
of  the  nature  and  effect  of  the  wai-rant  or  cognovit  before  execution. 
The  solicitor  is  only  bound  to  do  this,  if  he  be  required  by  the  debtor, 
and  is  not  bound  to  read  the  instrument  to  him,  unless  he  desires 
it.     Nor  can  the  debtor  complain  that  proper  advice  was  not  given 


{y)  Staples  v.  Purser,  2  Dowl.  764 ;  3 
Mo.  &  Sc.  800  ;  Pocock  v.  Fry,  8  Dowl.  126 ; 
Anon.  1  Show.  89;  Hartford  r.  Mattingly, 
2  Chit.  R.  117  ;  Higginhotlom  v.  H.  8 
Dowl.  126. 

[z)  33  &  34  Vict.  c.  93,  s.  12  ;  37  &  38 
Vict.  c.  50. 

[a)  Anon.  1  Salk.  117.  See  Dolling 
V.  White,  22  L.'  J.  Q.  B.  327. 

(&)  Harder  v.  Lee,  3  Burr.  1469 ; 
Metcalfe  v.  Boote,  8  D.  &  R.  46  ;  Anon. 
7  Mod.  53. 

(c)  Mason  v  Kiddle,  5  M.  &  W.  513. 

(rf)  Pryvr  v.  Swaync,  2  D.  &  L.  37 ; 
Durrani  v.  Blurtmi,  9  Dowl.  1015. 


(e)  Cooper  v.  Grant,  12  C.  B.  154  ; 
Rising  v.  Dolphin,  8  Dowl.  309  ;  Sander- 
sonv.  TVestley,  ib.  412  ;  Hirst  v.  Hannah, 
17  Q.  B.  383. 

(/)  Saigh  v.  Frost,  7  Dowl.  743  ; 
HaU  V.  Dale,  8  ib.  599';  Pease  v.  Well's, 
ib.  626 ;  Barnes  x.  Pendrey,  7  ib.  Til  ; 
Bligh  v.  Brewer,  3  ib.  266  ;  Rice  v.  Lin- 
stead,  7  ib.  163  ;  Twylm-  v.  Nicholls,  6 
M.  &  W.  91  ;  Joel  v.  Dicker,  5  D.  &  L.  1; 
16  L.  J.  Q.  B.  359. 

ig)  Walton  v.  Chandler,  1  C.  B.  306  ; 
Levinson  v.  Syer,  15  Jur.  1011,  21  L.  J. 
Q.  B.  16. 
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him,  either  by  the  solicitor's  neglect,  or  in  consequence  of  his  own 
omission  to  give  the  solicitor  proper  explanations  (/i). 

The  requirements  as  to  the  attestation,  are  threefold,  comprising,  Attestation. 
subscription  by  the  solicitor  as  a  witness ;  a  declaration  that  he  is 
solicitor  for  the  person  who  executes ;  and  subscription  as  such 
solicitor.  The  attestation,  though  not  necessarily  in  the  words  of 
the  statute,  must  shew,  by  necessary  implication,  that  all  these 
requisites  have  been  fulfilled  (i). 

The  solicitor  may  have  explained  the  instrument  to  the  debtor, 
without  acting  as  his  solicitor  in  doing  so,  for  he  may  have  done  it 
without  the  debtor's  request,  or  before  being  employed  as  his 
solicitor ;  and  he  may  subscribe  the  instrument,  yet  not  as  the 
debtor's  solicitor,  because,  though  previously  so  named,  and  acting, 
his  employment  may  cease  before  the  a,tte8tation  {k). 

It  is  not  necessary  for  the  solicitor  to  state  in  the  subscription, 
that  he  is  expressly  named  by  the  debtor,  or  that  he  attended  at 
his  request  (I). 

As  to  what  amounts  to  a  proper  attestation  within  the  act,  see 
cases  in  note  (m). 

A  cognovit  actionem  in  an  action  of  ejectment  was  within  this 
clause ;  but  not  a  warrant  of  attorney  (n). 

An  agi'eement  to  waive  a  scire  facias  to  revive  judgment  upon  a 
warrant  of  attorney,  entered  into  after  judgment  has  been  signed 
upon  the  warrant,  did  not,  before  the  Jud.  Act,  need  to  be  executed 
with  the  formalities  required  for  warrants  of  attorney  by  this 
clause  (o). 

The  signing  of  a  consent  to  a  judge's  order  for  the  stay  of 
proceedings  on  payment  of  the  debt  and  costs,  and  in  default  that 

(h)  Fish.  Mtg.  114,  ed.  3  ;   Haigh  v.  &  W.  294. 

Frost,  sup. ;   Taylor  v.  Nicholls,  sup.  ;  (l)  Gay  v.  Hall,  5  D.  &  L.  422. 

Joel  V.  Dicker,  sup.  ;  Hale  v.  Dale,  sup. ;  (m)  Ledgard  v.  Thompson,  11  M.  &  W. 

Pease  v.    WelU,   8   Dowl,   626;  Barnes  40;  Hihbert  v.  Barton,  10  ib.  678;  Mk- 

V.    Pendrey,    sup.  ;   Bligh    v.    Brewer,  ington  v.  Holland,  9  ib.  659  ;  Potter  v. 

sup.  ;  Sice  v.  Linstead,  7  Dowl.  153.  Nicholson,   8  ib.  294  ;  Oliver  v.   Wood- 

(i)  Fish.  Mtg.   114,  ed.  3  ;  Pocock  v.  roffe,  sup.  ;  Everard  v.  Poppleton,  sup. 

Pickering,   18  Q.  B.  789  ;  Holt  v.  Kcr-  Lcims  v.    Zoi'd    Kensington,   2    C.    B. 

shaw,    5   D.  &  L.   419  ;  Zciois  v.  Lord  463  ;   Phillips  v.   Gibbs,  16   M.    &  W. 

Kensington,  15  L.  J.  C.  P.  100  ;  Phillips  208  ;  Gay  v.  Hall,  18  L.  J.   Q.  B.  12  ; 

V.  Oibbs,  16  M.  &  W.  208.  Levinson  v.  Syer,  15  Jur.  1011. 

[k)  Fish.  Mtg.  114,  ed.  3  ;  Hibbert  v.  («)  Doe  v.  Howell,  12  A.  &  E.  696  ; 

Barton,    10    M.  &  "W.    678;    Oliver  v.  Doey.  Kingston,  1  Dowl.  N.  S.  263. 

IFoodroffe,  4  ib.   650 ;  Everard  v.  Pop-  (o)  Cooper  v.  Norton,   16  L.  J.  Q.  B. 

pUton,   5  Q.  B.   181  ;   Pooh    v.  Hobbs,  364. 
8  Dowl.  113  ;  Potter  v.  Niclwlson,  8  M. 
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Cognovit  the  plaintiff  may  sign  final  judgment  and  issue  execution,  does  not 

_4gt."'    *        amount  to  the  giving  of  a  cognovit  within  the  act,  which  only 

applies  to  those  given  hy  a  party  out  of  Court  (jp);  whether  an 

attorney  be  present  before  the  judge  to  consent  to  the  order  on 

behalf  of  the  defendant,  or  not  (g). 


(6.)  Setting  aside  a  warrant  of  attorney. 

Application  to  set  aside  a  warrant  of  attorney  under  these  acts, 
can  only  •  be  made  by  the  party  himself,  or  by  his  attorney  duly 
authorised  by  him  for  that  purpose  (r).  But  it  may  be  made, 
though  defendant  have  become  bankrupt  since  his  execution  of  the 
warrant  (s). 

Third  party.  The  provision  is  for  the  benefit  of  the  defendant  only,   and, 

therefore,  a  third  party  who  may  be  prejudiced  by  a  judgment 
against  the  debtor  cannot  raise  an  objection  on  the  ground  of  \<ant 
of  proper  attestation  (t). 

A  party  who  introduces  an  unqualified  person,  as  qualified,  to 
attest,  cannot  afterwards  move  to  set  the  warrant  of  attorney  aside 
on  that  account  (u).  But  such  warrant  may  be  set  aside  if  the 
person  unqualified  is  introduced  by  the  opposite  party,  and 
acquiesced  in  by  the  debtor  (x). 

Surety.  ^°^  ^^^  ^  Surety  recover  from  the  creditor  what  he  has  been 

obliged  to  pay  by  way  of  contribution  to  his  co-surety,  who  has 
paid  the  full  sum  secured  by  the  warrant,  if  the  warrant  be  good 
against  the  latter  (y). 

The  Courts  will,  under  their  general  jurisdiction,  set  aside  a 
warrant  of  attorney  to  enter  up  judgment,  and  the  proceedings 
under  it,  wherever  they  appear  to  have  been  obtained  by  fraud  or 


{p)  Bray  v.  Mamson,  8  M.  &  W.  668  ;  sitp. ;  Mason  v.  Kiddle,  5  M.  &  W.  513  ; 

Baker  v.  Flower,  ib.  670.  Oliver  v.    Woodroffe,  4  M.  &  W.   650  ; 

(y)  Bray  v.   Manson,  sup.  ;  Baher  v.  Gfripper  v.  Bristow,  6  M.  &  "W.    807  ; 

Flower,  swp.  ;  Thome  y.  Neale,  2  Q.  B.  Sanderson  v.  Westley,  ib.  98  ;  Taylor  v. 

726.  Nicholls,  sup.  ;  Joel  v.  Dicker,  5  Dowl. 

(r)  Zewis  v.  lord  Tankermlle,  11  M.  &  L.  1  ;  16  L.  J.  Q.   B.   359  ;    Walker 

&  W.  109.  V.  Gardner,  4  B.  &  Ad.  371  ;  Cox  v. 

(s)  Ta/ylor  v.  Nicholls,  6  ih.  91  ;  Davis  Cannon,  4  Bing.  N.  S.   453,  case  before 

V.   Trevanion,    2  D.    &  L.    743 ;    Cocks  the  act. 

V.  Edwards,  2  Dowl.  N.  S.  55.  (m)  Cox  v.    Cannon,   sup.  ;   Jeyes  v. 

(«)  Ohipp  V.  Hams,  5  M.  &  W.  430.  Booth,  1  Bos.  &  P.  97 ;  Price  v.  Carter, 

As  to  what  amounts  to  an  attorney  ex-  7  Q.  B.  838. 

pressly  named   hy  the  defendant   and  (x)  Walker  v.  Gardner,  sup. 

acting  on  his  behalf,  see  Chipp  v.  Harris,  {y)  Price  v.  Carter,  sup. 
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for  an  illegal  consideration  (s).  Thus,  an  agreement  by  a  bankrupt  Frami  or 
with  one  of  his  creditors  to  omit  the  debt  in  his  schedule,  and  that  ^'^s^'i*?- 
the  cognovit  held  by  the  creditor  should  be  suspended  and  revived 
after  the  debtor's  discharge,  is  fraudulent  and  void,  and  the  Court 
will  set  aside  judgment  entered  up,  and  execution  issued,  on  such 
cognovit,  after  the  discharge  (a).  And  this  relief  will  be  given,  even 
on  behalf  of  persons  not  parties  to  the  warrant,  if  the  execution 
under  it  operates  as  a  fraud  upon  them  (6).  But  a  warrant  of 
attorney  given  to  secure  a  sum  embezzled  will  not  be  set  aside, 
unless  it  distinctly  appears  that  there  was  an  agreement,  either 
express  or  necessarily  implied,  that  the  plaintiff  would  abstain 
from  prosecuting  for  the  felony  in  consideration  of  the  security  (c).  So 
a  warrant  of  attorney,  given  by  a  lessee  in  order  to  elude  a  covenant 
not  to  assign,  was  held  void  (d).  So,  if  given  by  way  of  fraudulent 
preference,  it  comes  within  the  Bankrupt  Acts  (e).  But  such  a 
warrant  of  attorney  cannot  be  set  aside  upon  aiSdavits  (/). 

A  warrant  of  attorney  to  enter  up  judgment,  or  to  sell  lands,  by  Warrant  of 
way  of  a  security  for  a  debt,  being  an  authority  coupled  with  an  comSermaud- 
interest,  is  not  countermandable  (g).  *''*8- 

A  warrant  of  attorney,  with  a  defeasance  stating  it  to  be  given  as 
a  security  for  a  sum  named,  and  interest  thereon,  will  be  construed 
as  a  continuing  security,  and  not  merely  for  money  then  due,  in  Continuing 
the  absence  of  any  thing  on  the  face  of  the  warrant  or  defeasance  ^^°""*y- 
to  shew  such  an  intention  (h). 

A  warrant  of  attorney  does  not,  it  seems,  require  a  consideration 
to  support  it ;  at  least,  the  party  who  has  given  it  cannot  set  it 
aside  on  that  ground  (i). 

(7.)  Warrant  of  attorney  not  a  breach  of  a  covenant  not  to  assign. 

Where  there  is  a  covenant  against  assignment  in  a  lease,  or  any 
estate  is  to  be  forfeited  upon  any  alienation  or  charge,  a  warrant  of 

(z)  Ward  v.  Lloyd,  6  Man.  &  G.  787  ;  (/)  Browrm  v.  Burton,  17  L.  J.  Q.  B. 

•see  Arch,  by  Prea.  770,  ed.  13,  and  oases  49. 

therein  enumerated.  (S")  Oades   v.  Woodward,  2  L.  Eaym. 

{a)  Tabram  v.  Freeman,  4  B.  &  Ad.  150  ;  1  Salk.  87  ;  Walsh  y.    Whitcomh, 

887.  2  Esp.  565  ;  Gausson  v.  Morton,  10  B.  & 

(J)  Martin  v.  M.  3  ib.  934.  Or.  731  ;  and  see  Hodgson  v.  Anderson, 

(c)   Ward  v.  Lloyd,  sup.  3  ib.  842,  851  ;  Spooner  v.  Sandilands, 

{d)  Doe  V.  Carter,  8  T.  R.  300.  1  Y.  &  C.  C.  C.  390. 

(e)  Sharp  v.   Thomas,  6   Bing.  416  ;  {h)  Woolley  v.  Jennings,  5  B.  &  Cr. 

Newnham  v.   Stevenson,   20  L.   J.  C.  P.  165. 

Ill  ;  B.  A.  1879,  s.  92.                            -  (i)  Gay  v.  Ball,  18  L.  J.  Q.  B.  12, 
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attorney  is  not  a  breach  or  forfeiture,  although  the  lease  or  other 
interest  is  taken  in  execution  under  it  (k) ;  and  that  although,  by 
the  defeasance,  it  was  intended  that  the  judgment  to  be  entered 
up  under  it  was  to  be  registered,  and  so  become  an  equitable 
charge  (l) ;  unless  it  be  given  for  the  express  purpose  of  enabling 
the  lease  or  other  interest  to  be  taken  in  execution  (m). 

The  same  principle  is  acted  on,  in  determining  whether  a  warrant 
of  attorney  is  void,  as  being  a  charge  on  a  benefice  (n). 

(8.)  Jvdgment  on  old  warrant  of  attorney. 

By  r.  26,  H.  T.  1853,  leave  to  enter  up  judgment  on  a  warrant 
of  attorney  above  one  year  and  under  ten  years  old  is  to  be  ob- 
tained by  an  order  of  a  judge  made  ex  parte,  and,  if  ten  years  old 
or  more,  upon  a  summons  to  shew  cause  (o). 

But  this  does  not  apply  to  a  judgnient  on  a  cognovit,  upon  which, 
though  given  before  appearance,  judgment  may  be  signed  after 
more  than  the  lapse  of  a  year  without  a  declaration,  and  without 
motion  or  order  of  a  judge  {p).  Nor  does  it  apply  when  there  is  an 
agreement  to  dispense  vsdth  these  forms  {q).  And  it  seems  that, 
under  a  warrant  of  attorney  to  confess  judgment,  judgment  may  be 
signed  and  execution  issued  without  an  appearance  being  entered 
on  the  part  of  the  defendant,  or,  at  most,  such  an  omission  is  a 
mere  irregularity,  which  may  be  waited  by  laches  (r).  So  signing 
judgment  on  a  warrant  of  attorney  for  a  sum  larger  than  that 
mentioned  in  the  warrant,  is  a  mere  irregularity,  which  may  be 
waived  in  like  manner  (s). 

Final  judgment  is  not  signed  on  the  of&cer  of  the  Court  marking 
the  postea,  but  on  his  completing  the  taxation  of  costs  (t). 

(9.)  Effect  of  death  of  plaintiff  or  defendant,  dec. 
An  agreement  that  judgment  may  be  entered  up  on  a  warrant  of 

(*)  Doe  v.  Carter,  8  T.  R.  57  ;  Amscm,  (q)  See  Tripp  v.  Stanley,   17   L.  J.  Q. 

V.  Eolmes,  IJ.  &  H.  530  ;  Doe  r.  Bawke,  B.  19. 
2  East,  481.  (y)  chofrlmoarfh  v.  Ellis,  7  Q.  B.  678 ; 

(?)  Croft  V.  Lumley,  5  E.   &  B.  684  ;  Bircham  v.  Tucker,  8  Scott,  669. 
2  Jur.   N.  S.   279,  affii-ming  ib.   63;  6  (s)  Stopfm-dY.  FUzgerald,  16  L.  J.  Q. 

H.  L.  672  ;  4  Jur.  N.  S.  903.  B.  310. 

(to)  Doe  v.  Carter,  8  T.  E.  300.  (<)  Butler  v.  Bulkeney,  1  Bing.  233 ; 

(»)  See  inf.  p.  344.  Fierce  v.  Derry,  4  Q.  B.  635.     But  see 

(o)  See  Archb.  by  Prent.  777,  ed.  13,  Fisher  v.  DudMng,  3  Man.  &  G.  238  ;  and 

and  cases  therein  cited.  Newton  v.  Grand  June.   R.  Go.,.  16  M. 

{p)  Thompson  v.   Zangridge,  1   Exc.  &  W.  142.     And  Archb.  by  Prent.  461, 

351 ;  17  L.  J.  Exc.  4.  note  k,  ed,  13,  and  cases. 
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attorney,  notwithstanding  the  death  of  the  defendant,  is  void,  as 
his  death  is  a  countermand  of  the  warrant  (x).  But  the  death  of  the 
plaintiff  is  not  a  countermand  if  the  warrant  authorise  the  executors 
to  enter  up  judgment  (y).  So  upon  a  warrant  of  attorney  given  by 
two,  judgment  cannot  be  entered  up  against  the  survivor  (z).  But, 
secus,  where  one  of  two  joint  plaintiffs  dies,  for  then  the  sur- 
vivor may  enter  up  judgment  (a).  And  the  Court  will  not  enter  insolvent, 
up  judgment  nunc  pro  tunc  as  of  a  term  prior  to  the  death  of  an 
insolvent  upon  a  warrant  of  attorney  given  by  such  insolvent 
before  his  discharge,  although  the  assets  do  not  fall  in  until  after 
his  death  (6). 

The  Court  will  not  allow  judgment  to  be  entered  up  against  a  party  Defendant 
who,  having  given  a  warrant  of  attorney  to  confess  judgment  for  '°*'*"°" 
securing  the  payment  of  a  sum,  or  the  transfer  of  stock,  on  demand, 
has  become  insane  (c). 

A  warrant  of  attorney  given  to  secure  a  debt,  with  an  agreement 
that  judgment  should  not  be  entered  up  till  the  debtor  should 
become  bankrupt  or  insolvent,  means  a  general  inability  to  pay 
debts,  and  not  the  taking  the  benefit  of  the  Insolvent  Debtors' 
A.oi{d). 

A  warrant  of  attorney  speaks  from  the  time  of  its  execution,  and  From  what 
not  from  the  day  of  its  date,  and  therefore  such  an  instrument,  gpeaka. 
dated  the  24th  of  February,  1847,  but  executed  the  20th  of  March 
following,  defeasanced  on  payment  of    the  debt  on  the  20th  of 
March  then  next,  was  held  to  be  a  security  for  payment  on  the 
20th  of  March,  1848  (e). 

It  seems  rather  a  nice  question,  whether  a  creditor  is  warranted  Costs, 
in  signing  a  judgment  on  a  warrant  of  attorney  or  cognovit  given 
to  secure  a  debt  and  costs,  without  first  taxing  those  costs  (/). 


(10.)  Judgment,  hoiv  signed. 
The  judgment  must  be  signed  in  the  way  authorised  by  the 

(x)  Heath  v.  BrinSXey,  2  A.  &  E.  365.  (c)  Capper  v.  Dando,  2  A.  &  E.  458. 

{y)  Coles  V.  Haek.il,  Barnes,  44  ;  Hen-  (d)  Biddlecom.be  v.  Bond,  4  A.  &  E. 

sJiall  V.  Mattliew,  7  Bing.  337  ;  Black-  332  ;  Be  Muggeridge,  Johns.  625  ;  1  Jur. 

bume  V.  Godrick,  9  Dowl.  337  ;  Harden  N.  S.  192. 

V.  Forsyth,  1  Q.  B.  177.  (c)  Browne  v.  Burton,  17  L.  J.  Q.  B. 

(s)  Gee  V.  Lane,  15  East,  592.  47. 

(a)  Fendall  v.  May,   2  M.  &  S.  76  ;  (/)  Booth  v.  Lady  Hyde  Parker,  3  M. 

Spmg  V.  Tucker,  1  Y.  &  J.  206.  &  W.  54. 

(6)  Harden  v.  Forsyth,  1  Q.  B.  177. 
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warrant.     It  is  always  final,  and  signed  in  like  manner,  as  a  final 
judgment  by  confession  or  default  in  an  adverse  suit  (g). 

It  is  no  longer  necessary,  in  order  that  a  judgment  may  be 
entered  up  on  a  warrant  of  attorney,  to  shew  that  the  debtor  was 
living  in  the  term.  It  will  be  sufficient  to  shew  that  he  was  living 
within  a  reasonable  time  preceding  the  application  (Ji). 

(11.)  Execution  thereon. 

Execution  on  warrants  of  attorney  is  the  same  as  in  ordinary 
cases  (i).     In  bankruptcy  see  (k). 

{g)   Tidd.   ed.   9,   556  ;  SircTuim   v.  Archb.  by  Prent.  780,  ed.  13  ;  Jarvis  v. 

Tucker,  8  So.  469  ;  Kemp  v.  Matthew,  South,  13  L.  J.  Exo.  319. 

ih.  399  ;  Charlsworth  v.  Mlis,  7  Q.  B.  (i)  Archb.  by  Prent.  782,  ed.  13. 

678.  (A)  Toung  v.  Billiter,  30  L.  J.  Q.  B. 

(K)  Jordan  v.  Farr,  2  A.  &  E.  437  ;  153. 
Cockman  v.  Hellyer,  1  Bing.  N.  C.  1  ; 
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(1.)  Debts  of  record. 

Debts  to  the  king  are  either  of  record,  or  not  of  record. 

Debts  of  record  to  the  king  are  in  the  nature  of  a  feudal  charge, 
and  bind  the  debtor's  lands,  in  whose  hands  soever  they  come,  from 
the  time  of  his  becoming  in  debt  to  the  king  (a).  And  the  Crown, 
by  its  prerogative,  has  preference  in  all  cases  in  which  the  debt  is 
prior  on  record  to  the  judgment,  statute,  or  recognizance  of  the 
subject ;  even  although  the  lands  have  been  actually  delivered  to 
the  subject  under  the  elegit,  or  extent  (6).  If  the  judgment,'  statute, 
or  recognisance  of  the  subject  be  prior  in  date  to  the  king's  debt 
of  record,  yet,  to  give  the  subject  priority,  the  lands  must  be 


(a)  2  RoU.  Ab.  156  b,  PI.  1. 

(6)  Bac.    Ab.   tit.   Execution,  K.  ;  2 


Saund.  70  e ;  Gilb.  Hist.  Exc.  88. 
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actually  delivered  to  him  in  satisfaction  of  his  debt ;  for  if  the 
king's  writ  comes  into  the  sheriff's  hands  whilst  the  lands  are  in 
the  possession  of  the  law  on  the  elegit  or  extent,  and  not  actually 
delivered  to  the  creditor,  the  alteration  of  property  is  not  complete, 
and  the  king's  debt  shall  be  first  satisfied  (c). 


Execution  on 
bonds  without 
inquisition. 


33  H.  8,  c.  39. 


S.  63. 


Ss.  50&53. 


(2.)  Debts  not  of  record. 

By  the  common  law,  the  king  could  only  take  by  matter  of 
record,  and,  therefore,  although  by  force  of  the  prerogative  of  the 
Crown  it  was  an  incontrovertible  rule,  that  in  all  cases  where  the 
king's  and  subject's  titles  concurred,  the  king's  title  should  be 
preferred  (d) ;  yet,  on  all  bond  and  simple  contract  debts  due  to 
the  king,  before  an  extent  could  issue  it  was  necessary  that  the 
debt  should  be  found  by  inquisition  ;  after  which  it  became  a  debt 
of  record.  To  remedy  this  delay,  so  far  as  respected  bond 
debts,  33  Hen.  8,  c.  39,  s.  50,  enacted  that  all  obligations  and 
specialties  which  should  be  made  for  any  cause  touching  the  king, 
or  his  heirs,  or  to  his  or  their  use,  should  be  of  the  same  nature, 
and  effect,  as  statutes  of  the  staple  against  any  lay  person.  And 
the  53rd  sect,  enacted  that  all  suits,  &c.,  and  executions  for  the 
king^  upon  any  of  the  same  obligations,  should  be  of  the  same 
force  against  all  persons  bound  in  such  obliga,tions,  as  statutes  of 
the  staple  against  any  lay  person ;  and,  by  the  74th  sect.,  it  was 
further  ehacted'  that  any  suit  for  the  king  for  the  recovery  of  any 
of  his  debts  should  be  preferred  before  the  suit  of  any  person ;  and 
that  the  king,  his  heirs  and  successors,  should  have  first  execution 
against  any  defendant  of  and  for  his  said  debts  before  any  other 
person,  so  always  that  the  king's  suit  were  taken  and  commenced, 
or  process  awa/rded,  for  the  said  debt  at  the  king's  suit  before  judg- 
ment given  for  the  said  other  person  (e). 

By  the  60th  and  58rd  sections,  the  king  becaime  enabled  to  pro- 
ceed to  execution  on  a  bond  executed  to  him,  without  a  previous 
inquisition,  and  thus  far  the  prerogative  of  the  crown  was  enlarged. 

The  74th  section  is  not  confined  to  bond  debts  (/),  and  it  was 
restrictive  on  the  old  prerogative,  but  it  extends  to  goods  as  well 


(c)  Gilb.  Exc.  91. 

(d)  16  East,  282. 

(c)  Qumre,  whether  a  bond  to  the  king 
given  by  the  oommittee  of  a  hmatic,  on 

a  grant  of  his  estate,  is  an  obligation 


■within  this  statute,  not  being  a  debt  due 
in  respect  of  his  reveliue.  Hex  v,  Lambe, 
McCl.  402. 

(/)  Cecil's  case,  7  Eep.18. 
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as  lands.  A  judgment  and  execution  (</),  executed  by  elegit  before 
any  suit  commenced  by  the  king,  is  preferred  to  the  extent  of  the 
king  issuing  on  a  bond  debt,  bearing  date  before  the  subject's 
judgment,  and  assigned  to  the  king  before  the  subject's  execution. 

But,  where  the  defendant's  goods  have  been  seized  in  execution  Priority  over 
on  a  judgment  at  the  suit  of  a  subject,  an  extent  of  the  Crown,  subject."  ^ 
whether  in  chief  or  in  aid,  has  preference  over  the  prior  ^. /a.  of 
the  subject,  unless  the  goods  have  been  actually  sold  (/t). 

(3.)  Simple  contracts  of  Crown  debtors. 

Simple  contract  debts  due  to  the  Crown  (except  the  arrears  of 
accountants,  in  respect  of  any  office  which  they  may  hold  as  ac- 
countants to  the  Crown  within  13  Eliz.  c.  4,  hereafter  mentioned) 
constitute  no  lien  upon  the  lands  of  the  Crown  debtor,  until  they 
have  respectively  become  debts  upon  record,  either  upon  being 
found  by  inquisition  (the  result  of  which  becomes  a  record  of  the 
Court  on  being  returned  and  filed),  or  by  a  judgment  of  a  Court  (i). 
An  obligor  of  a  bond  to  the  Crown  is  not  liable  as  a  debtor  to  the 
Crown  on  the  bond,  until  breach  of  the  condition  (k). 

(4.)  Lands  of  Crown  debtors  charged. 

The  75th  section  of  the  said  statute  (l)  enacted,  that  all  manors,  S.  75. 
&c.,  which  should  come  to,  or  be  in,  the  hands,  possession,  occupa- 
tion, or  seisin,  of  any  person  to  whom  the  same  manors,  &c.  should 
descend,  revert,  or  remain  in  fee  simple  or  in  fee  tail,  general  or 
special,  by,  from,  or  after,  the  death  of  any  of  his  ancestors  as  heir, 
or  by  gift  of  his  ancestor  whose  heir  he  might  be,  which  said 
ancestors  should  be  indebted  to  the  king,  or  to  any  other  person  to 
his  use,  by  judgment,  recognisance,  obhgation,  or  other  specialty, 
the  debt  whereof  should  not  be  paid,  should  be,  and  stand  charged 
to,  the  payment  of  the  same  debt,  and  of  every  part  thereof. 

{g)  Att.  Oen.  v.  Andi-w,  Hard.  23.  Exc.  90  ;  Ring  v.  Cottrni,  Parker,  112, 

(A)  Giles  Y.  Graver,  9  Bing.  128  ;  1  Y.  123  ;   Slringfellow's  ease,  Dy.   67;  Att. 

6  J.  232  ;  6  Bl.  N.  S.  292  ;  Bxp.  Williams,  Gen.  y.  Andrew,  Hard.  24  ;  Thurston  v. 

7  Ch.  317,  327  ;  1  CI.  &  F.  72  ;  Grove  v.  Mills,  16  East,  254  ;  Bex  v.  Sloper,  6  Pri. 
Aldridge,  9  Bing.  428  ;  Eex  v.  Wells,  16  114. 

East,  278;  oveiTuling  Uppom  v.  Sumner,  (i)  Man.  Ex.  1. 

2  W.  Bla.  Kep.  1251,  1294  ;  4  T.  R.  413 ;  c<  (k)  Xing  v.  Tarleton,  9  Pri.  656  ;  Eex 

vide  2  Com.  Dig.  538,  648.  See  Ee  Henley  v.  Marsh,  McCl.  688. 

<t  Co.,  9  Ch.  D.  479,  X.  C.  Malins  ;  Sorke  (1)  33  Hen.  8,  c.  39. 

V.  Dayrcll,  4  T.  B.  402.     And  see  Gilb. 
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And  the  80th  section  thereof  enacted,  that  if  any  manors,  &c., 
should  be  charged  with  the  debt  of  the  king,  and  should  be,  at  any 
time,  in  the  seisin,  or  possession,  of  persons  other  than  the  obligor, 
that  then  all  the  said  manors,  &c.,  should  be  chargeable  with  the 
said  debt. 


(5.)  Statutes  staple. 

Statutes  staple  are,  at  the  present  day,  disused;  but,  since  the 
above  act  places  all  obligations  and  specialties  made  to  the  Crown 
on  the  footing  of  statutes  of  the  staple,  it  will  be  necessary  to  con- 
sider briefly  the  nature  and  effect  of  these  latter  securities. 

The  statute  staple,  then,  is  a  bond  of  record,  acknowledged 
before  the  mayor  of  the  staple  in  the  presence  of  the  constables  of 
the  staple,  or  one  of  them,  pursuant  to  27  Edw.  3,  c.  29.  And 
to  this  end  the  statute  required,  that  there  should  be  a  seal  or- 
dained, which  should  be  af&xed  to  all  obligations  made  on  such 
recognisances  acknowledged  in  the  staple  (m). 

By  23  Hen.  8,  c.  6,  s.  11,   a   recognisance  in  the   nature   of 
a  statute  staple  was  framed  with  the  same  process  as  the  statute 
staple  (w). 
Process.  Under  a  statute  staple,  or  recognisance  in  the  nature  of  a  statute 

staple,  if  the  coijusor  cannot  be  found  within  the  staple,  nor  his 
goods  to  the  value  of  the  debt,  the  mayor  sends  the  recognisance, 
under  the  king's  seal,  into  Chancery;  after  which,  the  first  process 
is  to  take  the  body,  lands  and  goods,  of  the  conusor  all  in  one  writ, 
which  is  returnable  into  Chancery,  and  under  which  similar  proceed- 
ings are  had  for  extending  the  lands,  &c.,  as  upon  an  elegit.  But 
the  sheriff,  after  the  extent,  cannot  deliver  the  lands,  &c.,  to  the 
conusee,  but  must  seize  them  into  the  king's  hands ;  and,  in  order 
to  obtain  possession  of  them,  the  conusee  must  sue  out  a  liberate, 
which  is  a  writ  issuing  out  of  Chancery  and  commanding  the  sheriff 
to  deliver  to  the  conusee  all  the  lands,  tenements,  and  chattels,  by 
him  taken  into  the  king's  hands  by  the  extents  and  appraisement 
made  thereof,  until  he  shall  be  satisfied.  Upon  this  writ  the 
sheriff  only  delivers  the  legal  possession,  as  upon  an  elegit;  and 
this  delivery  on  the  part  of  the  sheriff  completes  the  execution  (o). 


(m)  Bao.  Abr.  Execution,  B  2. 
(m)  n. 


(o)  1  Vent.  41,  42  ;  2  Saund.  70  bn. 
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(6.)  Lands  of  accountants  to  Crown  when  bound. 

By  13  Eliz.  c.  4,  it  is  enacted,  that  all  the  lands,  which  any  13  Eiiz.  0.  4. 
accountant  to  the  Crown  shall  have  within  the  time  whilst  he  shall 
remain  accountable,  shall,  for  the  satisfaction  unto  the  queen's 
majesty,  her  heirs  and  successors,  of  his  arrears,  be  liable  to  the 
payment  thereof,  and  be  had  in  execution  for  such  arrears,  in  like 
manner,  as  if  he  had  the  day  he  first  became  accountant,  stood 
bound  by  writing  obligatory,  having  the  effect  of  a  statute  staple,  to 
her  majesty,  her  heirs  or  successors,  for  the  true  payment  of  the 
same  arrears.  Consequently,  the  lands  of  an  accountant  to  the 
Crown  are  bound  from  the  time  the  party  enters  into  office  (p) ; 
but  the  act  does  not  extend  to  accountants  whose  receipt  does  not 
exceed  3001. 

Upon  an  extent  in  chief  against  the  Crown's  debtor,  if  he  be  an 
accountant  within  13  Eliz.  c.  4,  the  writ  directs  an  inquiry  to  be 
made  with  reference  to  the  period  at  which  the  lien  attached,  and 
at  any  time  since.  And  the  like,  if  a  debt  arise  upon  a  bond  put 
on  the  footing  of  a  statute  staple,  within  the  33  Hen.  8,  c.  39  (q). 

A  recognisance  entered  into  by  a  guardian  in  the  matter  of  an  infant, 
infant  is  not  a  debt  due  to  the  Crown,  at  least  not  of  such  a  public 
nature  as  to  authorise  the  issuing  of  the  Crown  process  (r). 

An  extent  in  chief  may  issue  against  a  banker  for  all  sums  which  Banker  of 
he  receives,  knowing  them  to  be  the  money  of  the  Crown ;  and  if 
mixed  up  with  the  monies  of  the  party  paying  in  the  Crown  monies, 
the  amount  would  be  a  question  for  a  jury(s).  So  an  extent  in 
chief  may  issue  against  a  banker  for  the  recovery  of  interest 
allowed  by  him  on  the  half-yearly  balance  of  a  tax  collector's  ac- 
count, in  which  his  own  and  the  Crown  monies  are  blended,  and 
also  to  recover  the  amount  of  a  promissory  note  issued  by  the  bank, 
payable  to  bearer,  and  received  by  the  tax  collector  from  a  tax 
payer  (t). 

(7.)  Chattels  bound  from  teste. 
As  the  Crown  is  not  bound  by  the  Statute  of  Frauds,  which 

(p)  The  case  of  the  Chancellor,  <fcc.  of  (g)  Manning's  Ex.  36,  37. 

Oxford,   10  Rep.  55,  S  ;  The  Bishop  of  (r)  Exp.  Usher,  1  Ba.  &  B.  199.     See 

Bristow  V.  CoAead,  Mo.  257 ;  Nicholls  Beg.  v.  Bayley,  1  Dr.  &  "W.  224. 

V.  Hvw,  2  Vern.  389  ;  Co.  Litt.  209  a,  (s)  Rex  v.  Ward,  2  Exc.  301,  note, 

jiote.  W  Begina  v.  Adanu,  2  ib.  299. 
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directs,  that  chattels  shall  only  be  bound  from  the  delivery  of  the 
writ  of  execution  into  the  hands  of  the  sheriff,  the  property  of  the 
king's  debtor  is  bound  from  the  day  of  the  teste,  although  the  writ 
were  not  delivered  to  the  sheriff,  or  even  sued  out,  till  long  after- 
wards (u). 
Bankruptcy.  Nor  would  there  be  any  relation  in  bankruptcy,  as  against  the 

king,  to  the  time  of  the  bankruptcy,  as  it  would  between  sub- 
ject and  subject  (x) ;  but,  if  the  extent  was  tested  on  a  day  sub^ 
sequently  to  the  bankruptcy,  it  would  come  too  late  (y).  And 
where  an  extent  was  set  aside  for  irregulurity,  and  a  second 
extent  issued,  tested  the  day  on  which  the  first  issued,  it  was  set 
aside  as  void  as  against  an  intermediate  vesting  in  the  assignees  (z). 
The  Crown  process  will  be  preferred,  where  the  extent  is  tested  on 
the  same  day  as  the  appointment  of  trustees  in  bankruptcy  (a). 
But,  if  the  appointment  be  prior  to  the  teste  of  the  extent,  or  date 
of  the  fiat  for  it,  then  the  trustees  will  be  entitled  to  the  personal 
property  of  the  bankrupt,  notwithstanding  the  debt  is  due  to  the 
Crown  (&)., 

(8.)  Crown  subject  to  prior  equities. 

The  Crown,  claiming  under  an  extent,  is,  like  other  judgment 
creditors,  subject  to  prior  equities,  and  to  such  incumbrances  as 
the  debtor  has  lawfully  created  (c). 

An  equitable  mortgage  by  deposit  of  title  deeds,  made  before 
the  lien  of  the  Crown  has  attached,  is  binding  upon  the  Crown  (d) ; 
and  the  better  opinion  seems  to  be,  that  the  circumstance  of  the 
crown  obtaining  possession  of  the  legal  estate  under  an  extent, 
could  not  affect  any  equitable  charge  which  is  created  by  the  debtor 
before  the  lien  of  the  Crown  has  attached  (e). 

So  also,  an  equitable  mortgage  of  renewable  leaseholds  by  deposit 
of  title  deeds  is  entitled  to  preference  over  a  subsequent  lien  of  the 

(m)  Man.  Ex.  49.  i;enzie,  4  Ves.  752. 

(k)  Segina  v.  Arnold,  7  Vin.  Ab.  104  ;  (i)  Hex  v.  Man,  2  Str.  749. 

Att.  Gm.  T.  Haribury,  in  Scaco.  2  Show.  (c)  Casberdy.  Ward,  Dan.  238  ;  6  Pii. 

481  ;  Att.  Gen.  v.  Capel,  2  Show.  480  ;  411 ;  The  King  v.  Mwmphery,  MoCl.  &  Y. 

Brassey  v.  Dawson,  2  Stra.  978  ;  Man.  173;  The  Kingy.  Lee,  6  Pri.  369;  Giles 

Ex.  49 ;  et  vide  2  Exc.  299  ;  Exp.  Smith,  y.  Grover,  6  Bli.  N.  S.  292  ;  1  CI.  &  F. 

5  Ves,  207.  72. 

(y)  Drv)ry  v.  Man,  1  Atk.  95  ;  et  vide  (d)  Casberd  v.  Ward,  sup. 

14  Vea.  87  ;  Man.  Ex.  48.  (e)  Burgess  y.   Wheate,    1   Ed.    255 ; 

(u)  West  on  Extents,  113.  Hodge  v.  Ait.  Gen.  S  Y.  &  C.  342 ;  5 

(a)  Pai'ker  Eep.  126  ;  Mogers  v.  Mac-  Jarm.  Conv.  by  Sweet.  73. 
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Crown,  in  respect  of  the  renewed,  as  well  as  of  the  original,  lease, 
although  the  Crown  debt  may  have  accrued  before  the  date  of  the 
renewal  (/).  Not  only  all  interests  actually  created  by  the  debtor 
before  the  lien  of  the  Crown  has  attached,  but  also  the  conditions, 
to  which  the  lands  have  been  subjected  prior  to  the  date  of  such 
lien,  are  binding  upon  the  Crown  (g). 

So  the  extent  of  the  Crown  of  later  date  is  postponed  to  a  bona  Prior  assig- 
Jide  assignment  in  trust  for  creditors,  though  it  be  an  act  of  bank-        ' 
ruptcy  (/i),  and  to  an  assignment  of  a  fund,  though  not  completed 
by  notice  to  the  trustees  of  the  fund  (i).     So  goods  pawned  before 
the  teste  of  the  writ,  cannot  be  taken  without  first  satisfying  the 
pawnee,  or  being  subject  thereto  (fc).     So,  under  an  extent  against  Partner, 
a  partner,  the  Crovm  can  only  sell  the  share  of  the  partner  after 
payment  of  the  copartnership  debts  (/) ;    and  where  one  partner 
assigned  his  share  to  the  others  in  trust,  to  indemnify  them  against 
a  joint  and  several  bond,  the  assignment  was  held  to  have  priority 
to  the  extent  (m).     So  the  extent  of  the  Crown  is  in  general  sub- 
ject to  the  general  lien  of  a  factor  (n),  and  of  wharfingers,  for  their 
general  balance  due  before  the  teste  of  the  extent  of  the  crown  (0). 

The  landlord  is  not  entitled,  as  against  an  extent,  to  his  year's  Landlord, 
rent  under  8  Ann.  c.  14,  s.  1,  in  respect  of  goods  distrained  for 
rent  and  not  sold  (p). 

Nor  can  a  debtor  of  the  Crown  debtor  avail  himself  of  the  Inter-  interpleader, 
pleader  Act  (q). 

The  lien  of  the  factor  or  agent  is  postponed  to  the  extent  of  the  Excise  duties. 
Crown  for  excise  duties  by  4  &  5  Vict.  c.  20,  which  enacts, 
that  all  excisable  goods,  and  the  materials,  implements,  and 
machinery,  used  in  preparing  and  manufacturing  the  same,  "  in 
the  custody  or  possession  of  the  manufacturer,  or  of  any  factor, 
agent,  or  other  person  in  trust  for  him,"  shall  be  liable  to  all  the 
excise  duties,  penalties,  and  forfeitures,  which,  during  the  time  of 
such  custody  or  possession,  shall  become  owing  and  be  incurred  by 
the  manufacturer,  and  shall  remain  so  liable,  and  be  liable,  to 
seizure  under  an  extent,  into  whosesoever  hands  they  may  come  ; 

(/)  Fedcrr  v.  Philpott,  12  Pri.  197.  (m)  Spears  v.  Liyrd  Advocate,  6  CI.  & 

(g)  Eex  V.  Topping,  1  McCl.  &  Y.  544.  F.  180. 

(Ji)  King  v.  Watson,  West  on  Extents,  («)  King  v.  Lee,  6  Pri.  369. 

115.  (0)  JRex  V.  Humphrey,  McCl.  &  Y.  173. 

(i)  Foster  Y.  Eargreavcs,  1  Keen,  281,  (p)  West  oa  Extents,   113;   Rex  v. 

semlle.  Cotton,  2  Ves.  3.  288. 

(it)  West  on  Extents,  116.  (?)  Candy  v.  Mavgham,  6  Man.  &  G. 

(I)  King  V.  Sanderson,  1  Wightw.  50.  710. 
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Excise  duties. 


Pledge. 


Attendant 
term. 


except  that  where,  after  the  goods  have  been  taken  account  of  and 
charged  with  duty  by  the  excise  officers,  they  are  then  bond  fide 
sold  and  dehvered  to  the  purchaser  before  the  teste  of  the  writ  of 
extent,  they  are  discharged  from  their  liability.  Under  this  clause, 
therefore,  excisable  goods,  &c.  in  the  hands  of  a  factor  are  charge- 
able with  both  accruing  and  by-gone  duties,,  not  only  in  respect  of 
the  particular  goods  in  question,  but  of  all  other  goods  of  the  same 
party. 

A  pledgee,  of  course,  is  not  liable  beyond  the  amount  of  the 
duties  due  from  the  pledger  at  the  time  of  the  pledge  (r) ;  and  a 
factor  making  advances  on  the  security  of  the  goods  in  his  hands, 
would  seem  to  have  the  same  right. 

In  two  cases,  a  curious  question  arose.  The  goods  had  been 
consigned  while  7  &  8  Geo.  4,  c.  53,  wtis  still  in  force,  and  the  con- 
signors were  heavily  indebted  for  excise  duties  at  the  time  of  the 
consignment :  the  consignees  made  advances,  and  then,  after  the 
passing  of  4  &  5  Vict.  c.  20,  the  goods  were  seized  under  an 
extent  of  the  Crown ;  it  was  argued  that  4  &  5  Vict.  c.  20, 
having  repealed  the  28th  clause  of  the  former  statute,  the  provision 
in  the  act  of  Vict,  must  be  considered ,  the  first  enactment  on  the 
subject,  at  the  time  of  the  passing  of  which  act  the  lien  of  the 
parties  who  had  made  the  advance  was  in  full  force,  and  would, 
therefore,  have  priority  to  the  Crown.  And  this  argument  would, 
it  seems,  have  succeeded,  had  it  not  turned  out  that  a  still  earlier 
statute,  28  Geo.  3,  c.  37,  s.  21,  was  unrepealed,  and  was  suffi- 
cient to  keep  the  lien  of  the  Crown  alive  (s).  But,  in  both  these 
cases,  the  claim  of  the  Crown  at  the  time  of  the  advances  by  the 
consignees  seems  to  have  been  beyond  the  value  of  the  goods. 
In  a  case,  under  this  old  statute,  it  was  held,  that  a  printer  of 
cotton  goods  was  not  a  maker  or  manufacturer  within  the  statute, 
though. the  Crown  may,  perhaps,  have  a  lien  on  the  particular  goods 
for  the  duties  due  in  respect  of  them,  as  the  printer  himself  would 
have  had  (t). 

"When  a  term  is  attendant  upon  the  inheritance  in  trust  for  the 
Crown  debtor,  the  Crown  debt  attaches  upon  the  term  as  well  as 
upon  the  freehold  («) ;  but  it  does  not  affect  a  term  in  gross  until  the 
teste  of  the  writ,  and  a  purchaser  who  pays  off  a  mortgage  which 
overrides  the  debt  of  the  Crown,  and  takes  an  assignment  of  the 


(r)  Vide  11  M.  &  "W.  720. 
(s)  Att.    Gen.    v.    Trueman,  ib.  694 ; 
Att.  Qm.  V.  Walmdey,  12  ib.  179. 


(Q  S£X  V.  Tregoning,  2  Y.  &  J.  132. 
(m)  King  v.  Smith,  Wightw.  34. 
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term  to  attend,  will  not  be  subject  to  the  Crown  debt,  though  the 
mortgage  debt  be  not  kept  alive  {x). 

Extents  in  aid,  which,  in  some  cases,  were  productive  of  con-   Extents  in 

aid. 

siderable  grievance,  have  been  restricted  in  their  operation  by  a 
salutary  enactment  (z),  by  which  the  sum  to  be  levied  under  the 
extent  in  aid,  is  confined  to  the  amount  of  debt  actually  due  to  the 
Crown,  if  the  debt  due  to  the  king's  debtor  exceeds  the  Crown  debt. 


(9.)  Execution  of  the  extent. 

The  baron's  fiat  is  the  true  commencement  of  the  king's  suit  (a). 

Regularly  the  goods  are  bound  by  the  king's  extent  from  the 
award  of  execution,  which  is  the  fiat  of  the  baron,  and,  therefore,  it 
may  be  dated  the  day  of  the  fiat ;  as  otherwise  the  goods  at  that 
time  in  the  possession  of  the  defendant  could  not  be  seized  (jb) ; 
and  the  extent  may  issue  after  the  death  of  the  defendant  if  the  fiat 
be  dated  before,  and  a  fortiori  an  extent  does  not  abate  on  the 
death  of  the  defendant  (c).  But,  in  a  case,  where  more  than  a 
year  had  elapsed  since  the  date  of  the  fiat,  the  Court  refused  a  rule 
that  an  extent  might  issue  tested  of  the  date  of  the  fiat,  and 
Bay  ley,  B.,  said,  that  regularly  the  extent  should  be  dated  the  day 
when  it  issued  (d)  ;  and  though  a  new  extent  has  been  allowed  to 
be  issued  tested  of  the  day  of  a  former  extent  (e),  yet  in  such  a  case 
it  is  clear  that  the  Court  would  not  allow  bond  fide  intervening 
transactions  to  be  ripped  up.  And  in  another  case  (/),  where  After  what 
upwards  of  eight  years  had  elapsed,  and  it  was  suggested  that  the 
object  of  the  motion  was  to  overreach  a  fraudulent  conveyance  of 
property,  which  the  debtor,  in  fact,  held  at  the  time  of  the  first 
extent,  the  Court  refused  the  application.  But,  while  the  Crown 
debt  remains  unsatisfied,  a  new  extent  of  the  then  present  date  may 
be  had  at  any  time,  without  motion,  in  order  to  seize  subsequently 
acquired  property  of  the  debtor  {g) .  As  against  the  king,  a  scire  facias 
was  not,  even  before  the  Jud.  Act,  necessary  to  revive  the  record  (h), 
although,  according  to  the  old  case  of  Rex  v.  Robinson  (i),  no 
process  can  be  had  on  a  dormant  extent  without  motion  in  Court. 

(a)  Bex  V.  Lamb,  McCl.  402.  (e)  Bex  v.  Briice,  Man.  Ex.  27,  note, 

(z)  57  Geo.  3,  c.  117.  (/)  ^m  v.  ffarvey,  7  Pri.  238. 

(a)  2  Saund.  70  f  ;  Man.  Ex.  25.  (?)  Bex  v.  Mallett,  1  ib.  395. 

(6)  West  on  Extents,  58.  (A)  Ih. 

(c)  Ib.  60.  W  Bunb.  62. 

(d)  Rex  V.  Maberly,  2  Cr.  &  M.,537. 

N 
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By  a  rule  of  the  Court  of  Exchequer  of  1822,  before  an  extent 
in  aid  is  issued,  the  Court  required  an  afSdavit  that  otherwise  the 
Crown  debt  was  in  danger  of  being  lost  (&). 

But  neither  the  statute  of  Geo.  3,  nor  this  rule,  applies  to  an 
extent  in  chief  of  the  second  degree  by  the  Crown  against  the  debtor 
paravail,  nor  need  there  in  such  a  case  be  a  denial  of  collusion  (Z). 
Bankruptcy.  Although  the  Crown  is  not  bound  by  the  statutes  of  bank- 

ruptcy (m),  yet,  when  the  Crown  debt  has  once  been  satisfied,  the 
Crown  debtor  is  not  entitled  to  continue  the  proceedings  under  an 
extent  in  aid  previously  taken  out  against  the  debtor  paravail,  who 
has  become  discharged  under  those  statutes  (n) ;  and  it  seems  that, 
as  a  general  rule,  the  extent  in  aid  ceases  with  the  satisfaction  of 
the  Crown  debt  (n).  The  relation  back  of  the  title  of  the  trustee 
does  not  affect  the  Crown  (o). 

Generally  as  to  the  execution  of  the  extent,  see  (p). 


Entail. 

Heir. 
Purchaser. 

Dower. 


(10.)  Property  extendible  at  suit  of  the  Crown. 

Under  an  extent  at  the  suit  of  the  Crown,  may  be  taken  in  execu- 
tion all  the  freehold  estates  and  interests  which  the  debtor  holds  in 
severalty,  in  coparcenary,  or  in  common,  trust  estates,  equities  of 
redemption,  lands  over  which  the  debtor  has  the  power  of  revoking 
the  uses,  lands  held  jure  uxoris,  lands  in  the  hands  of  the  heir, 
whether  named  or  not,  rents  service,  rents  charge,  impropriate 
tithes,  and  lands  in  ancient  demesne  (q). 

Estates  tail,  in  the  seisin  of  the  issue  in  tail,  may  be  taken  under 
an  extent  (r).  But,  after  a  bondjide  alienation  by  the  issue  in  tail, 
the  land  cannot  be  followed  (s). 

The  heir  of  a  Crown  debtor  shall  not  be  charged  if  the  executor 
has  assets ;  and  a  purchaser  from  the  debtor  is  not  to  be  charged 
when  there  are  assets  in  the  hands  of  the  executor,  or  heir  (t). 

Lands  held  by  the  debtor's  widow  in  dower,  or  as  her  jointure, 
are  not  extendible,  unless  the  lien  of  the  Crown  attached  before  the 
marriage  ;  and,  even  in  that  case,  they  are  to  be  taken  only  where 
the  other  property  is  insufficient. 


(A)  Man.  Ex.  313. 
[l)  Rex  V.  Bell,  11  Pri.  772. 
(m)  Ee  Bokham,  10  Ch.  D.  595. 
(m)  Bex  T.  Binghan,  1  Cr.  &  M.  862  ; 
2  C.  &  J.  130. 
(o)  Be  Bonham,  sup. 


ip)  See  Pria.  Judg.  p.  148,  ed.  4. 
(?)  Man.  Ex.  38,  39,  41,  42;  Prid.  on 
Judg.  i49,  ed.  4. 

(r)  33  Hen.  8,  c.  89,  s.  75. 
(s)  7  Co.  Rep.  21  ;  Prid.  ib. 
(t)  Dy.  67  b  ;  Prid.  150,  ed.  4. 
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Joint  estates  cannot  be  taken  under  an  extent,  unless  execution  joint  estates, 
is  issued  before  the  death  of  the  debtor  (u). 

Copyhold  lands  are  not  extendible  by  Crown  process  {x} ;  but  it  Copykolcis. 
seems  that  a  lease  of  copyholds  granted  by  licence  of  the  lord  can 
be  taken  in  execution  at  the  suit  of  the  Crown  (y). 

Tithes,  in  the  hands  of  ecclesiastical  persons,  cannot  be  extended  Tithes, 
by  the  sheriff;  but,"  upon  his  return  that  the  extendee  is  a  beneficed 
clerk,  process  may  issue  to  the  ordinary  (z). 

Chattels  real,  such  as  leaseholds,  estates  by  elegit,  &c.,  may  be  Chattels  real. 
either  extended  by  the  Crown  at  their  yearly  value  as  lands  of  the 
debtor,  or  may  be  sold  at  a  gross  price  as  part  of  his  goods  and 
chattels;  but  they  are  not  bound  until  the  teste  of  the  extent, 
so  that  a  bond  fide  alienation  of  chattels  real  before  the  teste  of  the 
extent  is  good  against  the  Crown  {a). 


(11.)  Sale  under  25  Geo.  3,  c.  35. 

Previously  to  25  Geo.  3,  c.  35,  the  rents  and  profits  only  of 
lands  of  the  Crown  debtor  could  be  taken  under  an  extent,  in  like 
manner  as  under  a  writ  of  levari  facias ;  but  by  force  of  that 
statute,  a  sale  of  the  debtor's  interest  in  the  lands  can  be  made. 
For  this  purpose,  however,  a  motion  must  first  be  made  in  Court, 
and,  after  the  order  for  sale  obtained,  the  king's  remembrancer 
conveys  to  the  purchaser  as  a  matter  of  course.  But  where  under 
a  mistake  that  the  lands  are  leasehold  the  sheriff  has  sold,  the 
Court  cannot  interfere  to  confirm  the  sale  ih).  Where  an 
estate  has  been  sold  under  the  last-mentioned  statute,  but  a 
good  title  cannot  be  made,  the  Crown  may  move  to  discharge 
the  purchaser  without  his  consent  and  without  payment  of  his 
costs  (c). 

Where  execution  is  levied  under  an  extent  of  the  Crown,  and  a 
writ  of  error  is  brought  while  the  money  is  in  the  hands  of  the 
Crown,  the  Court  will,  on  application,  order  the  money  to  be  paid 
to  the  officer  of  the  Crown,  as  in  the  case  of  a  subject,  though  the 


(u)  Man.  Ex.  39.  40.  (a)  Fleetwood's  case,  8  Co.  Eep.  171  ; 

(a;)    Parker    Eep.     195  ;    Aldrich   v.  Wightw.  41. 

Cooper,  8  Ves.  394.  (6)  Rex  v.  Blunt,  2  Y.  &  J.  120. 

(y)  "Watk.   on  Cop.   301  ;  "Watk.  No.  (c)    Hex    v.    Cracroft,     McCl.   &    Y. 

cxlvii.  cxlviii.  cxlix.  to  Gilb.  Ten.  460. 

(z)  Man.  Ex.  41. 
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Chap.  18. 


Sale  under  an 
extent  and 
surplus. 


Leaseholds 
renewable. 


Equity  of 
redemption. 


Crown  Suits 
Act,  1865. 


only  remedy  for  the   recovery  of  the  money  is  by  petition   of 
right  id). 

If,  on  sale  under  an  extent,  the  purchaser  obtain  an  order  for  pay- 
ment of  his  purchase-money  into  the  exchequer,  and  the  money  is 
invested  with  the  consent  of  the  Crown  on  the  motion  of  the  pur- 
chaser and  accumulated  until  it  is  more  than  enough  to  satisfy  the 
Crown  debt,  the  Crown,  not  being  liable  in  such  a  case  to  bear  any 
loss,  will  not  share  in  the  surplus  which  remains  after  payment  of 
principal,  interest,  and  costs  (e). 

Under  this  statute,  the  interest  of  a  Crown  debtor  in  leaseholds 
renewable  on  lives  may  be  sold  (/).  It  makes  no  difference  if, 
after  the  Crown  debt  has  accrued,  a  new  lease  be  taken  in  the 
name  of  the  Crown  debtor,  because  the  new  lease  remains  subject 
to  the'  same  equities  (gi).  But  it  was  said,  there  would  have  been 
a  difficulty  if  the  legal  estate  had  been  in  the  Crown,  against  which 
there  would  be  no  equity  (A). 

The  prior  security  will  not  prevail  against  -the  Crown,  if  it  were 
made  in  favour  of  a  person  in  whom  it  was  a  breach  of  duty  to  the 
Crown  to  take  it;  as  where  it  was  taken  by  a  receiver-general  from  a 
person  immediately  responsible  to  him  in  respect  of  monies  due  to 
the  Crown.  And,  it  seems,  that  in  such  a  case  it  would  be  the  same 
if  the  mortgage  were  legal  (i). 

When  the  Crown  debtor  is  entitled  to  an  equity  of  redemption, 
the  prosecutor  must  give  the  mortgagee  notice  of  his  intended 
motion  for  an  order  to  sell  the  estate  subject  to  the  mortgage,  and 
under  this  order  the  sheriff  ought  to  sell  the  equity  of  redemption 
only.  And,  in  a  case,  where  the  whole  estate  was  sold  without 
reference  to  the  mortgage,  the  Court  refused  to  order  payment  of 
the  mortgage  out  of  the  proceeds  of  the  sale,  without  the  consent 
of  the  mortgagor ;  but  directed  a  reference  to  the  deputy-remem- 
brancer, to  ascertain  what  was  due  on  the  mortgage  (k). 

The  act  has  been  declared  by  the  Crovm  Suits,  &c.,  Act,  1865, 
to  authorise  the  sale  of  any  land  taken  in  execution  by  virtue  of 
any  writ  or  process  of  execution,  issued  after  the  commencement  of 
the  latter  act,  by  any  court  of  law  or  equity,  for  enforcing  the  pay- 
ment of  any  sum  of  money  to,  or  in  favour  of,  the  Crown  (Z). 


{d)  Bex  V.  Burns,  1  Y.  &  J.  579. 
(c)  T!ie  King  v.  De  la  Motte,  2  H.  &  N. 
589.     See  1  &  2  Geo.  2,  c.  121,  s.  10. 
(/)  Heg.  V.  Lame,  6  M.  &  "W.  489. 
((/)  Factor  v.  Philpott,  12  Pri.  197. 
(h)   Ward  v.  Booth,  14  Eq.  195,  M.  E. 


See  SmpringJiamY.  Short,  3  Ha.  461. 

(i)  Broughton  v.  Dames,  1  Pri.  216. 

(Tc)  jRex  V.  Coombes,   1  ib.  207  ;  Man. 
Ex.  64. 

(l)  28  &  29  "Vict.  c.  104,  s.  50. 
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(12.)  Purchaser  for  value  from  Crown  debtor. 
A  purchaser  for  a  valuable  consideration  without  notice  from  the 
Crown  debtor  after  the  lien  has  attached,  is  bound  by  it,  although  he 
may  have  expended  large  sums  for  improvements  (m).  Simple 
contract  debts  to  the  Crown  are  not  binding  upon  any  purchaser 
for  a  valuable  consideration  without  notice,  provided  there  was 
no  fraud  or  covin  («).  And  since  simple  contract  debts  to  the 
Crown,  as  such,  constitute  no  lien  on  the  lands  of  the  debtor, 
it  seems  clear  that,  unless  the  transaction  can  be  impeached 
on  the  ground  of  fraud  or  covin  (o),  a  purchaser  for  a  valuable 
consideration  would  not  be  bound  by  any  such  debts,  although 
he  may  have  actual  notice  of  them  at  the  date  of  his  pur- 
chase (p). 

(13.)   Registration  of  Crown  debts. 

The  2  &  3  Vict.  c.  11,  s.  8,  gives  full  protection  to  purchasers 

and  mortgagees  against  Crown  debts  and  obligations,  by  requiring 

a  similar  memorandum  of  them,  as  is  required  of  judgments  by 

1  &  2  Vict,  c  110,  to  be  left  with  the  senior  Master  of  the  Common 

Pleas,  to  be  by  him  entered  in  a  book,  to  be  called  "  The  Index  Index  of 

"'  Crown  debtors, 

of  Debtors  and  Accountants  to  the  Crown,"  and  (s.  9)  by  directing 

an  alphabetical  index  to  be  kept  of  the  quietus  granted  to  Crown 

debtors  and  accountants,  and  by  giving  power  to  the  Lords  of  the 

Treasury,  upon  such  terms  as  they  shall  think  fit,  to  certify  that 

any  hereditaments  of  a  Crown  debtor  or  accountant  may  be  held  by 

a  purchaser  or  mortgagee  thereof  freed  from  all  claims  present  and 

future  on  the  part  of  the  Crown. 

On  a  mortgage  of  real  estate,  therefore,  the  Common  Pleas  Office 
should  be  searched  for  Crown  debts  and  acceptances  of  office,  as 
weU  as  for  other  incumbrances :  but  for  judgments,  specialties,  or 
accountantships  in  existence  at  the  passing  of  the  act,  the  same 
search,  which  was  not  very  easy,  must  be  made  as  before  the 
act  (q). 

Notwithstanding  the  words  of  the  statute,  a  mortgagee,  with 
notice  of  an  unregistered  judgment,  would  probably  be  bound  (r). 

{m)Sexv.  Bailey,  1816,  Man.  Ex.  37.  (2)  Prid.  Judg.  167,  ed.  4  ;  SheK.  E. 

{n)  King  v.  Smm,  Wightw.  Si.  P.  Stat.  605,  ed.  8. 

(0)  Brougktan  v.  Bavia,  1  Pri.  216.  (i-)  Thomas  v.  Pledwell,  2  Eq.  Ca.  Ab. 

(p)  See  2  Siig.  V.  &  P.  413,  ed.  10,  599,  pi.  25  ;  7  Tin.  Abr.  54  ;  Prid.  Judg. 

545,  ed.  14.  169,  ed.  4. 
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Chap.  18. 


Ee-registra- 
tion. 


Discharge  of 
the  estates 
of  Crown 
debtors. 


Where  part  of 
estate  dis- 
charged not  to 
affect  claim  on 
other  part. 


Future  Crown 
debts,  &o., 
not  to  affect 
land  till  exe- 
cution issued 
and  registered. 


The  proTisions  as  to  registry  (2  &  3  Vict.  c.  11,  s.  8),  and  regis- 
tration every  five  years  (18  &  19  Vict.  c.  15),  apply  to  Crown 
debts  (s). 

The  Commissioners  of  the  Treasury  for  the  time  being,  or  any 
three  of  them,  by  writing  under  their  hands,  upon  payment  of  such 
sums  of  money  as  they  may  think  fit  to  require  into  the  receipt  of 
Her  Majesty's  exchequer  to  be  applied  in  liquidation  of  the  debt 
or  liability  of  any  debtor,  or  accountant  to  the  Crown,  or  upon  such 
other  terms  as  they  may  think  proper  may  certify,  that  any  lands, 
tenements,  or  hereditaments,  of  any  such  Crown  debtor  or  account- 
ant, shall  be  held  by  the  purchaser,  or  mortgagee,  or  intended 
purchaser,  or  mortgagee  thereof,  his  or  their  heirs,  executors, 
administrators,  and  assigns,  wholly  exonerated  and  discharged  from 
all  further  claims  of  Her  Majesty,  her  heirs  or  successors,  for  or  in 
respect  of  any  debt,  claim,  or  liability,  present  or  future,  of  the 
debtor  or  accountant,  to  whom  such  lands,  tenements,  or  heredita- 
ments belonged;  or,  in  cases  of  leases  for  fines,  may  certify  that  the 
lessees,  their  heirs,  executors,  administrators,  and  assigns,  shall 
hold  so  exonerated  and  discharged,  without  prejudice  to  the  rights 
and  remedies  of  the  Crown  against  the  reversion  of  the  lands,  tene- 
ments, or  hereditaments,  comprised  in  any  such  leases,  and  the 
rents  and  covenants  reserved  and  contained  by  and  in  the  same ; 
and,  thereupon,  the  same  lands,  tenements,  or  hereditaments,  shall 
respectively  be  held  accordingly  wholly  exonerated  and  discharged 
as  aforesaid,  but,  in  the  case  of  leases,  without  prejudice  as  afore- 
said (t). 

And  it  is  enacted  that  any  such  certificate,  or  the  discharge  of 
any  such  lands,  tenements,  or  other  hereditaments,  shall  in  nowise 
impeach,  lessen,  or  affect,  the  right  or  power  of  Her  Majesty,  her 
heirs  or  successors,  to  levy  the  whole  of  any  debt  or  demand  which 
may,  at  any  time,  be  due  from  any  such  debtor  or  accountant  to  the 
Crown,  out  of  or  from  any  other  lands,  tenements,  or  hereditaments, 
which  would  have  been  liable  thereto  in  case  no  such  certificate  had 
been  granted  and  no  such  discharge  had  been  obtained  (m). 

The  rights  enjoyed  by  the  Crown  are  now  subject  to  the  provisions 
of  the  Crowii  Suits  Act,  1865  (x) ;  under  which  future  Crown  debts 
do  not  affect  land  as  against  bond  fide  purchasers  for  valuable  con- 
sideration, or  mortgagees,  with  or  without  notice,  until  a  writ  of 


(«)  22  &  23  Vict.  0.  35,  s.  22. 
(0  2  &  3  Vict.  c.  11,  s.  10, 


(m)  lb.  s.  11. 

(x)  28  &  29  Vict.  c.  104,  ss.  48, 
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execution  be  issued  and  registered  before  the  execution  of  the 
conveyance  or  mortgage  to  the  purchaser  or  mortgagee ;  but  this 
provision  does  not  {y)  take  away  or  abridge  any  prerogative  or  right 
of  the  Crown,  in  respect  of  priority  or  otherwise,  over  or  against  the 
creditors  of  any  debtor  or  accountant  to  the  Crown ;  and,  save  as 
expressly  provided  in  the  part  of  the  act  referred  to,  every  pre- 
rogative or  right  of  the  Crown  as  against  the  land,  or  creditors,  of 
any  debtor  or  accountant  to  the  Crown,  remains  as  if  that  part  of 
the  act  had  not  been  enacted. 

The  Registry  Acts  for  Middlesex,  and  for  the  "West,  East,  and  Registration 
North  Ridings  of  Yorkshire,  expressly  except  from  their  operation  "*  '=™°*'^^- 
all  such  judgments,  statutes,  and  recognizances,  as  are  entered  in 
the  name  and  upon  the  proper  account  of  His  Majesty,  his  heirs, 
and  successors  {z). 

(14.)   Administration  of  assets. 

In  the  administration  of  assets,  all  debts  due  to  the  Crown  upon 
record  or  specialty  must  be  paid  in  preference  to  any  judgment  or 
other  debt  due  from  the  deceased  debtor  to  a  subject  (a) ;  and  a 
debt  by  simple  contract  due  to  the  Crown  is  to  be  preferred  to  a 
debt  by  bond  due  to  a  subject  (&) ;  but  a  subject's  debt  of  record 
has  priority  to  the  king's  debt,  not  of  record  (c). 

A  diem  clausit  extremum  is  an  extent  against  the  propeirty  of  a  ^  diem 
deceased  debtor,  founded  on  a  debt  upon  record,  or  on  a  simple  '^cxtnmum. 
contract  debt  found  by  in(iuisition  taken  after  his  death;  and  it 
directs  the  inquiry,  as  to  the  goods  of  the  deceased  debtor,  to  be 
made  with  reference  to  those  which  he  had  at  the  time  of  his 
death,  and,  as  to  his  lands,  with  reference  to  those  of  which  he  died 
seised,  or  of  which  he  was  seised  at  the  time  when  the  lien  accrued, 
as  the  case  may  be  {d).  But  this  process  cannot  issue  against  the 
effects  of  a  deceased  debtor  of  the  king's  debtor,  in  respect  of  a 
debt  due  to  him  from  the  deceased  debtor's  estate,  unless  that  debt 
be  found  by  inquisition  taken  in  the  lifetime  of  such  deceased 
debtor  (e). 

In  a  winding-up,  the  Crown  has  priority  over  the  other  creditors  Winding  up. 

(«/)  28  &  29  Viot.  c.  104,  s.  51.  (e)  "Wm.  Exors.  696-7,  ed.  8. 

(z)  5  &  6  Anne,  c.  18  ;  6  Anne,  c.  35 ;  (d)  Man.  Ex.  15. 

7  Anne,  c.  20  ;  8  Geo.  2,  c.  6.  (e)  Exp.  Hippesley,  2  Pri,  379  ;  Prid. 

(a)  4  B.  &  Cr.  416.  Judg.  p.  175,  ed.  4. 
(6)  Parker  Rep.  101. 
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for  a  debt  due  by  the  company  for  property-tax  before  the 
winding  up  (/). 

(15).    Powers. 

Power.  When  the  king's  debtor  has  a  power  of  revocation  for  his  own 

benefit,  the  land  may  be  extended  by  virtue  of  the  king's  preroga- 
tive, though  the  debtor  die  without  executing  the  power  (g) ;  and 
Crown  debts  cannot  be  defeated  by  the  execution  of  a  power  (h). 

(16.)    Ireland. 

There  are  similar  acts  affecting  the  registration  and  re-registra-- 
tion  of  Crown  debts  in  Ireland  as  in  England  (i). 

(/)  Me  Henley  &  Co.,  9  Ch.  D.  469,  Exo.  921. 

C.  A.  (j)  7  &  8  Vict.  0.  90,  ss.  11  &  12  ;  11 

(g)  1  Sug.  on  Pow.  186,  ed.  8.  &  12  ib.  c.  120,   ss.   12  &  13  ;  34  &  35 

(h)  Ellis  T.  Beg.  19  L.  J.  Exc.  77 ;  6  «J'  o.  72,  ss.  2,  7,  10,  11,  12  &  22. 
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8.  Administration  of  estate  of  deceased  insolvent       .     .     195 

9.  The  result  of  the  statutes 196 

(1.)  Common  latu  liability  of  heir. 

Under  the  ancient  feudal  law,  the  real  estates  of  debtors  could 
not,  by  any  process,  be  taken  in  execution  for  any  of  the  debts  of 
their  creditors,  on  the  ground  that  otherwise  persons  might,  by 
such  circuitous  mode,  have  been  introduced  into  the  feud  without 
the  lord's  consent  {a). 

In  process  of  time,  the  real  estate  of  debtors  was,  by  statutes, 
made  liable  to  be  taken  in  execution  in  their  lifetime  at  the  suit  of 
their  creditors.  But,  on  the  death  of  debtors,  their  real  estate  was 
not  liable  to  their  creditors. 

The  debtor  might  have  devised  his  real  estate  for  the  payment  of 
his  debts ;  but,  if  he  devised  it  without  any  provision,  or  any 
effectual  provision,  for  debts,  or  died  intestate,  the  devisee  or  heir 
(unless  bound  by  specialty)  took  the  real  estate  free  from  the  debts 
of  the  testator,  or  ancestor  (6). 

(o)  Sup.  p.  3.  610,  622  ;  Williams  on  Real  Assets,  i. 

(S)  Morley  v.  M.   5  De  G.   M.  &  G. 
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If  the  heir  was  bound  by  specialty,  the  creditor  might  have 
obtained  judgment  against  him,  to  the  value  of  assets  descended, 
and  have  taken  in  execution  the  land  of  the  ancestor,  if  not 
previously  aliened  or  mortgaged  by  the  heir. 

Simple  contract  creditors,  and  creditors  by  specialty  in  which  the 
heir  was  not  bound,  were  wholly  without  remedy,  (c). 

These  evils  have  been  remedied  by  successive  statutes. 


(2.)  Statute  B  dt  i  Wm.  dt  M.  c.  14,  and  other  statutes. 

3&4Wm.  The  statute  3  &  4  Wm.  &  M.  c.  14,  called  the  Statute  of 

&  M.  c.  14. 

Fraudulent. Devises,  introduced  a  just  principle  for  the  relief  of 


Action  V. 

heir  and  creditors,  which  has  since  been  followed  out  to  its  full  extent.     By 

that  statute,  a  right  of  action  was  given  to  the  specialty  creditor 
against  the  heir  and  devisee  of  his  debtor  joi?i%,  in  cases  where  no 
provision  was  made  by  the  will  for  payment  of  debts.  The  remedy 
was,  however,  held  to  be  confined  to  cases  in  which  action  of 
debt  lay,  as  of  bond  debts  and  other  specialties  for  securing 
a  sum  certain  which  became  due  in  the  testator's  life,  and  not  to 
extend  to  damages  for  breach  of  covenant,  or  of  contracts  under 
seal,  or  to  certain  sums  which  became  due  after  his  death  (d) ; 
though  where  there  was  a  charge  by  will  of  debts  on  real  estate, 
damages  for  a  breach  of  covenant  after  the  testator's  death  were 
held  "to  be  comprised  (e) ;  nor  did  it  provide  for  the  case  of  a 
devisee  and  no  heir,  nor  did  it  embrace  simple  contract  creditors 
who,  in  case  their  fund  was  exhausted  by  the  specialty  creditors, 
were  driven  to  their  suit  in  equity  to  obtain  a  marshalling  of 
assets. 

47  (i.  3,  c.  74        The  47  Geo.  3,  c.  74,  s.  2,  rendered  the  estates  of  deceased 
traders  liable  to  their  simple  contract  creditors. 

iWm.  4,0.47.       The  1  Wm.  4,  c.  47,  provided  for  the  cases  of  debts  by  cove- 
nant (/),  and  of  a  devisee  and  no  heir. 

The  mode  of  proceeding  by  a  bond  creditor  against  the  heir  and 
devisee  under  these  statutes  is  explained  in  (g). 


(c)  Williams'  Real  Assets,  2.  Owen,  10  Beav.  572  ;  17  L.  J.  Ch.  67. 

(d)  Wilson  T.  Knubly,  7  East,  128  ;  (/)  See  Hervey  v.  Audland,  14  Sim. 
Farley  v.  Briami,  5  Nev.  &  M.  42.     But  531. 

vide  Jackson  v.  Briamt,  6  Sim.  603.  (3)  Earl  of  Bath  v.  Ea/rl  of  Bradford, 

(e)  Zomasv.  Wright,  2  My.  &  K.  775;  2  Ves.  S.  589  ;  1  Pow.  Mtg.  88,  5  ed. 
Morse  v.  Tucker,  5  Ha.  79 ;  Eardley  v. 
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The  statute  1  Wm.  4,  c.  47,  repeats  the  provision  made  in  the  wwe  pro- 
former  acts  in  favour  of  limitations  for  just  debts  and  children's  anTmrHo^Qt"'^ 
portions  {h). 

By  the  operation  of  this  act,  devises  for  payment  of  debts  are  Effect  of 
taken  out  of  the  statute,  and  creditors  must  come  in  as  the  will  paymenrot 
directs ;  even  although  the  testator  should  give  a  preference  to  ^^^^ 
simple  contract  over  specialty  creditors  (i)  ;  or  should  direct  the 
debts  to  be  paid  out  of  the  yearly  rents  (k) ;  although,  if  the  pro- 
vision made  by  the  will  is  not  suiEcient  for  the  purpose,  the  devise, 
it  seems,  will  so  far  be  deemed  fraudulent  (Z) ;  and  it  was  held, 
that  a  devise  of  one  estate  to  pay  one-fourth  part  of  the  debt,  and 
of  other  estates  to  pay  the  other  three-fourths,  did  not  take  the  case 
out  of  the  statute  (m).  And  in  Vernon  v.  Vaudrey,  Lord  Hard- 
wicke  held,  that  a  devise  must  be  for  payment  of  debts 
generally  to  be  within  the  benefit  of  the  provision  of  the  act  (n)  : 
at  all  events,  1  "Wm.  4,  c.  47,  seems  to  refer  to  a  general  charge 
of  debts,  as  alone  excepted  from  its  operation.  A  mere  charge 
of  debts  will  be  as  sufficient  as  a  devise  for  payment  of  debts, 
to  take  the  case  out  of  the  statute  (o) ;  the  charge  is  a  declara- 
tion of  intention,  on  which  the  Court  will  fasten,  and  by  virtue 
of  which  it  wiU  draw  out  of  the  mass  going  to  the  heir,  or  to 
others,  that  quantum  of  interest  which  will  be  sufficient  for  the 
debts  (jj). 

The  bond  and  simple  contract  creditors  could  only  come  in  under  pari  passu 
the  will{q),  and,  therefore,  they  were  put  on  an  equal  footing  in  P^y™®"*- 
equity,  and  were  to  be  paid  pari  passu  (r) ;  for  the  specialty  creditors 
could  not  pursue  the  estate  ,  as  legal  assets,  which,  if  it  were 
within  -the  statutes,  they  might  do  (s).  On  the  same  principle,  it 
has  been  held  that  the  creditors  must  comply  with  the  terms  of 
the  will ;  and,  therefore,  if  the  debts  are  directed  to  be  paid  out 
of  the  annual  rents,  there  can  be  no  sale,  or  mortgage  (i). 

In  cases  within  the  exception  of  the  statute,  the  assets  are 


{h)  Sect.  5.  (»)  Barnard  Ch.  Eep.  280.     See  Gott 

(i)  Millar  v.  Rorton,  G.  Coop.  45.  v.  Atkinson,  Willes,  521 ;  Marehall  v. 

{k)  Ungard  v.   Earl  Derby,   1   Bro.  McAravey,  3  Dr.  &  W.  235. 

C.    C.    3)1.     Earl  of  Bath  v.  Earl  of  (»)  Baileys.  Ekins,  sup. 

Bradford,  sup.  (P)  ^■ 

{I)  Hughes  v.  Doulben,  2  Bro.  C.  C.  (?)  £^owse  v.  Chapman,  4  Ves.  550. 

614 ;  Bailey  v.  Ekins,  7  Ves.   323  ;  and  (r)  Conningham  v.  C.  1  Ves.  S.  523. 

see  Lyon  v.  Oolmlle,    1    Coll.   449  ;    1  (s)  1  Fonbl.   Eq.  448,  n.   o  ;  but  see 

Fonb.  Eq.  448  n.  o.  3  &  ^  Wm.  4,  o.  1(J4,  inf.  p.  192  (r). 

(m)  Lyon  v.  Oolmlle,  sup.  W  Miigard  v.  Earl  of  Derby,  sup. 
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Chap.  19. 


Effect  of  sale 
by  heir  or 
devisee. 


Debts  of 
traders  pro- 
vided for. 


Infant  heir 
and  devisee. 


Settlement 
by  will. 


Power  of  court 
to  mortgage  to 
pay  debts. 


Surplus 
monies. 


Sect.  11. 


Sect.  12. 


equitable,  even  though  the  produce  of  the  real  estate  is  directed  to 
form  part  of  the  personal  estate  {x). 

The  statute  1  Wm.  4,  c.  47  {y),  also  provides,  that  in  case  any 
heir  or  devisee  be  hable  to  pay  the  debts  or  perform  the  covenants  of 
his  ancestor  or  testator  and  sell  any  land  before  action  brought,  the 
heir  or  devisee  shall  be  liable  in  execution  to  the  value  of  the  lands 
so  sold,  saving  that  lands,  lond  fide  aliened  before  the  action 
brought,  should  not  be  liable  to  execution  {y). 

This  statute  re-enacts  the  provisions  of  47  Geo.  3,  c.  74,  s.  2, 
for  rendering  the  lands  of  deceased  traders  liable  to  their  debts,  as 
well  debts  due  on  simple  contract  as  on  specialty ;  creditors  by 
specialty  in  which  the  heirs  were  bound  being  paid  before  creditors 
by  simple  contract  or  by  specialty  in  which  the  heirs  were  not 
bound  {z).  And  it  is  thereby  enacted,  that,  in  suits  for  the  pay- 
ment of  debts  or  any  other  purpose  prosecuted  by  or  against  any 
infant,  the  parol  shall  not  demur  (a).  And  an- immediate  con- 
veyance by  the  infant  heir,  or  devisee,  shall  be  directed  (5). 

And,  in  case  of  settlement  by  will  upon  persons  having  a  limited 
interest  a  conveyance  shall  be  directed  for  the  payment  of 
debts  (c). 

Whether  the  Court  had  power  under  this  act  to  decree  the 
debtor's  estate  to  he  mortgaged,  instead  of  being  sold  for  payment 
of  debts,  and  to  direct  the  infant  heir  or  devisee  to  convey  under 
the  11th  section,  was  doubtful  {d) ;  but  the  doubt  is  removed  by 
the  later  act,  2  &  3  Vict.  c.  60,  which  provided  that  the  surplus 
of  the  monies  raised  by  sale  or  mortgage  under  1  Wm.  4,  c.  47, 
shall  devolve  in  the  same  manner,  and  belong  to  the  same  persons, 
as  the  lands  would  have  done  if  not  so  sold  or  mortgaged. 

The  11th  sect,  of  1  Wm.  4,  c.  47,  has  been  held,  however, 
to  apply  as  well  to  a  suit  to  compel  payment  of  a  single  debt  (as, 
for  instance,  a  suit  by  equitable  mortgagee  against  the  infant  heir 
praying  a  sale),  as  to  a  suit  for  payment  of  debts  gene- 
rally (e).  An  infant  tenant  in  tail  is  within  that  sect.  (/),  and 
also,   it   seems,   the  heir  of  a  devisee  {g).     But  the   12th    sect. 


(x)  Soames  v.  SoMnson,  1  My.  &  K. 
500  ;  SiUc  v.  Frime,  1  Bro.  C.  C.  138, 
note  ;  Shalcels  v.  Richardson,  2  Coll.  31. 

(y)  Ss.  6,  7,  8. 

(a)  Sect.  9. 

{a)  Sect.  10,  see  mf.  p.  996. 

(6)  Sect.  11. 

(c)  Sect.  12,  and  see  11  &  12  Vict.  c.  87. 

Digitized  by  Microsoft® 


{d)  Holme  t.  Williams,  8  Sim.  557 ; 
contra  Smethurst  v.  Longworth,  2  Keen, 
603. 

(e)  SchoUjUU  V.  HeaJUld,  8  Sim.  470. 

(/)  Madoliffe  v.  Eccles,  1  Keen,  130 ; 
Penny  v.  Picton,  9  Sim.  135. 

((/)  Brooh  v.  Smith,  2  Buss.  &  M.  73. 
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thereof  received  a  strict  construction  in  a  case,  where  the  Sect.  12. 
devise  was  to  the  use  of  A.  B.  and  his  heirs,  during  the  lives  of 
C.  D.  and  E.  F.,  upon  certain  trusts  for  them,  with  remainder  to 
the  children  of  C.  D.,  as  tenants  in  common  in  tail  (some  of  whom 
might  yet  be  born),  and  A.  B.  disclaimed ;  it  was  held  that,  if  the 
disclaimer  vested  the  lapsed  estate  in  the  heir  at  law  (who  was 
an  adult),  he  could  not  convey  under  the  12th  sect.,  because  the 
estate  was  not  vested  in  him  by  devise,  and  that,  if  the  effect  of  the 
disclaimer  was  to  accelerate  the  legal  remainders  of  the  children, 
they  could  only  pass,  under  the  11th  sect.,  the  interest  they  could 
respectively  have  passed  if  of  full  age  (h).  But  a  tenant  for  life 
under  a  conveyance  from  the  trustees  of  the  will  (under  the  trusts 
of  the  will),  is  a  tenant  for  life  within  the  12th  sect.  (i).  So  a 
lunatic  tenant  for  life  of  estates  decreed  to  be  sold  in  a  creditor's 
suit,  will  come  within  this  sect.,  together  with  the  18th  and  20th 
sections  of  1  Wm.  4,  c.  60  (k).  So  will  an  infant  who  is  not 
amenable  to  the  jurisdiction  of  the  Court  (I). 

The  provisions  of  1  Wm.  4,  c.  47,  were  a  great  improvement  of 
the  law ;  but  the  law  still  ■  remained  defective  in  respect  of  the 
claims  of  simple  contract  creditors  on  the  real  estates  of  their 
deceased  debtors,  not  being  traders. 

(8.)  Statute  3  dc  4=  Wm.  4,  c.  104. 

To  remedy  this,  the  3  &  4  Wm.  4,  c.  104,  was  passed,  by  which  Extends  to 
all  the  freehold  and  copyhold  estates  of  a  deceased  debtor  are  made  and  to  copy- 
liable  to  the  payment  of  simple  contract,  as  well  as  specialty,  debts.  '"'^'^^• 
By  that  statute  it  is  enacted,  "  That  when  any  person  shall  die 
seised  of  or  entitled  to  any  estate  or  interest  in  lands,  tenements, 
or  hereditaments,  corporeal  or  incorporeal,  or  other  real  estate, 
whether  freehold,  customaryhold,  or  copyhold,  lohich  he  shall  not  by 
his  last  will  have  charged  with  or  devised  subject  to  the  payment  of 
his  debts,  the  same  shall  be  assets  to  be  administered  in  Courts  of 
equity  for  the  payment  of  the  just  debts  of  such  persons,  as  well 
debts  due  on  simple  contract  as  on  specialty ;  and  that  the  heir  or 
heirs  at  law,  customary  heir  or  heirs,  devisee  or  devisees  of  such 
debtor,  shall  be  liable  to  all  the  same  suits  in  equity,  at  the  suit  of 
any  of  the  creditors  of  such  debtor,  whether  creditors  by  simple 

(h)  Eeming  t.  Archer,  8  Beav.  294.  (k)  In  re  Milfield,  2  Ph.  254. 

(t)  Cheese    v.    C.    15   L.   J.    Ch.    29,  (l)  Thomas  v.  Gwynne,  9  Bear.  275. 

V.  C.  E. 
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^  ^(fi^™'  *'  ^°''^^^^^^  or  specialty,  as  the  heir  or  heirs  at  law,  devisee  or  devisees 
of  any  person  or  persons  who  died  seised  of  freehold  estates,  was 
or  were,  before  the  passing  of  that  act,  liable  to  in  respect  of  such 
freehold  estates,  at  the  suit  of  creditors  by  specialty  in  which  the 
heirs  were  bound  :  provided  that,  in  the  administration  of  assets 
by  Courts  of  equity,  under  and  by  virtue  of  that  act,  all  creditors  by 
specialty  in  which  the  heirs  are  bound  shall  be  paid  the  full 
amount  of  the  debts  due  to  them  before  any  of  the  creditors  by 
simple  contract  or  by  specialty  in  which  the  heirs  are  not  bound 
shall  be  paid  any  part  of  their  demands  "  (m). 

All  lands  of  the  debtor  are  subject  in  equity  to  this  act :  even 
lands  which  have  descended  to  the  heir,  as  heir  of  the  first  pur- 
chaser and  not  of  the  last  possessor  (m) ;  also  real  estate,  over 
which  the  testator  has  a  general  power  of  appointment,  which  he 
has  exercised,  though  the  real  estate  appointed  will  not  be  applied 
until  all  the  testator's  own  property,  whether  real  or  personal,  shall 
have  been  first  exhausted  (o).  The  real  estate  is  charged  under 
this  statute,  not  only  with  all  debts,  but  all  liabilities  which 
may  result  out  of  obligations  entered  into  by  the  deceased  during 
.  his  lifetime  (p). 

Escheat.  This    statute     prevails     against     the    title    of    the    lord    by 

escheat  (q). 

beath  of  mort-       In  Beale  V.  Symonds  (r)  it  was  considered  that  a  mortgagee,  who 

heir.  had  acquired  an  absolute  title  by  the  death  of  the  mortgagor  intes- 

tate and  without  heirs,  could  not  make  a  good  title  to  a  purchaser, 
as  the  equity  of  redemption  constituted  assets  which  might  be 
reached  by  a  creditor  of  the  deceased ;  this  case,  however,  seems 
open  to  observation  (s). 


(4.)  The  statutes  create  no  charge  on  the  land,  and  the  heir  or 
devisee  may  alien. 

The  debts  of  the  ancestor  or  testator  are  not  by  these  statutes 
charged,  or  made  liens,  upon  assets  descended,  or  devised,  but 

(m)  See  Richardson  v.  Jenkins,  1  Drew.  M.  &  G.  366  ;  16  Jur.  555  ;  TwquoMd  v. 

477  ;  17  Jiir.  446.  Kirhy,  i  Eq.  123—9,  M.  E. 

(n)  Williams'  Real  Assets,  pp.  17,  18.  (g)  Evans  v.  Brown,  5  Beav.  114  ;  16 

(o)  PUmimg  v.  Buehaman,  3  De  G.  M.  Jur.  928  ;  and  see  Rogers  v.  Marsh,  1  Y. 

&  G.   976  ;  notwitlistancliiig  Bainton'  v.  &  C.  C.  4. 

Ward,    2  Atk.     172  ;    "Williams'    Real  (r)  16  Beav.  406.  See  ifoMcocifc  v.  il.  ft 

Assets,  13.  12  W.  E.  569. 

{p)  Bamer's  Devisees'  case,  2  De  G.  (s)  2  Dav.  Conv.  995,  ed.  3. 
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the  heir  or  devisee  is  personally  liable  to  the  extent  of  such 
assets  {t).  The  heir  or  devisee  may,  before  action  or  suit,  sell  or  Heir  and 
mortgage  for  valuable  consideration  the  freehold  or  copyhold  assets,  alllnf^  ""^ 
and  make  a  good  title  to  the  purchaser  or  mortgagee,  free  from 
the  debts  (m)  ;  and  the  existence  or  notice  of  debts  is  immaterial, 
unless  there  be  fraud,  or  want  of  bona  fides  (x) :  and  that  though 
the  heir,  or  devisee,  sell  as  beneficial  owner  (y) ;  and  the  pur- 
chaser is  not  entitled  to  have  the  will  established  against  the  heir, 
except  a  case  of  suspicion  arises  (z).  The  creditors  of  the  estate 
cannot  follow  the  property  sold  (a).  If  the  devisee  sell  pending  a 
suit  by  creditors  for  sale  and  payment  of  debts,  such  sale  is  void  (b). 
An  equitable  deposit,  with  a  memorandum  of  charge,  by  the  heir  or 
devisee  is  an  alienation  within  the  statute  (c).  The  mortgage  of  an 
equitable  devisee  for  life  is  in  the  same  position  (d).  The  bank- 
ruptcy of  the  heir  was  not  considered  an  alienation,  and  hence  the 
creditors  of  the  ancestor  were  held  entitled  to  follow  the  real 
estates  in  the  hands  of  the  assignees  in  bankruptcy  of  the  heir  (e). 
The  conveyance  by  the  devisees  in  trust  to  new  trustees  did  not 
bar  the  creditor's  rights  (/). 

Where  specialty  creditors  exhaust  descended  estates,  they  must  Hotchpot, 
bring  them  into  hotchpot  (g) . 

The  settlement  of  the  real  estate  by  the  heir  or  devisee  upon  his  Settlement  by 
marriage  is  an  alienation  discharging  it  from  the  debts  of  the  ances- 
tor, but  leaving  the  heir  personally  liable  for  them  (h).     But  an 
agreement  for  a  settlement  by  an  infant  heir,  never  carried  into 
effect,  is  not  an  alienation  within  the  statutes  («'). 

(i)  Spackman  v.  Timhrell,  8  Sim.  253  ;  (o)  Haynes  v.  Forshaw,  sup. 

et  vide  1  Wm.  4,  c.  47,  ss.  6,  8  ;  Morley  v.  (6)     Walker    v.     Smalwood,    Amb. 

M.  5  De  G.  M.  &  G.  610  :  1  Jur.  N.  S.  676. 

1097  ;  KinderUy  v.  Jervis,  22  Beav.  1  ;  (c)  Ej:p.  Baine,  1  Mont.  D.  &  De  G. 

2  Jur.  N.  S.  602.  492  ;  Brilish  Mviual  Investment  Co.  v. 

(m)  Higgins  v.  Shaw,  2  Dr.  fW.  356  ;  Smart,  10  Ch.  667,  overruling  Carter  v. 

Haynes  v.  Forskaw,  11  Ha.  93  ;  17  Jur.  Sanders,  2  Drew.  256.  See  2  Dav.  Conv. 

930,  V.  C.  "Wood.  995,  ed.  3, 

(a)  Stroughill  v.  Anstey,  1  De  G.  M.  {d)  Coope  v.  Cresswell,  2  Ch.  112. 

&  G.  635  ;  16  Jur.  675,  L.  C. ;  Jones  v.  (e)  Ea^.  Morton,  5  Ves.  449. 

J^oyes,  4  Jur.  N.  S.  1033,  V.  C.  Wood  ;  U )  Coope  v.  Cresswell,  2  Ch.  112,  re- 

Jtichardson  v.  Bin-ton,  7  Beav.  112,  N.  S.  versing  2  Eq.  106,  V.  C.  Kiudersley. 
1033,   V.  C.  "Wood;  Storry  v.    Walsh,  {g)  Chapmanv.  Esgar,lSm.  &.  Gt.  575 

27  L.  J.  Ch.  338,  M.  R.  ;  Synes  v.  Med-  18  Jur.  341,  V.  C.  Stuart. 
ingUm,  10  Ir.  Ch.  206.  (A)    Spackman    v.     Timirell,    sup. 

{y)  Gollingwood  v.   Bussell,    10    Jur.  Richardson  v.  Horton,  sup. 
K.  S.  1062,  L.  J.  (i)  Pimm  v.  Insall,  1  Mac.  &  G.  449 

(2)  McOullock  V.  Gregory,  3  K.  &  J.  14  Jur.  357,  affirming  12  Jur.  577. 
12  ;  2  Jur.  N.  S.  1134,  V.  C.  "Wood. 
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Chap.  19. 


Jadgment 
V.  heir. 


Charge  of 
,cies. 


Heir  and 
devisee  like 
executors. 


Parties  to 

administration 

suit. 


An  equitable  alienation  has  the  same  effect  as  a  legal  alienation ; 
and  an  equitable  mortgagee  from  the  heir  or  devisee  will  be 
protected  against  execution  (/c). 

A  judgment  against  the  heir  is  not  an  alienation  within  the 
statutes  ;  and  the  simple  contract  creditors  of  the  ancestor  will  be 
preferred  to  the  judgment  creditors  of  the  heir  (Z).  The  judgment 
creditor  of  the  heir  upder  the  old  law  took  a  charge  not  specifically 
on  the  estate,  but  on  the  interest  of  the  heir  thereon,  i.e.,  only  to 
the  extent  that  the  estate  was  not  required  for  the  payment  of  the 
debts  of  the  ancestor  in  a  due  course  of  administration  (m).  Any 
creditor  may,  in  the  interval  between  a  contract  for  sale  by  the  heir 
or  devisee  and  the  payment  of  the  purchase  money,  obtain  an 
injunction  restraining  payment  of  the  purchase  money  to  the 
heir  (n). 

The  charge  of  debts  under  3  &  4  Wm.  4,  c.  104,  has  not  the 
effect  of  relieving  a  purchaser  from  the  heir  or  devisee  from  seeing 
to  the  satisfaction  of  legacies  charged  on  the  estate  (o).  In  the 
case  of  Eland  v.  Eland  (p),  there  was  an  express  charge  of  debts 
and  legacies,  and  a  miortgage  was  made  free  from  incumbrances, 
excepting  the  legacies,  and  it  was  held  that  the  amount  of  the 
legacies  was  applicable  in  satisfaction  of  the  debts  of  the  testator, 
as  part  of  his  general  estate. 

In  regard  to  real  estate  the  heir  and  devisee  under  these  statutes 
stand  in  somewhat  the  same  position  as  the  executor  does  with 
regard  to  the  personal  estate  (5),  with  the  exception  that  the  heir 
or  devisee  may  sell  or  mortgage  for  his  own  benefit  or  debt. 
The  words  "  assets  to  be  administered  in  equity  "  mean  only  that 
the  creditors'  remedy  shall  be  in  equity,  and  not  that  his  estate 
shall  be  equitable  assets  (r). 

The  heir  at  law  is  not  a  necessary  party,  as  well  as  the  devisee,  to 
an  administration  suit  under  this  act,  where  the  real  estate  has 
been  devised,  whether  the  devise  be  to  a  devisee  for  his  own 
benefit  (s),  or  for  the  payment  of  debts  {t). 


(k)  Coope  V.  Oresswell,  2  Cli.  112,  re- 
versing 2  Eq.  106,  V.  C.  Kindersley  ; 
British  Mutual  Investment  Co.  v.  Smart, 
10  Ch.  567;  overruling  Cartec  v.  Samders, 
2  Drevr.  257. 

(I)  Kinderley  v.  Jervis,  22  Beav.  1. 

(m)  3  Dav.  Conv.  995—6,  ed.  3. 

(n)  Green  v.  Lmtes,  3  Bro.  C.  C.  217. 

(0)  Earn  v.  ff.  2  S.  &  S.  448. 

Ip)  4  My.  &  C.  420. 
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{q)  Dilkes  v.  Broadmead,  2  Giff.  113  ; 
2  De  G.  P.  &  Jo.  566. 

(r)  Levifin  on  Tr.  704,  ed.  7. 

(s)  Weeks  r.  Evams,  7  Sim.  546 ; 
Bridges  v.  Hinxman,  16  ih.  71,  over- 
ruling Brovm  v.  Weatherby,  10  ih.  125  ; 
12  ib.  6  ;  Ooodchild  v.  Terrett,  5  Beav. 
398. 

(0  C.  0.  vii.  r.  1. 


Sect.  4.  CREATE  NO  CHARGE  ON  LAND.  I93 

According  to  Carter  v.  Beard   (u),  the  real  estate  cannot  be  Funeral 
charged   with  the  funeral  expenses  under  this  act;  but  the  real  ^^P^'^^^- 
estate  of  a  lunatic,  who  has  died  before  the  costs  of  the  proceedings 
under  the   commission  have    been    ordered    to    be  raised  under  Lunatic's 
1  Wm.  4,  c.  65,  ss.  28,  30,  is  liable,  by  virtue  of  an  imphed  con- 
tract, for  those  costs  as  having  been  necessarily  incurred  for  the 
protection  of  his  person  and  estate  (■;;). 

Judgments  recovered  against  the  deceased  in  his  lifetime,  when  Jidgments 
liens  on  the  real  estate  {x),  have  priority  to  a  charge  of  debts  charge, 
created  by  the  will,  and  the  same  apphes,  of  course,  to  an  adminis- 
tration of  assets  under  this  statute  (y). 

Lands,  of  which  the  heir  is  seised  subject  to  executory  devises.  Executory 
are  now  assets,  just  as  if  the  heir  were   seised    in  fee   simple 
absolute  (z). 


(5.)  As  to  West  Indies  and  colonies. 

It  may  be  doubtful  whether  the  statute  of  Wm.  &  M.  c.   14  ^«s*  1°^!^' 
■'  and  colonies. 

(the  Statute  of  Fraudulent  Devises),  was  imported  into  the  West 
Indies,  independently  of  5  Geo.  2,  c.  7,  s.  4  (a) ;  but  the 
latter  statute  made  real  estates  in  the  West  Indies  legal 
assets  in  such  a  way  as  to  give  the  same  priority  to  specialty 
creditors  against  real  estate,  as  they  previously  had  against  per- 
sonal estate ;  and  it  is  not  competent  for  a  testator,  by  devise  of 
lands  in  the  West  Indies,  to  change  the  legal  distribution  of  his 
assets  by  directing  a  disposition  equally  among  his  creditors  (6). 

A  somewhat  similar  statute  is  in  force  in  New  South  Wales  (c),  N.  S.  Wales. 
under  which  it  has  been  held,  that  land  is  not  assets  in  the  hands 
of  the  executor ;  but  the  creditor  must  proceed  against  the  person 
in  whom  the  real  estate  is  vested  (d).     It  was  similarly  held  in 
Jamaica  (e). 

By   9    Geo.  4,    c.  33,  s.  15,   real  estate  belonging  to  B7itish  Indian  assets. 

(u)  10  Sim.  7.  274  ;  and  see  Lyon  v.  Colmle,  1  Coll. 

(u)  Williams  v.    Wentwortit,  5  Beav.  449. 

325.  (c)  54  Geo.  3,  0.  15,  s.  4. 

(k)  Sharpe  v.  Earl  of  Scarborough,  i  (d)  Bnllen  v.  A' Beckett,  1  Mo.  P.  C.  C. 

Ves.  538  ;  sup.  p.  115.  N.  S.  223  ;  9  Jur.  N.  S.  973. 

iy\  jl).  (c)  Doe  V.  Stennett,  MoDougal's  Rep. 

(z)  11  &  12  Vict.  c.  87.  15  ;  Munroe  v.  Watt,  Jamaica  Eq.  Rep. 

(a)  See  37  Geo.  3,  c.  119.  1873,  p.  19  ;   not  following  Thomson,  v. 

(i)  Tv/mery.  Cox,  8  Mo.  P.  C.  C.  288  ;  Graiit,  1  Russ.  642  n.    See  4  Burge  Conf. 

overruling  Charlton  v.  Wright,  12  Sim.  L.  670. 
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Indian  assets. 


Interest. 


Statute  of 
Limitations. 


subjects  in  India  is  declared  to  be  assets  in  the  hands  of  execu- 
tors or  administrators,  who  are  to  have  full  power  to  convey  the 
same  as  the  owner  could  have  done  :  and,  consequently,  the  heir 
and  devisee  are  not  in  such  case  necessary  parties  to  a  creditor's 
suit  (/). 

(6.)  Interest  and  other  matters. 

As  a  general  proposition,  a  devise  for  payment  of  debts  does  not 
enhance  the  amount  of  the  demand,  or  entitle  the  party  to  interest, 
when  he  cannot  have  interest  independently  of  the  devise,  but, 
leaving  the  amount  unaffected,  it  provides  a  new  fund  for  the  pay- 
ment of  the  debts  (g) ;  and,  in  case  of  an  administration  suit  not 
within  3  &  4  Wm.  4,  c.  104,  where  a  decree  for  marshalling 
assets  was  made,  the  specialty  creditors  having  exhausted  the 
personalty,  the  Court  would  not  raise  out  of  the  real  estate,  for  the 
benefit  of  the  simple  contract  creditors,  the  interest  which  would 
have  been  payable,  in  respect  of  the  specialty  debts,  if  they  had 
not  been  satisfied  out  of  the  personal  estate,  although  a  con- 
siderable time  had  elapsed  after  the  decree  before  the  real  estate 
could  be  made  available  for  the  simple  contract  creditors  Qi). 

Though  a  devise  or  charge  upon  real  estate  for  the  payment  of 
debts  will  prevent  the  Statute  of  Limitations  from  running,  as 
to  debts  not  barred  in  the  testator's  lifetime  (i),  it  will  not,  of  itself, 
revive  a  debt  which  has  become  so  barred  {k).  And  a  trust  or 
charge,  by  will  on  personal  estate,  does  not  at  all  prevent  the  opera- 
tion of  the  statute  (Z). 

The  Court  has  no  power,  under  1  Wm.  4,  c.  47,  3  &  4  Wm.  4, 
c.  104,  or  2  &  3  Vict.  c.  60,  in  an  administration  suit,  in 
which  a  certain  sum  is  decreed  to  be  raised  out  of  the  testator's 
real  estate  for  payment  of  debts,  to  add  to  the  sum  required  for 
that  purpose,  a  further  sum  for  repairs  of  the  property,  although 
without  such  repairs  the  money  could  not  be  raised,  and  a  mort- 
gage would  be  much  more  beneficial  to  the  infant  heir,  or  devisee, 
than  a  sale  (m). 


(/)  story  V.  Fry,  1  Y.  &  C.  C.  C. 
608.     '    ■ 

{g)  Morse.  V.  Tuclcer,  5  Ha.  79 ;  aliter, 
if  the  charge  is  of  the  simple  contract 
debts  of  a  third  person.  Skirt  v.  Weatby, 
16  Ves.  393. 

(h)  Gradock  v.  Fiper,  15  Sim.  301. 

(i)  Bwrlco  V.  Jones,  2  V.  &  B.  276  ; 


uss  V.  Wyime,  1  T.  &  E.  307  ;  £ar- 
greaves  v.  MUehM,  Mad.  &  G.  826 ; 
Piggott  V.  Jefferson,  12  Sim.  26. 

{k)  Burke  v.  Jories,  mp.  ;  Hargnmea 
V.  Mitchell,  sup.,  Wms.  Ex.  2036,  ,ed.  8. 

(I)  lb. 

(m)  mil  V.  Mawiee,  1  De  G.  &  S. 
214  ;  16  L.  J.  Ch.  280. 
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Sect.  6.  INTEREST  AND  OTHEE  MATTERS. 

The  real  estate  of  a  deceased  debtor  can  be  administered  under 
3  &  4  Wm.  4,  c.  104,  at  the  suit  of,  not  only  a  creditor,  but  the 
heir,  next  of  kin  (m),  or  parties  interested  under  the  will  (o). 


(7.)    St.   32   (&   33    Vict.   c.   46,   Simple   contract   and  specialty 

pari  passu. 

The  order  of  administration  of  assets  has  been  altered  by  two 
statutes,  and  the  question  of  legal  or  equitable  assets  is  not  now  of 
so  much  moment ;  for,  by  32  &  33  Vict.  c.  46,  all  debts,  whether 
by  specialty  or  simple  contract,  of  debtors  dying  on  or  after  the  1st 
Jan.,  1870,  are  payable,  pari  passu,  out  of  the  assets,  whether  legal 
or  equitable ;  but  priority  may  still  be  gained  by  any  creditor  ob- 
taining judgment  against  the  executor  or  administrator  {p).  Rent 
is  a  specialty  within  this  statute  (</). 

(8.)  Administration  of  estate  of  deceased  insolvent. 

Before  the  Jud.  Act,  1875  (r),  in  the  administration  of  an  in- 
solvent estate  of  a  deceased  debtor,  the  fact  of  insolvency  made  no 
difference  in  the  payment  of  debts,  which  were  payable  according 
to  their  legal,  or  equitable,  priority  ;  but  in  s.  10  thereof,  the  fol- 
lowing provision  is  made  : 

In  the  administration  by  the  Court  of  the  assets  of  any  person, 
who  may  die  after  the  commencement  of  the  act,  and 
whose  estate  may  prove  to  be  insufficient  for  the  pay- 
ment in  full  of  his  debts  and  liabilities,  and  in  the  wind- 
ing up  of  any  company  under  the  Companies  Acts,  1862 
and  1867,  whose  assets  may  prove  to  be  insufficient  for 
the  payment  of  its  debts  and  liabilities  and  the  costs  of 
winding  up,  the  same  rules  shall  prevail,  and  be  observed, 
as  to  the  respective  rights  of  secured  and  unsecured 
creditors,  and  as  to  debts  and  liabiHties  provable,  and  as 
to  the  valuation  of  annuities  and  future  and  contingent 
liabilities  respectively,  as  may  be  in  force  for  the  time 
being  under  the  law  of  bankruptcy,  with  respect  to  the 
estates  of  persons  adjudged  bankrupt ;  and  all  persons 


(to)  Price  v.  P.  l.";  Sim.  484.  (q)  Re  Hastings,  6  Ch.  D.  610,  V.  C. 

(o)  Rodmy  v.  R.  16  iJ.  307.  Malins. 

(p)  Re   Williams'  Estate,   15  Eq.  270,  (r)  38  &  39  Yict.  c.  77. 

Y.  C.  Wickens. 

0  2 
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who  in  any  such  case  would  be  entitled  to  prove  for,  and 
receive,  dividends  out  of  the  estate  of  any  such  deceased 
person,  or  out  of  the  assets  of  any  such  company,  may 
come  in  under  the  decree  or  order  for  the  administration 
of  such  estate,  or  under  the  winding  up  of  such  company, 
and  make  such  claims  against  the  same  as  they  may 
respectively  be  entitled  to  by  virtue  of  this  act. 
It  is  submitted,  that  in  cases  which  fall  within  this  statute,  a 
devise  for  the  payment  of  debts  would  be  subject  to  its  provisions. 
This  section  is  not  retrospective  (s). 
Interest.  A  creditor  on  the  insolvent  estate,  whose  debt  bears  interest,  is 

not  entitled  to  interest  up  to  the  day  of  payment,  but  only  to  the 
date  of  the  judgment  for  administration,  which  is  equivalent  to  the 
adjudication  in  bankruptcy  (t). 
Right  of  The  executor  does  not  lose  his  right  of  retainer  out  of  legal 

retainer.  assets  of  an  insolvent  estate.    He  is  not  a  secured  creditor  (w). 


(9.)  The  result  of  the  statutes. 

The  result  of  the  several  statutes  is  this : — 

1.  All  real  estates,  including  copyholds,  whether  devised  or  not, 
are  liable  to  debts. 

2.  Also  all  lands  appointed  under  a  general  power  of  appoint- 
ment, but  only  after  the  testator's  own  property  is  exhausted. 

3.  If  the  real  estate  is  devised  for  payment  of  debts,  all  the 
debts  wUl  be  payable,  pari  passu,  thereout,  subject,  of  course,  to 
existing  securities. 

4.  If  the  testator  does  not,  or  not  effectually,  provide  for  his 
debts,  the  heir  and  devisee  are  respectively  liable,  personally,  to  the 
extent  of  assets,  descended  or  devised. 

5.  But  the  heir  and  devisee  can,  respectively,  sell,  settle,  or 
mortgage  such  assets,  free  from  the  debts. 

6.  And  notice  of  debts  unpaid  is  immaterial,  in  the  absence  of 
fraud. 

7.  The  creditors,  however,  may,  before  any  disposition  by  the 


(s)  Be  Phcenix  Bessemer  Steel  Co. ,  24  add.  4  ed.  ;  Be  Summers,  13  Ch.  D.  136, 

W.  R.  19  ;  33  L.  T.  N.  S.  403,  M.  R.  ;  M.  R. 

Be  Suche  &  Co.  1  Ch.  D.  48,  M.  R.  ;  (m)  Mack.  &  Forh.  93  ;  Lee\.  Newtm, 

Sherwin  v.  Selkirk,  12  ib.  61  ;  overruling  12  Ch.  D.  61,  C.  A. ;  Bichmond  v.  White, 

miton  V.  Jones,  9  ib.  621,  V.  C.  Malins.  ib.  361,  C.  A. 

(«)  Trott's  Estate,  2  Set.   Deo.  1674, 
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heir  or  devisee,  have  such  assets  applied  specifically  to  their  debts, 
by  an  administration  suit. 

8.  In  such  suits,  the  real  estate,  under  3  &  4  Wm.  4,  c.  104, 
is  legal  assets. 

9.  There  is  no  distinction  now  in  the  administration  of  assets 
between  simple  contract,  and  specialty,  debts. 

10.  If  a  debtor  die  insolvent,  his  estate  is  administered  as  in 
bankruptcy. 
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CHAPTEE    XX. 


Suljjects  of 
mortgage. 


THE    SUBJECTS   OP   MORTGAGE   AND   AGREEMENTS   FOR  MORTGAGE. 
Sect. 

1.  The  subjects  of  mortgage 

2.  Exceptions     . 

3.  Agreements  for  mortgage     .         .         . 

(1.)  The  subjects  of  mortgage. 


198 
198 
201 


It  may  be  laid  down  as  a  general  proposition,  with  few  excep- 
tions, that  every  species  of  property,  real  or  personal,  corporeal  or 
incorporeal,  moveable  or  immoveable,  in  possession,  remaiader, 
expectancy,  or  even  in  action,  may  be  the  subject  of  mortgage. 
Manors,  lands  and  tenements,  freehold,  copyhold,  and  leasehold ; 
remainders  or  reversions,  rents,  franchises,  advowsons,  rectories 
impropriate,  tithes,  bills  of  lading,  ships,  freightage,  articles  of 
merchandise,  bills  of  exchange,  debts,  government  annuities, 
title  deeds,  and  even  possibilities,  may,  according  to  their  several 
natures,  be  conveyed,  transferred,  delivered,  or  assigned,  by  way 
of  mortgage  security. 


(2.)  Exceptions. 

Public  offices.  The  sale  of  public  offices  is  maliim  in  se,  independently  of  the 
statute  law  (a).  But,  by  a  statute  of  Edw.  6,  all  assurances  of  any 
office  concerning  the  administration  or  execution  of  justice,  or  any 
service  of  trust,  or  the  receipt,  control,  or  payment,  of  the  king's 
revenues  or  customs,  or  the  custody  of  fortresses,  or  the  clerkship 
in  any  court  of  record  where  justice  is  to  be  administered,  were 
declared  to  be  void,  as  against  the  person  making  the  assurance, 
with  an  exception  in  favour  of  offices  of  inheritance,  and  of  the 
keeping  of  parks  or  forests  (6). 


(a)  Staclcpok  v.  JSmie,  2  Wils,  133. 
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(i)  5  &  6  Edw.  6,  c.  16. 


Sect.  2.  EXCEPTIONS.  jgg 

This  act  (preserving  the  exceptions)  was  afterwards  extended  (c)   49  g.  3, 
to  Scotland  and  Ireland,  and  to  all  offices  in  the  gift  of  the  crown,  "'  ^^^' 
civil,  naval,  and  military  commissions  and  employments  under  the 
control  of  the  different  officers  of  state. 

Another  statute  (d)  declares  to  be  void  all  assignments  of  any  47  Gf.  3, 
pay,  pension,  allo.wance,  or  relief  payable  to  any  of&cer  or  person        '   '  ' 
who  has  served  in  the  king's  forces,  or  any  widow  of  any  such 
officer ;  or  any  person  receiving  any  allowance  or  pension  on  the 
compassionate  list,  or  any  pension,  allowance,  or  relief,  in  respect  of 
any  military  service. 

Bills  of  sale,  contracts  and  assignments  of  any  pay,  wages,  or  1  &•  2,  stat.  2, 

c.  14. 

allowances  of  money  of  any  kind,  due,  or  to  grow  due,  to  any  seaman 
in  the  service  of  the  crown,  are  also  void  (e). 

And  it  is  provided  by  statute,  that  all  assignments  of,  or  secu-  ^^  ^-  3-  "■  ^^- 
rities  upon,  the  half-pay  pensions,  or  allowances  of  officers,  or  other  gegg/2  c  25 
persons  engaged  in  the  military  service  of  the  crown,  are  void  (/). 

The  following  are  not  assignable  : 

Pensions  granted  for  supporting  the  grantee  in  the  performance  Pensions  not 
of  futv/re  services,  such  as  the  pension  granted  by  5  Ann,  c.  4, 
for  the  more  honourable  support  of  the  dignities  of  the  Duke  of 
Marlborough  (g)  and  his  posterity,  payable  out  of  the  revenue  of 
the  Post  Office ;  the  salaries  of  the  judges  given  for  the  support 
of  the  dignity  of  their  office  {h) ;  and,  in  fact,  the  emoluments  of 
any  public  office  (i) ;  (but  not  including  a  college  fellowship,  which 
is  not  within  the  exception  (k) ; )  annuities  pro  consilio  impen- 
dcndo  {I);  full  pay  and  half  pay  of  an  officer  (m) ;  the  retiring 
allowance  of  a  supernumerary  officer  of  the  Crown  who  is  liable  to 
serve  again  (w) ;  a  retiring  pension  of  a  military  officer  of  the  East 
India  Company,  which  has  been  held  not  to  pass  to  the  assignees 

(c)  49  Geo.  3,  c.  126.  (m)  Barwkk  v.  Reade,  1  H.  Bl.  627 ; 

{d)  47  Geo.  3,  Sess.  2,  c.  25,  s.  4.  Marty  v.  Odium,  3  T.  E.  681  ;  Arbuckle 

(e)  1  Geo.  2,  stat.  2,  0.  14,  s.  7.  v.  Cowtan,  3  B.  &  P.  328  ;  Lidderdale  v. 

(/)  46   Geo.    3,    0.  69,   s.  7,  and  47  The  Duke  of  Montrose,  4  ib.  248;   Stone 

Geo.  3,  Sess.  2,  c.  25,  s.  4.  v.  Lidderdale,  2  Anstr.   533  ;   Willcock 

(g)  Davis  v.  The  D.  of  Marlborough,  v.   Terrell,  3  Ex.    D.    326  ;     M'Carthy 

1  Sw.  74.  V-   Cfoold,   1   Ba.   &  Be.  387  ;  Pi-iee  v. 

(h)  lb.  arguendo.  Lovett,  15  Jur.  786 ;    20  L.  J.  Ch.  270, 

(i)  Palmer  v.   Sate,  2  Br.  &  B.  673,  Lord  Cranworth  (including  a  pension  for 

and  cases  in  notes  ;  Hill  v.  Paul,  8  01.  wounds)  ;  Lloyd  y.    Cheetham,    3   Giff. 

&  F.  295.  171  ;    7  Jur.   N.   S.   1272  ;    overruling 

(k)  Feistel  v.  King's  College,  16  L.  J.  KnigM  v.  Bulkeley,  4  *.  627  ;  5  ib.  817, 

Ch.  339  ;  10  Beav.  591.     See  Berkeley  v.  V.  0.  Stuart. 

Ring's  Coll.  Camb.  ib.  602.  (/;)   ireUs  v.  Foster,  8  JI,  &  W.  149. 

(l)  1  Py.  2,  a.  n. 
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in  bankruptcy,  on  the  ground  of  being  a  voluntary  payment,  and 
has  been  also  held  not  to  be  liable  to  be  charged  under  1  &  2 
Vict.  c.  110,  ss.  14,  15  (o),  (although  it  seems  that,  in  general,  a 
pension  held  at  pleasure  is  assignable,  unless  the  grantee  is  liable 
to  be  called  into  service  again  (p) ;  and,  although  there  is  a  power 
to  reach  public  pensions,  or  a  portion  of  them,  under  the  B.  A.  Act, 
1869,  s.  89  (q) ;)  also  the  commission  of  an  officer  (r). 

The  following  are  assignable : 
Pensions  Compensation  to  a  custom-house  officer  for  the  loss  of  office 

(though  revocable  at  the  pleasure  of  the  government)  (s) ;  pension 
to  commissioner  of  bankrupts  (t) ;  monies  payable  to  the  represen- 
tatives of  an  Indian  judge,  if  he  should  die  in,  and  after  six  months' 
possession  of,  office  (m)  ;  prize  money  and  the  captors'  inchoate  or 
possible  interest  in  it  before  grant  by  the  crown  (x) ;  a  pension 
granted  to  a  county  court  judge  for  past  services  (y) ;  and,  gene- 
rally, civil  service  pensions  (z) ;  also  the  proceeds  of  the  future  sale 
of  a  commission  in  the  army,  which  is  assignable  by  parol  (a). 

But  not  the  emoluments  of  a  clerk  of  the  peace  (6) ;  and,  in 
the  case  of  a  bankrupt,  government  commissioners  cannot  be  com- 
pelled to  consent  to  the  appropriation  of  an  officer's  salary  to  his 
debts  (c). 

Nor  since  the  57  Geo.  3,  c.  99,  can  church  livings  {d),  a  canonry, 
or  other  ecclesiastical  office,  be  assigned  (e). 

Another  exception  is  the  future  interest  of  a  married  woman  in 
chattels  personal  in  the  event  of  her  surviving  her  husband  and 

(o)  Gfibson  v.  I!ast  India  Co.,  7  Soott,  De  G.  &  S.  439 ;  16  Jur.  367  ;  1  De  G. 

73 ;  5  Bing.  N.  C.  262.    But  see  Esq).  M.  &  G.  383. 

Bawlcer,   7  Ch.   214 ;  James  v.   Ellis,  (m)  Arbutknot  v.  Norton,  5  Mo.  P.  0. 

19  W.  R.  319,  V.  C.  Stuart ;  Innes  r.  C.  219  ;  3  Mo.  I.  A.  436. 

E.   I.    Co.    17  C.   B.    356  ;    Morris   v.  (x)  Alexander  v.  Duhe  of  Wellington, 

Manesty,  7  Q.  B.  674  ;  seeHeald  v.  ffay,  2  Euss.  &  My.  35. 

3  Gifif.  467  ;  8  Jur.  N".  S.  379  ;  and  Bent  {y)    Willcock  v.    Terrell,   3    Ex.   D. 

V.  D.  1  L.  E.  P.  &  D.  366  ;  James  v.  323. 

Ellis,  19  W.  E.  319  ;  Beg.  v.  GoTnmis-  (z)  Sanson  v.  S.  4  P.  D.  69. 

sioners  of  Excise,  9  Jur.  257,  Bail  Court ;  (a)  L' Estrange  v.  L'E.  13  Beav.  281  ; 

Barry  v.  Disney,  4  L.  T.   471  ;  Carew  Marsh  v.   Peacocke,   9  Jur.  N.   S.  789, 

V.  Cooper,  12  W.  R.   198  ;  4  Giff.  619  ;  V.  C.  Stuart ;  Somersetv.  Cox,  33  Beav. 

10  Jur.  K  S.  11,  429;  Clay  v.  St.  John,  634  ;  10  Jur.   N.  S.  351,  M.E.;  Suffolk 

2  S.  &  S.  32.  V.  Cox,  15  "W.  E.  732  ;  Glover  v.  Moore, 

(p)  Wells  V.  Foster,  8  M.  &  W.  149.  39  L.  J.  Ch.  98,  V.  C.  James. 

(j)  JSxp.  Battirn,  4  B.  &  Ad.  690.  (*)  Palmer  v.  Bate,  6  Mo.  28. 

(r)  Collyer  v.  Fallon,  1  T.  &  E.  459.  (c)  iJe  Hayvimd,  9  Ju    259. 

(s)  Tvmtall  v.  Boothby,  10  Sim.  542 ;  (d)  Inf.  p.  842. 

Exp.  Corser,  11  Jur.  212,  Ct.  of  Rev.  (e)  lb. 

(i)  Spooner  v.  Payne,  4  Exc.   138  ;  2 
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the  latter  dying  prior  to  the  chattel  personal  being  reduced  into 
possession;  and,  also,  as  it  seems,  the  life  interest  of  a  married 
woman  in  a  personal  fund  beyond  the  duration  of  the  coverture  (/), 
except  under  Malins'  Act  {g). 

(3.)  Agreements  for  mortgages. 

Before  considering  the  different  kinds  of  mortgages,  it  may  be 
useful  to  state  what  is  the  effect  of  an  agreement  to  mortgage. 

Specific  performance  will  not  be  enforced  of  an  agreement,  either 
to  borrow  Qi)  or  lend  on  mortgage  (i) ;  but  it  will  of  an  agreement 
to  give  security  for  a  past  debt,  in  consideration  of  forbearance  {k), 
unless  the  borrower  is  prepared  to  pay  off  the  money. 

But  damages  may  be  recovered  for  a  breach  of  an  agreement  to  Damages, 
lend  on  mortgage,  whether  confined  to  the  expenses  of  the  abortive 
loan,  or  extending  to  consequential  injury,  quare  (t). 

In  equity,  damages  could  not  have  been  recovered  for  the  breach 
of  such  an  agreement,  under  20  &  21  Vict.  c.  27  (m) ;  but,  under 
the  Jud.  Acts,  1873  and  1875,  an  action  can  now  be  brought  in 
the  alternative,  either  for  specific  performance,  or  damages  (n). 

An  agreement  is  often  made  by  the  borrower  to  pay  the  lenders, 
if  the  loan  goes  off,  reasonable  costs,  which  will  not  include 
banker's  commission  or  remittance,  and  as  to  what  expenses  will 
be  covered  by  such  an  agi'eement,  see  (o). 

In  the  absence  of  contract,  the  proposed  lender  has  no  claim  Preliminary 
against  the  borrower  for  the  preliminary  expenses  (p).    It  is  clear  **P*°^^- 
that  the  attorney  of  the  lender  has  no  such  claim  against  the  bor- 
rower (q).   But  where  the  mortgage  of  an  infant's  estate  in  chancery 
goes  off,  without  any  default  of  the  mortgagee,  the  Court  allows  his 

(/)  Sti£e  V.  EverUt,  1  My.  &  Cr.  37  ;  1125,  4  Ed.,  notwithstanding  Ashton  v. 

and  see  Malins'  Act,  20  &  21  Yict.  c.  57  ;  Corrigan,  13  Ec[.  76,  V.  C.  Wickens. 

inf.  p.  206.  (I)  Duckworth  v.  mwart,  lOJur.  N.  S. 

(gr)  Inf.  p.  206.  214. 

ifi)  Rogers  t.  Challis,  27  Beav.  175  ;  (m)  Rogers  v.  Ghallis,  sup. 

6  Jur.  N.  S.  334  ;  Chinnocky.  Sainsbury,  («)  Jud.  Act,  36  &  37   Vict.    c.   66, 

ib.  1318.  s.  24,  and  Act  75,  Ord.  xix.  r.  8. 

{i)  Sichel  v.  Mosenthal,  30  Beav.  371  ;  (o)  Re  Blakesley,  32  Beav.  379  ;  9  Jur. 

8  Jur.  N.  S.  275  ;  Larios  v.  Gurety,  5  J.  C.  N.  S.  1265. 

346  ;  Hurder  v.  Lomgfard,  2  Moll.  272.  {p)  Melbourne^.  Cottrell,  29  L.  T.  293, 

{k)  The  Alliance  BankY.  Broom,  2  Dr.  Q.  B. ;  Solborrowv.  Lloyd,  5  Jur.  N.S. 

&  Sm.  289  ;  10  Jur.  N.  S.  1121,  see  Fish.  114,  pt.  2. 

Mtg.  2  ed.  3  ;  Hermann  v.  Sodges,  16  Eq.  (q)  Wilkinson  v.  Oremt,  18  C.  B.  319 ; 

18,  Lord  Selbome  ;  Jones  v.  Greaiwood  &  25  L.  J.  C.  P.  233. 
Makin  v.  Hughes,  Seton  on  Forms,  1046, 
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expenses  of  investigating  the  title  (r).  A  provision  should  always 
be  made  for  such  expenses. 

Effect  will  also  be  given  to  an  intention  to  create  a  security,  not- 
withstanding any  mistake  in  the  manner  of  making  it  (s) ;  and 
securities  will  take  effect  according  to  the  intention  of  the  parties, 
both  as  to  the  quantity  of  the  property  charged,  and  the  extent  of 
the  mortgagor's  interest  in  it  (i). 

An  agreement  for  a  "  legal  mortgage  "  means  a  first  mortgage, 
not  only  in  the  case  of  land,  but,  by  analogy,  in  that  of  a  ship  (ti). 

(r)  Craggs  v.  Grey,  35  Beav.  166.  Woodbum  v.  Grant,  22  ib.  483  ;   Wain- 
is)  Strand  Mudc  Hall  Co.,  13  L.  T.  loright  v.  ffardisty,  2  *.  363. 

N.  S.  177  ;  3  De  G.  J.  &  Sm.  147 ;  14  (m)  Thompson  v.  Clark,  1  N.  R.  19  ; 

W.  R.  6.  11  W.  E.  23,  Q.  B. 
{t)  Grieveson  v.  Eirsopp,  5  Beav.  283  ; 
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MOETGAGES   AND    DISPOSITIONS   OF    MARRIED    WOMEN. 

Sect.        ,  Page 

1.  General  power  of  husband  and  wife  .         .         .     .     203 

2.  Chattels  real 204 

3.  Equity  to  a  settlement     .         .         .         .         .     .  204 

4.  Assignment  of  wife's  chases  in  action     .         .         .  205 

5.  Statute  20  d  21  Vict.  c.  57  {Malins'  Act)  .     .  206 

6.  Separate  use — real  and  personal  estate  .         .  208 

7.  Contracts  by  married  women    .....  211 

8.  Separate  estate  with  a  power         ....  214 

9.  Liability  for  debts  of  wife  before  marriage  .     .  215 

10.  Separate  property  under  Married  Women's  Pro- 

perty Acts     .......  216 

11.  Judicial  separation  or  desertion        .         .         .     .  217 

(1.)  General  power  of  husband  and  wife. 

As  to  persons  qualified  to  mortgage.  Prima  facie  a  right  to 
mortgage  is  incident  to  the  right  to  property,  and  co-extensive  with 
it.  We  may  briefly  notice  the  three  great  exceptions  which  occur, 
in  the  cases  of  married  women,  infants,  and  lunatics,  and  this 
chapter  will  be  devoted  to  the  dispositions  of  married  women. 

We  have  elsewhere  noticed  the  power  of  the  husband  and  wife  to 
deal  with  the  wife's  chattels  personal  (a).  With  respect  to  the  wife's 
interest  of  a  freehold  nature  in  land,  she  and  her  husband  together, 
or  she  alone  in  certain  cases  (by  virtue  of  an  order  of  the  Common 
Pleas  Division  of  the  High  Court),  may  alienate  such  interests  by 
modes  of  assurance  prescribed  by  the  statute  (&),  including  her 
share  in  the  proceeds  of  sale  of  real  estate  (c),  but  not  after  the 

(a)  Inf.  p.  430.  Ch.  181  ;  Williams  v.  CooTce,  4  Giff.  343  ; 

(J)  3  &  4^111.  4,  c.  74,  S3.  77,  78,  90-1.  9  Jur.  N.  S.  658  ;  Bmvyer  v.  Woodman, 

(c)  Briggs  v.  Qhamberlaine,  11  Ha.  69 ;  3  Eq.  313,  V.  C.  Wood  ;  following  May 

18  Jur.  56,  v.  C.  Wood  ;  23  L.  J.  Ch.  v.  Roper,  i  Sim.  360,  before  the  act,  and 

635  ;  Tuer  v.  Turner,  20  Beav.  560  ;  24  overruling  Hobby  v.  Allen,  4  De  G.  &  S. 

L.  J.  Ch.  663  ;  Smithvnck  v.   S.   12  Ir.  289  ;'  15  Jur.  835  ;  20  L.  J.  Ch,  199. 
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money  has  been  raised  and  paid  to  trustees  of  the  settlement  {d) ; 
and  she  may,  in  all  cases,  exercise  a  power  without  the  concurrence 
of  her  husband,  and,  as  a  general  proposition,  her  property  cannot 
be  otherwise  charged  or  incumbered,  unless  settled  to  her  separate 
use,  or  made  separate  estate  by  statute. 

(2.)  Chattels  real. 

With  respect  to  the  chattels  real  of  the  wife,  the  husband  has  an 
absolute  power  of  disposing  of  them  at  his  pleasure,  at  least  if  the 
wife's  interest  in  them  is  legal  and  not  equitable,  whether  such 
interest  be  in  possession  or  reversionary,  vested  or  contingent  (e). 
But  not,  if  they  be  of  such  a  nature  that  they  cannot  by  possibility 
vest  in  the  wife  in  possession  during  the  coverture  (/). 

Where,  however,  the  legal  estate  of  chattels  real  is  in  a  trustee 
for  the  wife,  the  mortgage,  or  other  disposition  thereof,  by  the 
husband  will  be  subject  to  the  equity  to  a  settlement  of  the 
wife  (g).  Until  the  case  of  Hanson  v.  Keating  (g),  the  point  was 
not  considered  clear  (h),  but  that  case  was  founded  upon  Sturgis  v. 
Champneys  (i). 

(3.)  Eqmty  to  a  settlement. 

The  husband's  power  to  mortgage  the  wife's  property,  and  his 
interest  therein,  is  subject  to  her  equity  for  a  settlement. 

1.  The  equity  does  not  attach  where  she  is  seised  of  the  in- 
heritance {k). 

2.  It  attaches  on  her  equitable  life  interest,  in  real  and  personal 
estate  (Z),  to  the  same  extent  as  on  her  capital  (m). 

3.  But  not  against  the  assignee  for  value  of  such  equitable  life 

(d)  Algm's  Tr.  2  Ir.  Eq.  L.  R.  485.  Ves.  19 ;  Co.  Litt.  351  a,  n.  IV. 

(e)  Domrn  v.  Swrt,  2  Russ.  &  M.  360 ;  (i)  5  My.  &  Or.  102. 

Pwdew  V.  Jackson,  1  Euss.  1  ;  Co.  Litt.  (k)  Life  Assoc,  of  Scotland  v.  Siddal, 

351  a,  note  ;  Hill  v.  Edmonds,  5  De  6.  3  De  G.  F.  &  Jo.  271 ;  Newenham  v. 

&  Sm.  603  ;  SatcJiellv.  JEgglex,  1  Ir.  Ch.  Pemberton,  17  L.  J.  Ch.  99  ;  Durham  v. 

E.  215 ;  Doe  v.  Zeviis,  15  Jnr.  612  ;  10  Crackles,  8  Jur.  N.  S.  1174,  V.  C.Wood. 

C.  B.  1035.  (1)  Stwrgis  v.  Champneys,  swp.  ;  Tidd 

(/)  Duberly  v.  Day,  16  Beav.  33  ;  16  v.  Lister,  3  De  G.  M.  &  6.  857  ;    Wil- 

Jur.  581  ;  appealed  to  H.  L.  tut  appeal  kinson  v.  Charlesworth,  10   Beav.   326, 

not  prosecuted,  5  H.  L.  388.  16  L.  J.  Ch.  387  ;  Bwmes  v.  EoUnson, 

{g)  Sanson  v.  Keating,  4  Ha.  1.  9  Jur.  N.  S.  245,  V.  C.  Stuart. 

(h)  Donne  v.  Sart,  sup.  ;  Sir  Edward  (m)  Taunton  v.  Morris,  11  Ch.  D.  779, 

Turner's  case,  1  Vem.  7  ;  Bates  v.  Dandy,  C.  A, 


3  Euss.  72  n ;  Macaulay  v.  Phillips,  4 
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interest  in  real  or  personal  estate,  whether  it  be  immediate  or 
reversionary,  where,  at  the  time  of  the  assignment,  the  husband 
was  willing  and  able  to  maintain  her,  and  her  equity  cannot  be 
revived  by  the  husband's  subsequent  refusal  or  neglect  to  do  so  (ra). 

4.  Nor  upon  past  income,  over  which  the  husband's  mortgage 
will  prevail  (o). 

5.  Nor  upon  property  specifically  excepted  out  of  the  settle- 
ment (^). 

6.  It  attaches  on  a  legacy  charged  on  land  {q). 

7.  It  was  said,  by  Lord  Westbury,  that  Sturgis  v.  Champneys  (r) 
ought  not  to  be  extended  (s). 

8.  The  wife  is  empowered,  under  20  &  21  Vict.  c.  57,  to  release   Malins'  Act. 
her  equity  to  a  settlement  out  of  such  personal  estate  as  falls 

within  the  act  in  manner  therein  mentioned  (t). 

9.  Where  the  wife  has  a  legal,  and  not  an  equitable,  estate,  an 
outstanding  term  gives  her  the  same  privilege,  as  to  this  right  to  a 
settlement,  as  if  her  estate  were  equitable  {u). 

10.  And  the  wife  may  herself  obtain  this  equity  in  a  suit  by 
her  against  her  husband,  or  his  assignees,  and  not  merely  when 
defendant  (x). 

11.  The  equity  for  a  settlement  is  effectual  against  a  mortgagee, 
as  well  as  against  the  trustee  in  bankruptcy  of  the  husband  (y). 

(4.)  Assignment  of  wife's  choses  in  action. 

Much  discussion  formerly  arose  on  the  subject  of  assignments  by 
husband  and  wife  of  choses  in  action  belonging  to  the  wife.  The 
law  was  settled  before  Malins'  Act  (z),  and,  in  all  cases  not  within 
that  act,  is  still  settled,  that  an  assignment  by  the  husband,  or  by 
him  and  his  wife  jointly,  of  choses  in  action  of  the  latter,  in  pos- 
session, expectancy,  or  contingency,  will  not  be  binding  on  the 
wife,  in  case  the  husband  die  in  her  lifetime,  and  before  the  fund 

(re)  Fish.  Mtg.  271,  ed.  3  ;  Wright  v.  (r)  Sup. 

Morley,  11  Ves.  12  ;  Elliott  v.  Cordell,  5  (s)  Gleaves  v.  Paine,  1  De  G.  Jo.  & 

Mad.   149  ;  Stanton  v.  Sail,  2  Ruas.  &  Sm.  94. 
My.  175  ;  Tidd  v.  Lister,  sup.  («)  See  inf.  p.  206. 

(o)  Nmoman  v.  Wilson,  31  Beav.  34 ;  (u)  Newenham  v.  Perriberton,  17  L.  J. 

Be  Carl's  Tr.  12  Eq.  609,  V.  C.  Malins.  Ch.  99. 

{p)  Brooke  v.  Hickes,  12  W.  E.  703.  (a)  Gardner  v.  Marshall,  14  Sim.  675. 

(g)  Duncombe  v.  Oreenacre,  2  De  G.  F.  {y)  Scott  v.  Spashett,  Mac.  &  G.  699  ; 

&  Jo.  509  ;  7  Jur.  N.  S.  175  ;  affirming  16  Jur.  157. 
6  ih.  987  ;  28  Beav.  472  ;  29  ib.  578.  (s)  20  &  21  Vict.  c.  57.    Inf.  p.  206. 
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has  been  actually  reduced  into  possession  (a) ;  nor  will  the  consent 
of  the  wife  be  taken  in  Court,  if  the  chose  in  action  be  not  an 
immediate  present  right  (b) ;  and  husband  and  wife  cannot 
effectually  dispose  of  a  life  interest  of  the  wife  in  a  fund  not  settled 
to  her  separate  use,  beyond  the  duration  of  the  coverture  (c).  And, 
if  the  wife  is  entitled  to  stock  in  possession  under  a  will,  and  the 
executors,  by  direction  of  the  husband,  transfer  it  to  trustees  to  the 
separate  use  of  the  wife,  and  the  husband  afterwards  becomes 
bankrupt,  such  transfer  will  not,  in  favour  of  the  assignees,  be  held 
a  reduction  into  possession  by  the  husband  {d). 

The  rule  has  been  held  not  to  apply  to  a  fund  belonging  to  a 
married  woman  standing  in  the  name  of  the  Accountant  General  of 
the  Court  of  Chancery,  which,  it  has  been  said,  may  be  pledged  by 
the  husband  alone  (e).  But  this,  as  observed  by  Mr.  Spence,  is 
not  consistent  with  later  authorities  (/). 

The  wife  is  entitled  by  survivorship  against  the  mortgagee, 
although  the  agreement  for  a  loan  was  made  before  marriage  (g). 


(5.)  20  d  21  Vict.  c.  57  {Matins'  Act). 

Malins'  Act.  The  power  of  married  women  and  their  husbands  has  been  ex- 

tended over  their  reversionary,  and  other,  interests  in  personal  estate. 


(ffl)  Bonner  v.  Morton,  3  Russ.  65  ; 
Eornsby  v.  Lee,  2  Mad.  16  ;  Moreau  v. 
Folley,  1  De  G.  &  S.  143 ;  Purdew  v. 
Jackson,  1  Russ.  1  ;  Elwin  v.  Williams, 

13  Sim.  309  ;  Harrison  v.  Andrews,  ib. 
595  ;  Ashiy  v.  ^.  1  Coll.  553  ;  Wilkinson 
v.  Oharlesworth,  10  Beav.  324  ;  16  L.  J. 
Ch.  387  ;  Ullison  v.  Slwin,  13  Sim.  309  ; 
Michelmore  v.  Mudge,  2  Giff.  183. 

(I)  Dan.  Ch.  Pr.  tyHeadl.  93,ed.5.  In 
some  cases  the  Court  had  on  petition 
allowed  the  wife's  consent  to  he  given, 
though  her  interest  in  the  fund  had  been 
originally  reversionary,  but  had  become 
a  present  interest  by  a  surrender  of  a 
prior  life  estate.  Wilson  v.  Oldham,  14 
Sim.  594,  note ;  LacMon  v,  Adanos,  5  L. 
J.  Ch.  ,382,  N.  S.  ;  Sail  v.  JSugonin, 

14  Sim.  596  ;  10  Jur  940 ;  16  L.  J. 
Ch.  14.  But  the  M.  R.  refused  to  de- 
cide the  point  without  a  bill  being  iiled. 
Story  V.  Tonge,  7  Beav.  si  ;  Whittle  v. 
Henning,   17  L.   J.  Ch.   151.     And  it 


would  seem  that  it  could  not  even  be  done 
by  bill ;  Whittle  v.  Henning,  sup. ;  and 
ou  appeal  18  L.  J.  Ch.  51 ;  12  Jur. 
1079  ;  2  Ph.  31.  And  see  Williams  v. 
Mayne,  1  Ir.  L.  R.  Eq.  519,  disapproving 
of  WallY.  W.  15  Sim.  513, 

(c)  Stiffe  V.  Ukentt,  1  My.  &  Or.  37 ; 
et  vide  Whitmarsh  v.  Rohertson,  1  Y.  & 
C.  C.  C.  715. 

(d)  Myland  v.  Smith,  .1  My.  &  Cr.  53. 
As  to  what  amounts  to  a  reduction  into 
possession  of  a  chose ,  in  aciion,  vide 
Outers  V.  Madeley,  6  M.  &  W.  423 ; 
Hart  V.  Stevens,  6  Q.  B.  937 ;  Harwood 
V.  Fisher,  1  Y.  &  C.  Exc.  110  ;  Bum- 
ham  V.  Bennett,  2  Coll.  254 ;  Mees  v. 
Keith,  11  Sim.  388,  though  guoere  that 
case  ;  et  vide  Richards  v.  72.  2  B.  &  Ad. 
447. 

(e)  Sansim  v.  Bewar,  3  Russ.  91. 

(f)  2  Spence,  Eq.  Jur.  480. 
{g)  Pi-ole  V.  Soady,  3  Ch.  220. 
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by  a  statute  commonly  called  "  Malins'  Act."  By  that  statute  (h), 
it  is  enacted  that  after  the  31st  of  December,  1857,  it  shall  be 
lawful  for  every  married  woman  by  deed  to  dispose  of  every  future 
or  reversionary  interest,  whether  vested  or  contingent,  of  such 
married  woman,  or  her  husband  in  her  right,  in  any  personal  estate 
whatsoever,  to  which  she  shall  be  entitled  under  any  instrument 
made  after  the  31st  of  December,  1857  (except  such  a  settlement 
as  thereafter  mentioned),  and  also  to  release  or  extinguish  any 
power  which  may  be  vested  in,  or  limited  or  reserved  to,  her  in 
regard  to  any  such  personal  estate,  as  fully  and  effectually  as  she 
could  do  if  she  were  a  feme  sole,  and  also  to  release  and  extinguish 
her  right  or  equity  to  a  settlement  out  of  any  personal  estate,  to 
which  she,  or  her  husband  in  her  right,  may  be  entitled  in 
possession,  under  any  such  instrument  as  aforesaid;  save  and 
except  that  no  such  disposition,  release,  or  extinguishment  shall  be 
valid,  unless  the  husband  concur  in  the  deed  by  which  the  same 
shall  be  effected,  nor  unless  the  deed  be  acknowledged  by  her  as 
thereinafter  directed.  Provided  always,  that  nothing  in  the  act  con- 
tained shall  extend  to  any  reversionary  interest,  to  which  she  shall 
become  entitled  by  virtue  of  any  deed,  will,  or  instrument,  by 
which  she  shall  be  restrained  from  alienating  or  affecting  the 
same. 

By  sect.  2,  every  deed  under  the  act  must  be  acknowledged  in  Sect.  2. 
manner  required  by  3  &  4  Wm.  4,  c.  74,  for  disposing  of  interests 
in  land  in  England  or  Wales,  or  by  4  &  5  Wm.  4,  c.  92,  as  to 
Ireland. 

By  sect.  3  the  powers  of  disposition,  given  to  a  married  woman  Sect.  3. 
by  the  act,  shall  not  interfere  with  any  power  which,  independently 
of  the  act,  may  be  vested  in,  or  limited,  or  reserved  to  her,  so  as 
to  prevent  her  from  exercising  such  power  in  any  case,  except  so 
far  as  by  any  disposition  made  by  her  under  the  act,  she  may  be 
prevented  from  so  doing  in  consequence  of  such  power  having 
been  suspended  or  extinguished  by  such  disposition. 

And,  by  the  4th  sect.,  it  is  enacted  that  the  powers  of  dis-  Sect.  4. 
position  thereby  given  to  a  married  woman  shall  not  enable  her  to 
dispose  of  any  interest  in  personal  estate  settled  upon  her  by  any  Settlements 
settlement,  or  agreement  for  a  settlement,  made  on  the  occasion  of 
her  marriage. 

The  husband  and  wife  can  thus  together  mortgage,  or  dispose  of, 

(h)  20  &  21  Vict.  c.  57. 
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any  chose  in  action  in  possession  in  personal  estate  falling  within 
the  act  (i) ;  but  although  she  may  waive  her  equity  for  a  settle- 
ment, she  has  no  absolute  power  of  disposition  given  to  her. 

As  the  interest  must  be  created  by  an  instrument,  a  share  of  a 
feme  covert,  as  next  of  kin  under  an  intestacy,  is  not  within  the 
act.         : 

Whatever  personal  property  of  a  married  woman,  which  would 
otherwise  have  fallen  under  MaHns'  Act,  is  made  her  separate 
property  under  33  &  34  Vict.  c.  98  (k),  is  necessarily  excluded  from 
Malins'  Act. 

Where,  under  a  settlement  made  before  the  act,  a  married  woman 
was  entitled  to  such  share  in  a  reversionary  fund  as  she  should 
appoint,  an  appointment  made  after  the  act  did  not  enable  the 
married  woman  to  dispose  of  her  share  (I). 

The  concurrence  of  the  husband  does  not  let  in  any  claims 
against  him :  where  a  reversionary  legacy  was  given  to  a  married 
woman,  whose  husband  was  indebted  to  the  testator,  a  deed,  duly 
acknowledged  under  the  act,  deprived  the  executors  of  any  right  of 
retainer  of  the  debt  (m).  An  agreement  in  contemplation  of  mar- 
riage dealing  with  a  reversionary  interest,  is  within  the  proviso  in 
the  4th  sect.  (n).  A  contingent  interest  under  the  agreement  was 
held  not  to  be  a  resulting  trust,  but  to  be  an  interest  which 
accrued  under  the  settlement  (o). 


(6.)  Separate  use,  real  and  personal  estate. 

It  is  now  settled,  that  where  property  is  limited  to  the  separate 
use  of  a  woman,  whether  married  or  unmarried,  the  separate  use 
takes  effect  so  long,  and  as  often,  as  she  is  in  the  state  of  marriage ; 
and,  therefore,  during  such  time,  she  may  charge  and  incumber  it 
at  her  pleasure  ;  and,  if  a  clause  against  anticipation  is  added,  that 
equally  operates  whenever  she  is  not  sole,  so  as  to  give  her  the 
present  enjoyment  of  an  inalienable  estate,  independent  of  her 
husband,  but,  in  either  case,  she  has  full  power  of  disposition  whilst 
she  is  single  (p).  And  a  legal  devise  in  fee  simple  is  not  incon- 
sistent with  such  a  restriction  to  the  separate  use  of  the  devisee 


(i)  Lewin  on  Tr.  23,  ed.  7. 
Ik)  See  Ml/,  p.  216. 

{I)  Be  Sutler's  Trust,  3  L.  E.  Ir.  Eq. 
138.  {p)  TuUet  V.  Armstrong,  1  Beav.  1  ;  i 

(m)  Re  Batchelor,  16  Eq.  481,  Lord      My.  &  Cr.  377. 


Selborne. 
{n)  Clarke  v.  Green,  2  H.  &  M.  474. 
(0)  lb. 
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without  anticipation  (q).     For  what  will  amount  to  a  restriction 
upon  anticipation,  the  reader  is  referred  to  the  cases  in  note  (r). 

The  wife  can  dispose  of  reversionary  property  settled  to  her  Keversionary 
separate  use  (s).  ■'""^^  ^' 

The  clause  against  anticipation  is  such  a  protection  against  the  clause  v. 
acts  of  the  wife,  that  its  effect  is  not  numfied  even  by  her  fraud  (t).  ^oS^td 

Where  a  limited  power  of  appointment  is  given  to  a  married  by  ter  fraud, 
woman,  and  a  clause  against  anticipation  is  attached  to  the  power, 
and,  in  default  of  appointment,  the  estate  is  limited  to  her  separate 
use  generally,  she  may  dispose  of  the  estate  without  regard  to  the 
power  (m). 

Where  the  clause  against  anticipation  is  obnoxious  to  the  rule  Pei-petuities. 
against  perpetuities,  the  limitation  to  the  separate  use  is  good,  and 
the  clause  against  anticipation  is  void  ;  and  the  married  woman  can 
mortgage  or  otherwise  deal  with  the  property,  as  if  no  such  clause 
existed  (x). 

The  clause  against  anticipation  prevents  any  charge ;  but  arrears,  Arrears 
after  they  have  fallen  due,  may,  notwithstanding  the  clause  against  ^^yged. 
anticipation,  be  assigned  or  charged  by  her  (z),  and  are  liable,  under 
a  sequestration,  for  costs  directed  to  be  paid  by  her  (a). 

Savings,  during  coverture,  from  separate  estate,  and  investments  savings, 
thereof  in  stock  or  furniture,  are  separate  estate  (6),  although  the 
stock  were  purchased  by  the  husband  (c),  but  not  savings  during 
discoverture  (d). 

Since  the  Jud.  Act  (e),  the  decisions  at  common  law,  in  respect 

(})  Baggetl  v.  Meux,   1  Coll.  138 ;  10  &  Cr.  230. 

Jur.  213  ;  1  Ph.  627.  (s)  Barman  v.  Micluirds,  10  Ha.  81  ; 

(r)  Samett  v.  M'Dougall,  8  Beav.  187 ;  Re  BrettU,  2  De  G.  Jo.  &  Sm.  79. 

Moore  v.   M.  1  CoU.  54  ;  8  Jur.   139 ;  (a)  Glaydon  v.  Finch,  15  Eq.  266,  V. 

Medley  v.  Barton,  14  Sim.  222  ;  Barrop  C.  Bacon. 

V.  Howard,  3  Ha.  624.  (b)  Newlands  v.  Faynter,  4  My.  &  Cr. 

(i)  Major  V.  Lanshy,  2  Euss.  &  My.  408  ;  Brooks  v.  B.  25  Beav.  342  ;  4  Jur. 

355.  N.  S.  472  ;  Molony  v.  Kennedy,  10  Sim. 

{t)  Jackson  v.  Bobhome,  2  Mer.  483 ;  254-5  ;  Baddon  v.  Fladgate,  27  L.  J. 

alive  V.  Carew,  1  Jo.  &  H.  199  ;  Arnold  v.  Prob.  21  ;  Barrack  v.  McCullock,  3  K.  & 

Woodhams,   16  Eq.  29,   V.  C.  Malina  ;  J.  110  ;  3  Jur.  N.  S.  180  ;  Darkin  v.  S. 

and  Stanley  v.  S.  W.  N.  1878,  20.  17  Beav.  578  ;  Bumphrey  v.  Richards,  2 

(u)  Barrymore  v.    Ellis,    8  Sim.    1 ;  Jur.  N.   S.  432,  M.  E.  ;  Baselinton  v. 

Brown  v.  Bamford,  1  Ph.  626  ;  Faughan  Gill,  3  T.  E.  620  n. 

V.  Tanderstegen,  2  Drew.  188.  (c)  Lloyd  v.  Solicitors,  dx.  Life  Assur- 

(x)  Fj'y    V.    Capper,    Kay,    163  ;    Re  ance,  29  L.  T.  102. 

Teague's  Sett.  10  Eq.  564,  V.  C.  James  ;  (d)  Spicer  v.  S.  24  Beav.  365  ;  3  Jur. 

Re  Cunningham's  Sett.  11  *.  324,  V.  C.  N.  S.  1161. 

Malins  ;  Re  RidUy,  11  Ch.  D.  645,  M.  (c)  36  &  37  Vict.  c.  66,  s.  25,  subs.  11. 
E.     And  see  Thornton  v.  Bright,  2  My. 
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of  savings,  and  property  purchased  with  them  (/),  will  no  longer 
apply.  The  rule  in  equity  must  be  followed,  as  it  was  before  the 
act  upon  an  interpleader  rule  {g). 

Articles,  substituted  for  furniture  or  stock-in-trade,  settled  to 
separate  use,  follow  the  same  trust  Qi). 

Where  an  estate  in  fee  is  limited  to  a  married  woman  for  her 
separate  use,  she  has  a  complete  right  of.  disposition  thereof,  by 
deed  or  will  (i).  If  a  wife  has  an  estate  for  life  in  freeholds  for  her 
separate  use,  she  can  alienate  that  estate,  without  any  acknow- 
ledgment, under  the  Fines  and  Eecoveries  Act,  3  &  4  Wm.  4, 
c.  74  (/c) ;  and  the  same  law  applies  where  she  has  an  equitable 
estate  in  fee  for  her  separate  use  {I).  See  the  cases  before  the 
Fines  and  Eecoveries  Act  (m).  It  has  been  considered  (n)  that 
the  decisions  apply  to  equitable  estates  only,  and  that  the  legal 
estate  cannot  be  passed  without  a  deed  acknowledged  under  the 
act :  the  remarks,  however,  in  Taylor  v.  Meads  (o),  do  not  seem  to 
be  so  restricted. 

Where  an  estate  tail  is  limited  to  the  separate  use  of  a  married 
woman,  she  may  bar  the  entail,  and  dispose  of  the  estate,  free  from 
any  curtesy  of  her  husband  (p) ;  and,  even  if  there  is  a  clause 
against  anticipation  covering  the  entail,  she  may  still  bar  the 
entail,  although  she  cannot  dispose  of  the  estate,  or  its  in^come  (g). 

So  far  as  the  restraint  on  alienation,  or  anticipation,  is  concerned, 
there  is  no  difference  between  a  gift  of  a  fee  simple  and  a  Ufe 
estate  in  realty,   and    between    capital  and  income   of  personal 


(/)  Came  v.  Brice,  7  M.  &  "W.  183 ; 
Tugmcm  v.  Hopkins,  i  Man.  &  G.  401  ; 
Messenger  v.  Clark,  5  Exc.  388  ;  Bird  v. 
Pegrwm,  17  Jur.  577  ;  13  C.  B.  639. 

(g)  Duncan  v.  CasMn,  10  L.  E.  C.  P. 
554  ;  Engelhaek  v.  Nixon,  ih.  645. 

(7i.)  England  v.  Downs,  2  Beav.  622  ;  6 
Jut.  1075  ;  Lane  v.  Grylls,  6  L.  T.  N.  S. 
533,  JQ.  B. 

(i)  Taylor  v.  Meads,  i  De  G.  Jo.  & 
Sm.  597 ;  11  Jiir.  N.  S.  166 ;  34  L.  J. 
Ch.  803  ;  Atchison  r.  Le  Mann,  23  L.  T. 
302,  L.  J.  ;  Ball  v.  Waterhouse,  11  Jur. 
N.  S.  361  ;  oyevmling  Lechmere  V.  Bro- 
theridge,  32  Beav.  353  ;  9  Jur.  N.  S.  705. 

(ft)  Lechmere  v.  Brotheridge,  sup.  ; 
Parkes  v.  White,  11  Ves.  209  ;  Acton  v. 
White,  1  S.  &  S.  429  ;  Glyn  v.  Baxter, 
1  Y.  &  J.  329. 


{I)  Adams  v.  Gamble,  12  Ir.  Ch.  102  ; 
Taylor  v.  Meads,  sup.  ;  Pride  v.  Bvhb,  7 
Ch.  64,  69  ;  overruling  Lechmere  v.  Bro- 
theridge, sup.  ;  and  Soare  v.  Osborne,  10 
Jur.  N.  S.  695,  V.  C.  Kindersley ;  j9Zafc7i- 
fordv.  Woolley,  2  Dr.  &  Sm.  204,  206, 
9  Jur.  N.  S.  568. 

(m)  Peacock  v.  Monk,  2  Ves.  S.  190 ; 
Minot  V.  Eaton,  4  L.  J.  0.  S.  Ch.  134, 
Sir  'j.  Leach  ;  Harris  v.  Mott,  14  Beav. 
169  ;  15  Jur.  978  ;  Churchill  v.  Dibden, 
9  Sim.  447  ;  Moore  v.  Morris,  4  Drew. 
33 ;  3  Jur.  N.  S.  552 ;  5  Jur.  N.  S.  Pt.  2, 
pp.  21,  103;  9iJ.  pp.  244,  277. 

(re)  Prid.  Conv.  181,  ed.  8. 

(o)  Sup. 

(p)  Cooper  V.  Macdonald,  7  Ch.  D. 
288,  C.  A. 

(?)  lb. 
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estate  (r) ;  but  it  has  been  held,  that  a  clause  restraining  antici- 
pation on  an  absolute  gift  of  a  fund,  not  producing  income,  is  in- 
eifectual  to  prevent  the  married  woman  from  dealing  with  it  (s). 

It  seems  difficult  to  support  this  view,  as  the  cash  may  be 
invested,  and  the  income  enjoyed,  without  rendering  the  clause 
against  anticipation  ineffectual.  Whether  there  is  any  distinction 
between  alienation  and  anticipation,  queer e  (t). 

(7.)  Contracts  by  married  women. 

The  former  doctrine,  as  to  the  liability  of  the  separate  property  Writing  not 
„  .    ,  ,  11,  necessary. 

01  a  married  woman  to  her  engagements,  was,  that  she  must  shew 

an  intention,  either  express  or  by  implication,  to  create  a  charge ; 

and,  for  this  purpose,  a  bond,  or  promissory  note,  or  other  general 

security  in  writing,  was  considered  necessary ;  such  writing  could 

have  no  operation,  except  as  against  her  separate  estate  (m).     So  in 

Murray  v.  Barlee  (v),  it  was  held,  that  a  written  retainer  by  a 

married  woman  of  her  solicitor,  or  a  written  acknowledgment  or 

adoption  of  his  professional  conduct,  or  instructions  in  writing  to 

proceed,  were  sufficient  to  create  an  implied  promise  to  pay  all 

proper  expenses  incurred  on  her  behalf,  and  thereby  to  charge  her 

separate  estate,  although,  in  that  case,  there  was  a  written  promise 

to  pay.      But,  according  to  more  recent  cases,  such  property  is 

liable  to  her  general  engagements,  though  no  written  instrument  is 

executed;    not  by  way  of  execution  of  any  power,  as  was   once 

held  (x),  but  that,  as  having  a  power  to  deal  with  the  property,  she 

has  the   other  powers  incident  to  property  in  general,  viz.,  the 

power  of  contracting  debts  to  be  paid  out  of  it,  and,  inasmuch  as 

her  creditors  had  not  the  means  at  law  of  compelling  payment  of 

those  debts,  a  Court  of  equity  took  upon  itself  to  give  effect  to 

them,  not  as  personal  liabilities,  but,  by  laying  hold  of  the  separate 

property  as  the  only  means  by  which  they  might  be  satisfied  (y). 


(r)  Baggett  v.  Meux,  1    Coll.  138 ;  1  (0  Crougliton's  Tr.,  sup. 

Ph.  627  ;  He  OaskelVs  Trusts,  11  Jur.  N.  (m)  HulTne  v.  Tenard,  1  Bro.  C.  C.  16  ; 

S.  780,  V.  C.  "Wood ;  Be  Ellis'  Trusts,  Stuart  v.  Lord  Rirkwdll,  3  Mad.  387  ; 

17  Eq.  409,  M.  R.  Greatley  v.   Noble,  ib.   79  ;  Bulldin  v. 

{s)    Oroughton's    Trusts,    S    Ch.     D.  Clarke,  17  Ves.  365. 

460,  V.    C.   Bacon ;    relying  on  Sykes'  (v)  3  My.  &  K.  209,  225  ;  Bolden  v. 

Trusts,  2  Jo.   &  H.  415  ;   which,  how-  Nickolay,  3  Jur.  N.  S.  884. 

ever,  seems    at  variance  with  Be  Oas-  {x}  Field  v.  Sowle,  4  Rnss.  112. 

Cell's  Trusts,    sup.  ;    and  Be  Sarel,    4  (y)  See  Owen  v.  Dickenson,  Cr.  &  Ph. 

N.  R.  321 ;  10  Jur.   N.  S.  876,  V.  C.  53,  54  ;  Murray  v.  Barlee,  sup. 
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Present 
doctrine. 


Shares  in  a 
company. 

Kent. 


Eemedy 
against  tlie 


estate. 


Form  of  order. 


Huslband 
necessary 
party. 


The  present  doctrine  of  the  Court  may  be  thus  stated : — 

1.  The  separate  estates  of  married  women  are  bound  by  their 

debts,  obUgations,  and  engagements,  contracted  with  re- 
ference to,  and  upon  the  faith  or  credit  of,  those  estates. 

2.  Whether  they  were  so  contracted,  is  to  be  judged  of  by  all 

the  circumstances  of  the  case. 

3.  When  a  married  woman,  having  separate  estate,  and  living 

apart  from  her  husband,  contracts  debts,  the  Court  will 
impute  to  her  the  intention  of  dealing  vyith  such  separate 
estate  (z). 

Thus,  the  separate  estate  and  savings  therefrom,  and  invest- 
ments from  savings,  are  bound  by  her  contract  in  taking  shares  in 
a  company  (a) ;  and  are  liable  for  the  rent  of  a  house  occupied  by 
her,  when  living  separate  from  her  husband  (&). 

Before  a  creditor  can  enforce  any  remedy  against  the  separate 
estate  of  a  married  woman,  he  must  get  a  decree,  unless  he  can 
make  out  a  contract  specifically  charging  a  particular  fund  (c) ;  and 
the  costs  of  suit  will  fall  on  the  separate  estate  (d) ;  secus,  if 
there  is  a  clause  against  anticipation  (e). 

The  form  of  the  order  is  to  charge  generally  all  the  property 
vested  in  the  married  woman,  or  any  trustee  for  her,  with  the  debt 
and  costs  (/),  with  an  inquiry  of  what  the  separate  property  con- 
sists, and  in  whom  it  is  vested ;  and,  when  the  property  is  ascer- 
tained, a  further  order  is  obtained,  charging  the  specific  property 
with  the  debt  and  interest  at  4  per  cent,  and  costs,  without  preju- 
dice to  any  claim  by  the  trustee  (g),  and  the  trustee  is  not  a 
necessary  party  (A). 

In  all  cases,  where  the  separate  estate  of  a  married  woman  is 
sought  to  be  charged,  the  husband  is  a  necessary  party,  as  hereto- 
fore; but  no  personal  judgment  can  be  obtained  against  either 
the  husband  or  the  wife  (i). 


{z)  Johnson  v.  Oallagher,  3  De  G. 
P.  &  Jo.  494 ;  McHenry  v.  Davies, 
6  Eq.  462,  V.  C.  Gififard ;  10  ib. 
88,  M.  R.  ;  Picard  v.  Him,  5  Ch. 
274. 

(a)  Leeds  BanKng  Co. ,  3  Eq.  781,  V. 
C.  Kindersley;  BiUler  v.  Cumpston,  1 
ib.  16,  V.  0.  Malins. 

(6)  Oaston  v.  Frcmkumi,  16  Jur.  507, 
L.  C. 

(c)  Johnson  v.  Gallagher,  sup.  ;  Mc- 
Eenry  v  Dames,  sap. 


(d)  McHenry  v.  Davies,  sup. ;  Morrell 
V.  Cowan,  6  Ch.  D.  166,  172,  J. 
Fry. 

(c)  Moore  v.  M.  1  Coll.  54. 

(/)  Dailies  v.  Jenkins,  6  Ch.  D.  728, 
V.  C.  Hall ;  Collett  v.  Dieheiison,  11  ib. 
687,  J.  Fry ;  S.  C.  4  Ex.  D.  279. 

{g)  Collett  V.  Dickenson,  sup. 

(h)  ib. 

[i)  lb. ;  Hancocks  v.  Demeric-Lciblache, 
3  C.  P.  D.  197,  J.  Lindley. 
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Very  little  is  sufficient  to  create  an  actual  charge  upon  the  sepa-  Specific 
rate  property  (k).      Thus,  in  a  case  where  a  married  woman  had  "^^s^- 
the  dividends  of  a  fund  standing  in  her  name  for  her  separate  use  till 
her  youngest  child  attained  twenty-one,  and  then  the  capital  was 
given  to  her,  if  alive,  and  she  and  her  husband  joined  in  transfer- 
ring the  fund  to  a  third  person,  and  they  both  signed  the  transfer, 
it  was  held  that  she  had  created  a  valid  charge  on  her  separate  use 
in  the  interest  (Z).     So,  where  a  creditor  holds  the  separate  property     , 
in  trust  to  pay  specified  debts,  and  to  hold  the  surplus  for  the 
feme  covert,  and  the  creditor  then  makes  farther  advances  on  bills 
drawn  by  her  on  him,  and  she  directs  him  to  place  the  same  to 
account,  it   seems  that   such   advances  will  form  a  lien  on   the 
surplus  (m). 

But  the  fact  of  the /erne  being  a  party  to  the  deed  by  which  the 
husband  alone  assigns  property  limited  to  her  separate  use,  but 
without  recital  or  covenant  on  her  part  to  affect  the  estate,  will 
not  bind  her  (w) ;  nor  will  the  mere  circumstance,  that  business 
has  been  done  after  marriage  in  respect  of  the  separate  property, 
be  sufficient  to  charge  the  property,  by  virtue  of  an  implied  con- 
tract, with  the  costs  of  the  attorney  who  had  conducted  the 
business,  though  he  had  been  employed  by  the  lady  herself,  in 
relation  to  the  property,  before  her  marriage  (o). 

If  a  feme  covert  join  her  husband  in  a  mortgage  of  an  estate  by 
a  deed,  which  represents  her  to  have  a  power  of  appointing  the  fee, 
though  she  had,  in  fact,  only  a  separate  estate  for  her  life,  that  will 
not  debar  the  mortgagee  from  enforcing  his  security  against  her 
life  estate  (p). 

The  husband,  paying  off  a  debt  charged  on  the  separate  estate, 
stands  in  place  of  the  mortgagee,  as  against  the  estate  of  the 

wife  iq)' 

A  married  woman  is  not  liable  to  the  bankrupt  law,  even  though  Bankruptcy, 
she  has  separate  estate  and  has  contracted  engagements  after  her 
marriage ;  and  the  Married  Women's  Property  Act,  1870  (r),  has 
made  no  difference  in  this  respect  (s). 

{k)  Crosby  v.  Chv/rch,  3  Beav.  489.  363. 

in  7j.  {q)  Nelson  v.  Sooth,  3  Jur.  N.  S.  951, 

(m)  Smith  v.  S.  9  ib.  80.  V.  C.  Stuart. 

{n)  Tullet  V.  Armstrong,  4  ».  319.  (r)  Inf.  p.  215. 

(o)  Callow  V.  Howie,  1  De  G.  &  S.  531.  (s)  .ffay.  Jones,  12  Ch.  D.  484,  C.  A. ; 

(p)  Wainwright  v.  Hardisty,  2  Beav.  Exp.  Holland,  9  Ch.  307. 
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(8.)  Separate  estate  with  a  power. 

With  respect  to  separate  use  to  which  a  power  is  added,  if  pro- 
perty is  settled  upon  a  married  woman,  for  her  separate,  use,  for  her 
life,  with  power  to  dispose  of  it  by  deed  or  will,  and,  in  default, 
over  to  a  stranger,  the  Court  has  never  gone  further  than  to  affect 
the  limited  interest  during  her  lifetime  (t) :  but,  after  her  death, 
the  corpus  is  subject,  as  separate  property,  to  her  general  engage- 
ments, whether  the  power  be  exercised  or  not  (m)  ;  a  fortiori,  ■where, 
in  default  of  appointment,  the  limitation  is  to  her  executors  and 
administrators  (x) ;  in  which  case,  the  property  would  be,  to  all 
intents  and  purposes,  separate  property  in  her  lifetime  (?/). 

By  will  only.  Where  the  power  is  by  will  only,  and  there  is  a  limitation  in 
default  of  appointment,  and  the  power  is  not  exercised,  the  general 
engagements  of  the  married  woman  cannot  prevail  against  the 
parties  entitled  in  default  of  appointment  {z).  Where  the  power 
is  by  will  only,  and  has  been  exercised,  but  not  for  creditors, 
the  better  opinion  would  seem  to  be,  that  the  appointed  pro- 
perty becomes  assets  for  the  payment  of  the  married  woman's 
engagements,  to  the  same  extent  as  the  assets  of  any  other 
person  not   under  the  disability  of  coverture,  would,  under  the 

Liability  to  circumstances,  be  bound  (a).  It  has,  however,  been  contended, 
that  the  exercise  by  a  married  woman  of  a  power  of  appointment 
by  will  does  not  make  the  property  applicable  to  the  payment  of 
her  engagements,  as  charges  on  her  separate  estate  (6) ;  but  the 
decision  in  Vaughan  v.  Vanderstegen  (6)  that  the  fraud  of  the 
married  woman  created  such  an  equitable  demand,  as  to  be  enforce- 
able against  the  appointed  property  in  preference  to  voluntaiy 
appointees,  would  seem  to  create  such  a  technical  distinction  from 
other  debts,  and  the  general  engagements  of  the  married  woman, 
as  ought  to  be  disregarded  (d).  The  law  is  settled  now  against  the 
view  of  V.  C,  Kindersley  by  (e). 

(«)  Smlme  v.  Tennmt,  1  Bro.  C.  C.  15 ;  (a)  Hughes  v.   Wdls,  9  Ha.  749  ;  16 

Field  Y.  Sowle,  4  Euss.  112.  Jur.   927  ;  Jenney  v.  Andrews,  6  Mad. 

(«)  HeaUey  v.  Thomas,  15  Ves.  596  ;  164 ;  Williams  v.  Lomas,  16  Beav.  1. 

Mayd  v.  Field,  3  Ch.  D.  687,  M.  R.  (h)   Vaioghan  v.  Vanderstegen,  2  Drew. 

(a)  London  Oha/rtered  Bamk  of  Aus-  165,   184,   191  ;   Hobday  v.  Fet^s,   28 

tralia  v.  LemprUre,  4  J.  0.  572  ;  dissent-  Beav.   603  ;  6  Jur.  N.  S.  794,   M.  E. ; 

ing  from  Shattock  v.  S.  2  Eq.  182,  M.'R.  Shattoch  v.  S.  sup. 

(y)  London  Oha/rtered  Samk  of  Am-  (d)  London  Chaptered   BanJc  of  Aus- 

tralia  Y.  Lempriire,  sup.  tralia  v.  Lempriire,  sup.;  Fai'well  Pow. 

(s)  .Nail  V.  Funter,  5  Sim,  655,  562 ;  210. 

London  Chartered  Bank  of  Australia  v.  (c)  Godfrey  v.  Harben,  18  Ch.  D.'216 

"re,  sup.  V.  C.  Hall. 
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(9.)  Liability  for  debts  of  wife  before  marriage. 

Until  the  acts  next  mentioned  came  into  operation,  a  husband 
was  liable  for  the  debts  of  his  wife  incurred  before  marriage ;  and 
the  separate  estate  of  a  married  woman  was  only  liable  to  her  debts 
before  marriage,  upon  the  bankruptcy  of  her  husband  (/) ;  and  it  Liability  of 
was  liable,  although  the  property  was  settled  to  her  separate  use  estate, 
without  power  of  anticipation  (g) ;  but  now  a  husband,  married 
since  the  9th  of  August,  1870  (h),  is  not  liable  for  such  debts, 
beyond  the  assets  by  the  act,  hereinafter  specified  and  received 
by  him ;  and  the  separate  property  of  the  wife  is  also  liable  for 
them(/i)  and  semble,  notwithstanding. a  clause  against  anticipation. 

By  the  Married  Women's  Property  Act,  1870,  amendment  Act,  Amendment 
1874  (i),  the  husband  and  wife  must  now  be  sued  jointly  for  debts  ■'^<^>  1874. 
of  the  wife,  contracted  before  the  marriage  (s.  1) ;  but  the  husband  husband, 
is  only  liable  to  the  extent  of  the  following  assets  (s.  5) : — 

1.  The  value  of  the  personal  estate  in  possession  of  the  wife 

which  shall  have  vested  in  the  husband. 

2.  The  value  of  the  choses  in  action  of  the  wife,  which  the 

husband  shall  have  reduced  into  possession,  or  which, 
with  reasonable  diligence,  he  might  have  reduced  into 
possession. 

3.  The  value  of  the  chattels  real  of  the  wife,  which  shall  have 

vested  in  the  husband  and  wife. 

4.  The  value  of  the  rents  and  profits  of  the  real  estate  of  the 

wife,  which  the  husband  shall  have  received,  or,  with 
reasonable  diligence,  might  have  received. 

5.  The  value  of  the  husband's  estate  or  interest  in  any  pro- 

perty, real  or  personal,  which  the  wife,  in  contemplation 
of  her  marriage  with  him,  shall  have  transferred  to  him, 
or  to  any  other  person. 

6.  The  value  of  any  property,  real  or  personal,  which  the  wife, 

in  contemplation  of  her  marriage  with  the  husband,  shall, 
with  his  consent,  have  transferred  to  any  person,  with 
the  view  of  defeating  or  delaying  her  existing  creditors. 

(/)  Siscoe  V.  Kemudy,  1  Bio.  C.  C.  Lmxdcm  &  Proviiwial  Bank  v.  Bogle,  7 

17  n  ;  Sparkes  v.  Bdl,  8  B.  &  Cr.  1  ;  Ch.  D.  773,  V.  C.  Bacon. 
Lochmod  v.  Salter,  5  B.  &  Ad.   303  ;         (h)  33  &  34  Vict.  c.  93,  s.  12  ;  37  &38 

Chubb  V.  Stretch,  9  Eq.  555,  V.  C.  Malins.  Vict.  c.  50. 

(g)  Sanger  v.  S.  11  Eq.  470,  M.  R.  ;  (i)  37  &  38  Vict.  e.  50. 

Digitized  by  Microsoft® 


216 


MORTGAGES  &  DISPOSITIONS  OF  MAEEIED  WOMEN.       Chap.  21. 


Conflict  of 
laws. 


Cases  under 
the  Act. 


An  Englishman  having  married,  in  England,  a  lady  who  had 
contracted  debts  before  her  marriage,  in  Jersey,  where  the  hus- 
band is  liable  for  debts  of  the  wife  contracted  before  marriage, 
was  held  not  liable  beyond  assets  derived  from  his  wife  (k). 

(10.)  Separate  property  under  Married  Women's  Property  Act. 

Under  the  Married  Women's  Property  Act,  1870  (I),  the  power 
of  a  married  woman  to  mortgage,  or  otherwise  dispose  of,  property 
is  extended.  By  it,  the  following  property,  acquired  by  married 
women  after  the  act,  is  declared  to  be  her  separate  property, 
viz. : — 

1.  Earnings  in  her  separate  trade  or  employment. 

2.  Deposits  in  savings  banks  in  her  name. 

3.  Stocks  and  funds,  not  being  less  than  20i.,  except  invest- 

ments made  with  the  money  of  her  husband,  vnthout  his 
consent  (ss.  3  &  9). 

4.  Shares   or   stock  in  joint   stock  companies  or   societies, 

subject  to  a  similar  exception  (m). 

5.  Policies  of  insurance  effected  by  her  on  her  life,  or  that  of 

her  husband,  expressed  to  be  for  her  separate  use,  or 

effected  by  her  husband  for  her  separate  use  (n). 
But  creditors'  rights  are  preserved,  in  case  of  fraud  (ss. 

6  &  10). 
And  (where  the  married  woman  has  been  married  after  the 

passing  of  the  act). 

6.  Personal  property,  to  which  she  has  become  entitled  as 

next  of  kin   of  an    intestate,    not    restricted    to    any 
amount  (o). 

7.  Any  sum  of  money,  not  exceeding  200L,  to  which  she  has 

become  entitled  under  any  deed  or  will. 

8.  Eents  and    profits  of  real  estate  descending  on  her  as 

heiress. 

But  subject,  in  all  these  cases,  to  any  settlement  affecting 

the  same. 

It  follows  that  a  married  woman  can  alone  dispose  of  any  chose 

in  action,  or  reversionary  interest,  devolving  upon  her,  as  next  of  kin. 

A  business  carried  on  by  a  married  woman  after  her  marriage,  in 


(fc)  JDe  Greuchy  v.  Wills,  i  C.  P. 
362. 
(Z)  33  &  34  Vict.  c.  93. 
(m)  Sects.  ik5. 


D.  (w)  Sect.  10  ;  SoUv.  EvercM,  2  Ch.  D. 

266.  See  Mellor's  Policy  Tr.  W.  N.  1878, 
183. 
(o)  Sect.  7. 
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the   same   way   as  before,   was  held  to  be  her  separate  property 

under  the  act  (p). 

The  separate  estate  of  a  married  woman  in  earnings  under  the  Death  of 

wife, 
act,    becomes,   upon    her   death,  equitable   assets,   and    divisible 

amongst  her  creditors,  pari  passu ;  so  that  her  executor  has  no 

right  to  retain  in  full  his  own  debt  thereout  {q). 

Stocks  and  funds  must  have  been  transferred  into  her  name,  in  Stocks, 
manner  directed  by  s.  3  (r),    though  her  husband  has  deserted 
her  (s). 

A  policy  of  insurance,  effected  in  the  name  of  a  married  woman  PoUoy  of 
to  her  separate  use,  by  her  husband,  although  in  embarrassed  cir- 
cumstances, belongs  to  her  (i). 

In  an  action  to  charge  the  wages  and  earnings  of  the  vrife,  under  Husband  must 
the  late  acts,  the  husband  must  be  made  a  party  defendant  (m). 


insurance. 


be  party. 


(11.)  Judicial  separation,  dc. 
In  case  of  judicial  separation  or  desertion,  all  property  acquired 
by,  or  which  may  come  to  or  devolve  upon  the  wife  belongs  to  her, 
as  a/eme  sole  {x),  although  there  is  a  clause  against  anticipation  {y) ; 
and  although  the  property,  which  had  been  vested  before,  had  not 
been  reduced  into  possession  until  after,  the  desertion  {z). 

In  case  of  desertion,  and  an  order  for  protection  of  the  earnings  21  &  22  V. 
and  property  of  the  wife,  her  property,  in  remainder  or  reversion,  "'  ^'^^' 
at  the  date  of  the  desertion,  or  decree  for  judicial  separation,  is 
included  therein  (a).  Under  these  acts,  the  wife  is  entitled  to  re- 
versionary personalty,  which  she  and  her  husband  had  mortgaged, 
as  soon  as  it  falls  into  possession  (6).  There  have  been  many 
cases  under  these  acts  (c). 

(p)  Ashworih  v.   Outram,  5   Ch.   D.  228,  M.  E.  ;  Bathe  v.  Bank  of  Englamd, 

923,  C.  A.  ;  Lovell  v.  Newton,  4  C.   P.  4  K.  &  J.  564  ;  Wliittingham's  Trusts,  10 

D.  7.  Jur.  N.  S.  818,  V.  C.  Wood. 

(q)  Be  Poole's  Estate,  6  Ch.  Div.  739,  {y)  Cooke  v.  BulUr,  26  Beav.  99. 

V.  C.  Hall.  (z)  Coward's  Purchase,  20  Eq.  179,  M. 

(r)  ff award  v.  Bank  of  England,  19  E. ;  Nicholson  v.  Drwry  Buildings  Estate 

Eq.  295,  M.  R.  Co.,  7  Ch.  D.  48. 

(s)  lb.  {a)  21  &  22  Vict.  c.  108,  s.  8. 

(<)  Salt  V.  Everall.  (6)  Be  Insole,  35  Beav.  92  ;  1  Eq.  470  ; 

(«)  Bantocks  v.  Demeric-I^lache,  3  17  Jur.  N.  S.  1011.     See  WhittinghanCs 

C.  P.  D.  197.     See  also  37  &  38  Vict.  c.  Tr.    10    ib.     818,  V.     C.    Wood ;    Be 

50  s.  1.  Coward    <fc   Adams'  Purchase,   20  Eq. 

(x)  20  &  21  Vict.  c.  85,  s,  25  ;  ife  Ford,  178,  M.  R. 

32  Beav.  621  ;  9  Jur.  N.  S.  740  ;  Insole's  (c)  Nicholson  v.  Drury  <fcc.  Co.,  7  Ch. 

Trust,  1  Eq.  470  ;  35  Beav.  92  ;  11  Jur.  D.  48,  J.  Fry  ;  Johnson  v.  Lander,  7  Eq. 

N.  S.  1011  ;  Johnson  v.  Lander,  7  Eq.  228,  M.  R. 
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Mortgage  by  We  shall  hereafter  see  the  effect  of  a  mortgage  by  the  wife,  or  by 

^s^  and  and     ^j^^  ^^^  ^^g^  husband,  of  her  property,  in  order  to  raise  money  for 
the  husband. 

As  to  money  lent  by  the  wife  out  of  her  separate  estate  (which  is 
the  only  money  she  can  call  her  own),  on  mortgage  to  a  third 
person,  the  mortgage  security  will,  of  course,  follow  the  nature  of 
the  money  in  lieu  of  which  it  stands,  and  the  wife  will  have 
similar  rights  over  it. 
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CHAPTER  XXII. 

MOETGAGE   OF  LANDS   OF   INFANTS   AND   LUNATICS. 

1.  Infants. 

With  respect  to  infants,  they  are,  of  course,  incapable  of  exe-  No  power 
outing  a  mortgage  of  their  own  property,  or  of  lending  money  on  naturTof 
mortgage ;  nor  has  the  guardian  or  trustee,  nor  even  the  Court,  *^***®" 
any  power  to  change  the  nature  of  the  infant's  estate ;  though  a 
reference  may  be  obtained,  if  the  infant  has  any  money  outstand- 
ing, to  inquire  if  it  will  be  for  his  benefit  that  such  money  should 
be  laid  out  in  the  purchase  of  any  existing  charge  on  his  real 
estate  (a) ;  and  even,  in  such  case,  the  charge  is  kept  alive  for  the 
benefit  of  his  personal  estate,  in  case  he  should  die  under  twenty- 
one  (6).     Nor  will  the  Court,  under  the  powers  of  4  &  5  Wm.  4,  4  &  5  Wm. 
c.  29,  direct  an  investment  of  money,  in  which  an  infant  is  inte- 
rested, in  fresh  real  securities,  without  a  reference  to  the  master  to 
ascertain  that  the  transaction  is  for  the  benefit  of  the  infant  {c). 

We  have  elsewhere  noticed  that,  under  1  Wm.  4,  c.  47,  s.  11,  and 
2  &  3  Vict.  c.  60,  the  Court ,  will  direct  a  mortgage  of  the  infant's 
real  estate  for  payment  of  the  ancestor's  debts  (d). 

As  to  mortgages  or  charges  for  maintenance  of  infants,  see  (e). 

(2.)  Mortgage  of  lunatic's  estates. 

With  respect  to  lunatics,  the  L.  C.  may  order  that  the  real 
estate  of  a  lunatic  be  sold,  or  charged  and  incumbered  by  way  of 
mortgage,  for  raising  money  for  the  payment  of  his  debts  or  en- 
gagements, the  discharge  of  incumbrances  on  his  estate,  and  the 
costs  of  the  commission  of  lunacy,  and  the  costs  of  such  disposition; 
the  monies  so  raised  to  be  applied  accordingly  in  such  manner  as 

(a)  Macpherson  on  Infants,  270,  278.  aflBimed  p.   942  ;  Norris  v.  Wright,   14 

(6)  lb.  287.  Beav.  291. 

(c)  Exp.  French,  7  Sim.   510 ;  Stuart  (d)  Sup.  p.  188. 

V.  S.  3  Beav.  430  ;  Exp.  PawUtt,  1  Ph.  (e)  Inf.  p.  269. 
570 ;     Kirkpatrick's   Tr.  15    Jur.  941  ; 
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the  L.  C.  shall  direct ;  and  the  L.  C.  may  direct  the  committee 
to  execute  all  necessary  conveyances,  &c.,  in  the  place  of  the 
lunatic  (/).  The  surplus  of  the  monies  so  raised  is  to  be  of  the 
same  nature  and  character  as  the  estate  from  which  it  has  been 
raised,  and  the  L.  C.  may  give  orders  for  the  due  application  of 
such  monies  (g). 

The  above  provision  does  not  apply  where  the  lunatic  has  died 
before  the  order  for  the  mortgage  is  made  (h). 

The  term,  "Lord  Chancellor,"  includes  the  Lords  Justices  of 
Appeal,  and  other  judges  intrusted  with  the  care  and  commitment 
of  the  persons  and  estates  of  lunatics  (i). 

On  a  mortgage  of  two  estates  of  the  lunatic  under  this  act,  a 
proviso  was  inserted,  declaring,  that  one  should  be  considered  the 
primary  security,  but  qucBre  the  power  of  the  Court  to  make  such 
declaration  (k). 

Where  a  mortgage  on  the  real  estate  of  a  lunatic  has  been  paid 
out  of  the  personalty,  the  administratrix  is  entitled  to  be  recouped 
out  of  the  real  estate  (l). 

The  lunacy  acts  contain  no  machinery,  by  means  of  which  a 
conveyance  of  the  legal  estate  of  a  married  woman  of  unsound  mind 
in  freehold  property  can  be  obtained  (m). 
Dischaige  of  Where  a  decree  in  a  partition  suit,  of  the  estate  of  a  lunatic 

tenant  in  tail,  directed  the  costs  to  be  raised  out  of  the  estate,  but, 
instead  thereof,  the  land  was  conveyed  to  the  lunatic  tenant  in  tail, 
the  L.  J.  held  that  they  had  no  power  to  authorise  the  committee 
to  raise  the  costs  by  mortgage  {n) ;  but  an  indorsement  was  made 
on  the  partition  deed  of  a  declaration  that  the  costs  were  to  be  a 
prior  charge  (o). 

Where  the  estate  of  a  lunatic  tenant  in  tail  was  charged  with 
portions,  which  were  decreed  to  be  raised  by  sale  or  mortgage,  a 
disentailing  deed  was  directed,  but  not  further  than  was  requisite 
for  the  security,  and  the  mortgage  was  to  be  only  for  a  term  of 
years,  and  without  a  power  of  sale  (p). 

(/)  16  &  17  Vict.  c.  70,  s.  116—139,  (i)  Freeman  v.  Ellis,  1  H.  &  M.  758. 

amended  25  &  26  Vict.  c.  86,  s.  13  ;  see  {I)  Re  Leemmg,  3  De  G.  F.  &  Jo.  43 ; 

Lunacy  Eegulation  (Ireland)  Act,  1871,  7  Jur.  N.  S.  115  ;  and  see  imf.  p.  651. 

s.  63.  (m)  JJe  Stailes,  4  De  G.  J.  &  Sm.  257 ; 

ig)  16  &  17  Vict.  0.  70,  s.  119.  10  Jur.  N.  S.  245. 

(h)  Williams  v.  Wentwarth,  5  Beav.  (ji)  Be  Bloomar,  2  De  G.  F.  &  J.  154. 

325 ;  see  Duncombe  v.  Nelson,  9  ib.  211,  (o)  lb.,  and  see  Singleton  v.  Sqpkins, 

10  Jur.  399  ;  Be  Meares,  10  Ch.  D.  562,  1  Jur.  N.  S.  1199,  V.  C.  Stuail    " 

C.  A.  ;  Carter  v.  Bewrd,  lOSim.  7.  (p)  Be  Pares,  2  Ch.  D.  61,  C.  A, 

(i)  Jud.  Act,  1875,  s.  7. 
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The  application  for  raising  money  by  mortgage,  is  made  on  Mode  of 
petition  to  the  Chancellor,  after  previous  notice  to  the  heir  and  app'i*'**'™- 
next  of  kin,  and,  if  the  application  be  granted,  a  reference  will  be 
directed  to  the  Master  in  Lunacy,  and,  on  the  master's  report  being 
confirmed,  an  order  will  be  made  that  the  committee  of  the  estate 
may  be  at  liberty,  in  the  name  and  place  of  the  lunatic,  to  execute 
the  mortgage,  and  directions  will  be  given  as  to  the  application  of 
the  mortgage-money ;  and  the  costs  will  be  ordered  to  be  taxed  and 
paid  out  of  the  lunatic's  estate  {q).  But  the  committee  of  a 
lunatic  cannot  incumber  the  estate  without  the  special  order  of 
the  L.  C.  (r).  So  the  committee  of  a  lunatic  wiU  not,  in  general, 
be  allowed  to  invest  the  property  of  a  lunatic  on  real  secmity, 
except  in  very  peculiar  cases  ;  as  where  the  lunatic  has  an  interest 
in  the  estate,  or  the  investment  is  in  some  other  manner  connected 
with  his  immediate  interests  (s).  Money  belonging  to  the  lunatic 
has  been  ordered  to  be  lent  on  mortgage,  for  the  accommodation  of 
his  family,  on  the  condition  of  its  being  the  first  incumbrance  on 
the  estate  (0-  Money  of  the  lunatic  laid  out  in  building  or  re-  Building, 
building  on  the  lunatic's  real  estate  will  be  taken  as  a  charge  for 
the  benefit  of  the  personal  estate  (w) ;  but  ordinary  repairs  may  be 
made  at  the  expense  of  the  personal  estate  (x). 

Eepairs  and  improvements  on  the  estate  of  a  lunatic  tenant  in  Repairs, 
tail  will  not  be  made  out  of  his  personal  estate ;  but  the  amount 
required  will  be  raised  by  mortgage  or  sale  of  the  settled  estate  (z). 

The  Master  in  Lunacy  is  at  liberty,  without  special  order,  to 
receive  any  proposal,  or  conduct  any  inquiry,  respecting  the  person 
or  property  of  any  lunatic,  and  may  report  thereon  as  he  shall 
see  fit  (a). 

If  the  personal  estate  of  an  infant  be  applied  in  payment  of  his 
mortgage  debt,  the  debt  will  be  kept  alive  as  personal  estate  (&). 

The  act  applies  to  the  case  of  a  mortgagor  who  is  tenant  in  tail 
with  the  immediate  reversion  in  fee  (c). 

(?)  Shelf.  Lun.  467,  2  ed.  (a)  No.  240,  14  Gen.  Ord.  1853.  Shelf, 

(r)  n.  Lun.  277. 

(«)  Shelf.  Lun.  273,  ed.  2.  (6)  Per  Lord  Hardwicke,  Zej/s  v.  Price, 

(0  lb.  9    Mod.    221  ;  Per    Lord    Eldon,    exp. 
{u)    Re    Harris,    Shelf.     Lun.  il276,       Phillips,  19  Ves.  122  ;  see  Chamhers  on 

ed.  2  ;   Weld  v.  Tew,  Beat.  266.  Infancy,  565,  &c.,  and  see  inf.  p.  651. 

(a:)  lb.  (c)  Be  Bravd,  1  My.  &  K.  150. 
(2)  Be  Oist,  5  Ch.  D.  881,  C.  A. 
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CHAPTER  XXIII. 

MOETGAGE   OF   FEEEHOLDS. 
Sect. 

1.  Farms  of  mortgage ^^^ 

2.  Covenants  for  title 225 

3.  Covenant  not  to  call  in,  dx 225 

4.  Insurance  against  fire "26 

5.  Assignment  of  outstandirig  term       .         .         •         •  227 

6.  Collateral  securities 228 

7.  Delivery  of  title  deeds      .         .        .        .         •         ■  228 

(1.)  Forms  of  mortgage. 

In  its  commencement,  the  form  of  the  mortgage  security  was 
simple.  The  old  morttmm  vadium  has  been  already  described  (a). 
The  mortgage,  which  supplanted  it,  has  been  shewn  (6)  to  have 
been  a  feoffment,  with  a  condition  contained  in  the  same  deed,  or 
sometimes  in  a  separate  deed  of  defeasance  (executed  at  the  same 
time),  to  be  void  on  payment  of  a  given  sum,  at  a  given  time.  On 
performance  of  the  condition,  the  mortgagor,  as  before  shewn  (c), 
was  restored  to  his  old  estate,  paramount  to  all  the  charges  and 
incumbrances  of  the  feoffee. 
Conveyance  The  mortgage,  by  way  of  absolute  conveyance,  with  the  clause  of 

with  separate  j-eijemption  in  a  separate  deed  of  defeasance,  being  liable  to  be 
made  the  means  of  fraud,  was  much  discountenanced  by  the 
Courts  (d) ;  the  defeasance  may  be  lost,  and  then  an  absolute  con- 
veyance is  set  up.  The  great  objection  to  this  form  of  mortgage 
was,  that  the  estate  might  be  conveyed  to  a  bond  fide  purchaser 
without  notice ;  in  which  case  the  right  to  redeem  would  be  whoUy 
defeated,  and  the  mortgagor  be  left  to  his  remedy  against  the 
mortgagee  for  the  fraud. ,  In  consequence  of  the  discouragement  it 
received,  this  mode  of  mortgage  has  become  almost  obsolete. 

(a)  Sup.  p.  7.  W  Ootterell  v.  Purchase,  Cas.  t.  Talb. 

(6)  Sup.  p.  8.  61  :  Bakffr  v.  Wind,  1  Ves.  S.  160. 

(c)  Sup.  p.  9. 
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In   some  instances  the  mortgage  was  effected    by   a   demise  Demise  and 
and  redemise,  that  is,  the  mortgagor  demised  the  lands  to  the  '^'''*«™'^^- 
mortgagee  for  a  long  term  of  years  at  a  pepper-corn  rent,  and  then 
the  mortgagee  redemised  them  at  a  pecuniary  rent,  which  covered 
the  interest  of  the  money  lent,  and  there  was  a  condition  in  the 
original  demise  that,  on  payment  of  the  mortgage  debt  and  interest 
by  a  given  day,  the  original  term  should  be  at  an  end ;  upon  which 
the  derivative  term  would  also  cease.    This  mode  of  mortgage  is  also 
nearly  obsolete  ;  but,  if  an  estate  be  in  hand,  and  there  is  a  wish  to 
obtain  a  power  of  distress  for  payment  of  the  interest  of  the  mort- 
gage debt,  an  underlease  might  be  still  advantageously  resorted 
to.     It  would,  however,    it  is  apprehended,  require  the  duty  to 
be  paid  as  on  a  bond  fide  lease ;  and,  instead  of  an  underlease,  a 
practice  in  some  cases  prevails  of  conveying  the  lands  to  a  trustee  ConTeyanoe  to 
in  fee,  with  a  proviso  authorising  him  to  distrain  on  the  lands  in  power  of 
the  mortgagor's  possession,  in  case  the  interest  shall  be  in  arrear  °'**™^^- 
for  a  given  time,  with  a  further  declaration  appointing  the  trustee 
receiver  during  the  time  the  lands   shall  be  in  lease.      Or  the 
mortgagor  may  give  a  power  of  attorney  to  confess  judgment  in 
ejectment  in  case  the  interest  shall  be  in  arrear,  with  a  covenant 
to  appoint  such  person  a  receiver  as  the  mortgagee  shall  name,  in 
case  the  lands  shall  be  let. 

Mortgages  of  freeholds,  in  modern  practice,  are  either  in  fee  or  Form  of 
for  such  other  interest  as  the  mortgagor  has  in  the  lands,  or  by  demise  g^e.™  " 
for  a  long  term  of  years,  attended  with  a  condition  in  the  same 
deed,  that,  if  the  principal  and  interest  be  paid  within  a  given 
time,  the  lands  shall  be  reconveyed ;  or  the  deeds  of  mortgage  shall 
be  void,    or  the  term  shall  cease  and  determine.      It  has  been 
already  said,  that,  if  the  former  be  the  wording  of  the  proviso,  and 
the  money  be  actually  paid  within  the  Hmited  time,  a  reconveyance 
will  nevertheless  be  necessary ;  but,  if  the  latter  be  the  form,  then, 
on  payment  of  the  money  within  the  period  mentioned  in  the  con- 
dition, the  estate  of  the  mortgagee  will  ipso  facto  determine.     If  Mortgage 
the  mortgage  be  by  term  of  years,  a  covenant  is  usually  inserted  on    ^ 
the  part  of  the  mortgagor,  that,  after  default  made,  he  or  his  heirs 
will,  at  his  own  cost,  do  all  lawful  acts  for  confirming  the  term,  or, 
if  required,  for  conveying  the  reversion  in  fee  to  such  persons  as 
the   mortgagee,   his    executors,   administrators,   or   assigns   shall 
direct ;  for,  otherwise,  the  mortgagee  would,  on  foreclosure,  obtain 
a  chattel  interest  only,  and  not  the  fee.     The  benefit  resulting 
from  the  mortgage  being,  in  the  first  instance,  for  a  term  of  years, 
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Comparison 
between  mort- 
gage for  term 
in  fee. 


Contributory 
mortgagees. 


and  not  in  fee,  is,  that  the  security  and  debt  devolve  together ;  but, 
if  the  mortgage  be  in  fee,  the  land  descended  to  the  heir  as  a 
trustee  for  the  executor,  and  the  debt  vested  in  the  executor,  which, 
in  case  of  the  infancy  or  absence  of  the  heir,  created  inconvenience ; 
and,  in  a  case  in  Ireland  (e),  Lord  Eedesdale  said,  he  remembered 
a  case  in  which  the  Court  restrained  the  executor  of  the  mortgagee 
from  proceeding  at  law  to  compel  payment  of  the  debt  on  the  bond, 
because  the  concwrence  of  the  heir  of  the  mortgagee  in  a  re- 
conveyance could  not  be  obtained,  and  the  money  was  ordered  into 
Court  until  the  executor  could  find  the  heir.  This  incon- 
venience is  now  remedied  by  a  late  act  (/),  which  enables  the 
executor  of  the  mortgagee,  on  being  paid,  to  reconvey  the  legal 
fee.  Another  disadvantage  of  a  mortgage  for  a  term  is,  that 
the  mortgagee,  unless  by  special  stipulation,  is  not  entitled 
to  the  custody  of  the  title  deeds  (g).  In  modern  practice,  mort- 
gages for  a  term  are  almost  universally  abandoned  (h). 

In  a  case,  where  a  tenant  for  life  of  the  entire  estate,  and  the 
remainderman,  who  was  considered  to  be  entitled  to  a  moiety, 
joined  in  mortgaging  "  the  undivided  moiety  of  the  remainderman," 
and  the  share  of  the  remainderman  was  only  a  fifth,  it  was  held 
that  only  one-fifth  of  the  interest  of  the  tenant  for  life  passed, 
though  the  mortgage  was  intended  to  secure  in  part  a  debt  due 
from  both  the  mortgagors  (t). 

A  mode  of  mortgage  has  been  suggested,  in  cases  where  two 
persons  are  advancing  money  at  the  same  time  on  one  estate,  and 
it  is  not  wished  to  give  preference  to  either,  and  each  is  desirous 
of  having  a  lien  on  the  whole  estate,  and  yet  of  avoiding  the  inter- 
vention of  a  mutual  trustee,  viz.,  by  limiting  one  moiety  of  the  estate 
to  one  mortgagee  for  a  long  term  of  years,  with  remainder  to  the 
other  mortgagee  in  fee,  and  the  other  moiety  vice  versd.  Thus, 
each  mortgagee  is  first  mortgagee  for  a  long  term  of  years  of  one 
moiety  and  second  mortgagee  in  fee  of  the  other  moiety.  Several 
conditions  for  redemption  are  inserted,  with  several  covenants  foJ: 
title  with  each  mortgagee.  If  money  is  to  be  lent  on  mortgage  in 
distinct  sums  by  different  mortgagees,  or  sets  of  mortgagees,  who 
are  to  be  paid  pari  passu,  the  object  may  be  effected  by  conveying 
the  land  to  all  the  mortgagees,  with  a  proviso  for  redemption  on 


(«)  Schoole  and  Wife  v.  Sail,  1  Sch.  & 
Lef.  176. 
(/)  37  &  38  Vict.  c.  78,  s.  4. 


(g)  2  Dav.  Conv.  1008,  ed.  3. 

{h)  lb. 

(i)  Gricvcson  v.  Kirsopp,  5  Beav.  283. 
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payment  of  the  mortgage  debts  and  interest  to  the  several  lenders,  Contributory 
the  mortgagor  covenanting  separately  with  the  different  mortgagees  """^^s^^^- 
for  payment  of  their  respective  debts  and  interest ;  but  it  is  usual 
to  make  the  mortgage  to  trustees  for  the  entire  sum,  the  interest 
of  the  several  lenders  being  ascertained  either  by  a  separate  deed  or 
on  the  face  of  the  mortgage  (k). 
As  to  parties  to  a  foreclosure  by  contributory  mortgagees,  see  (I). 

(2.)  Covenants  for  title. 

The  mortgage  deed  contains  covenants  for  title,  which,  in  their 
general  character,  are  the  same  as  those  in  purchase  deeds,  differing 
only  in  their  comprehensiveness  (m). 

As  to  the  operation  of  covenants  for  title,  absolute  or  qualified, 
see  (n). 

These  covenants  are  entered  into  with  the  mortgagee,  his  heirs 
and  assigns,  and  run  with  the  land.  They  are  obviously  of  very 
little  use  during  the  continuance  of  the  mortgage ;  as  the  mort- 
gagee, by  bringing  an  action  on  them,  could  only  recover  his 
mortgage  money,  and  that  he  could  more  easily  obtain  by  suing  on 
the  covenant  for  the  payment  of  the  money.  But  the  covenants 
for  title  become  valuable  after  a  foreclosure  or  sale,  as  they  then 
stand  in  lieu  of  the  common  covenants  for  title  contained  in  pur- 
chase deeds,  and  are,  indeed,  more  valuable  on  account  of  their 
being  absolute,  instead  of  qualified  (o). 

The  covenant  for  quiet  enjoyment  is  made  to  commence,  in  point  Covenant 
of  operation,  after  default  in  payment  of  the  mortgage  money  on  enjoyment, 
the  day  appointed  in  the  proviso  for  redemption  ;  but  this  form  of 
covenant  does  not  (in  the  absence  of  a  proviso  for  quiet  enjoyment 
until   default    amounting  to  a  demise)  postpone  the  mortgagee's 
right  of  entry,  or  disable  him  from  bringing  ejectment  at  once  (p). 
It  has  been  suggested  that  the  covenant  for  further  assurance, 
should  extend  to  confirm  a  foreclosure  or  a  sale,  at  the  expense  of 
the  person  requiring  it  (q). 

(3.)  Covenant  not  to  call  in,  dc. 
A  covenant  is  sometimes  inserted  not  to  call  in  the  mortgage 

(k)  2  Dav.  Conv.  941,  ed.  3.  13  W.  R.  996  ;  Sug.   V.  &  P.  600—9, 

(l)  Inf.  pp.  1004,  1014.  ed.  14. 

(ot)  1  Dav.    Conv.    115  ;    2  ib.  661,  (o)  2  Dav.  Conv.  658,  ed.  3. 

ed.  3.  ip)  Doe  v.  Ligktfoot,  8  M.  &  W.  553. 

(n)  Thackeray  v.  IVood,  6  N.  R.  305  ;  (?)  2  Dav.  Conv.  660,  ed.  3. 
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Instalments. 


Mines. 


money  before  a  fixed  time,  if  certain  instalments  are  paid.  If,  after 
default,  an  instalment  is  accepted,  this  is  not  a  waiver  of  the 
breach  (r) ;  seem,  if  the  costs  have  been  paid  (s).  See  as  to  this. 
covenant  (t). 

.  There  is  often  a  covenant  for  payment  by  instalments,  with  a 
proviso  that,  in  default  of  regular  payment,  the  creditor  shall  be 
at  liberty  to  sue  at  once  for  his  whole  debt  (u).  When  mines  form 
the  subject  of  a  mortgage,  it  will  frequently  be  a  proper  arrange- 
ment for  the  money  to  be  paid  off  by  instalments.  In  this  way, 
the  mortgagor  will  have  the  advantage  of  paying  off  the  debt  out  of 
the  profits  of  the  mines,  while  the  mortgagee  will  be  protected 
against  the  exhaustion  of  the  security  without  the  corresponding 
reduction  of  the  debt  (a;). 


Insurance. 


Joint 
insurance. 


(4.)  Insurance  against  fire. 

In  well-drawn  mortgages,  where  the  nature  of  the- property  is 
such  as  to  require  insurance,  there  are  not  only  covenants  by  the 
mortgagor  inserted  for  that  purpose,  but  also  a  clause  empowering 
the  mortgagee  to  insure  in  case  of  default  by  the  mortgagor,  and 
to  charge  the  latter  and  the  mortgaged  property  with  the  premiums 
and  interest  (j/).  This  clause  is  important,  as,  if  the  mortgage 
contains  no  stipulation  to  that  effect,  the  mortgagee  will  not  be 
entitled  to  tack  the  premiums  against  a  second  mortgagee  {z).  If 
the  mortgagor  and  mortgagee  effect  a  joint  insurance  on  the 
mortgaged  estate,  the  mortgagee  paying  the  premiums,  and,  the 
premises  being  destroyed  by  fire,  the  mortgagor's  assignees  procure 
payment  from  the  company,  they  will  be  ordered  to  pay  the  insur- 
ance money  into  court,  though  they  have  already  paid  it  to  the 
account  in  bankruptcy,  there  being  no  right  in  one  of  the  parties, 
in  respect  of  a  joint  security,  to  apply  the  produce,  irrespective  of 
the  claims  of  the  other  party  (a). 

A  policy  of  insurance  against  fire  being  a  strictly  personal  con- 
tract for  the  indemnity  of  the  assured,  is  not  assignable  without 
the  consent  of  the  insurance  office,  which  is  usually  procured  either 
by  an  indorsement  on  the  policy,  or  an  entry  in  the  books  of  the 


(r)  Keem  v.  Biscoe,  8  Oh.  D.  201, 
Fry,  J.  See  Cowdry  v.  Say,  1  Giff. 
316. 

(s)  Langridge  v.  Payne,  2  Jo.  &  H. 
423,  observed  upon,  8  Ch.  D.  201. 

(«)  2  Dav.  Conv.  693,  ed.  3. 


(m)  See  mp.  p.  23. 

{x)  2  Dav.  Conv.  1015,  ed.  3. 

(y)  lb.  608. 

(a)  See  iii/.  p.  805. 

(a)  Rogers  v,  Graaebrook,  12  Sim.  557. 
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office  (b).  The  question,  whether  such  assignment  vested  the 
right  of  action  at  law  in  the  assignee,  has  become  of  no  moment 
since  the  Jud.  Acts.  In  the  case  of  a  mortgage  of  property  in- 
sured under  an  existing  policy,  the  benefit  of  the  policy  would,  even 
without  express  stipulation,  pass  to  the  mortgagee  with  the  pro- 
perty insured  (c).  A  different  principle  applies  when  the  policy  is 
subsequent  to  the  mortgage,  and  there  is  no  covenant  by  the 
mortgagor  that  the  policy  monies  should  be  applied  in  payment  of 
the  mortgage  {d).  The  mortgagor  has  no  equity,  to  be  repaid  out 
of  the  produce  of  the  policy  money  expended  by  him  about  the 
rebuilding  of  the  property,  the  expenditure  being  voluntary  (e). 

As  to  the  power  to  insure,  given  by  Lord  Cranworth's  act, 
see  (/). 

The  cases  which  decide  that  a  policy  against  fire  by  a  vendor  is, 
in  the  absence  of  contract,  avoided  for  want  of  interest  (g),  and 
that  a  tenant  is  not  entitled  to  the  landlord's  insurance  effected 
after  the  lease  (h),  may  be  thought  not  to  apply  as  between  mort- 
gagor and  mortgagee  (i). 


(6.)  Assignment  of  outstanding  terms. 

It  was  a  common  practice  to  keep  on  foot  long  terms  of  years,  rperms 
after  the  original  purposes  of  their  creation  had  been  satisfied,  and,  attendant, 
on  every  mortgage  of  the  inheritance,  to  assign  them  to  a  trustee 
for  the  mortgagee's  protection  {k).  The  assignment  of  satisfied  terms, 
however,  is  now  rendered  impracticable  by  8  &  9  Vict.  c.  112, 
which  has  consequently  deprived  the  mortgagee  of  a  valuable  means 
of  protection  against  incumbrances  (l).  The  mortgagee,  however, 
should  not  dispense  with  the  assignment  of  a  term  on  the  occasion 
of  a  mortgage,  unless  he  has  the  surest  ground  for  concluding  that 
the  term  is  satisfied  within  the  meaning  of  the  act,  prior  to  his 


(6)  Dowdw.    on    Ins.    408  ;    2    Dav.  Zloffl.  v.  Dennis,  IE.  &  E.  474  ;  5  Jur. 

Conv.  598,  ed.  3.  N.  S.  727. 

(c)  Garden  v.  Ingram,  23  L.  J.  Ch.  (i)  2  Dav.  Conv.  601,  ed.  3. 

478.  (k)  Shaw  v.  Johnson,  1  Dr.  &  Sm.  412  ; 

{d)  Lees  v.  WhUeley,  2  Eq.  143,  V.  C.  7  Jur.  N.  S.  1005  ;  Sug.  R.  P.  St.  282, 

Kindersley.  note,  ed.  2  ;  Plant  v.  Taylor,  7  H.  &  N. 

(e)  Garden  v.  Ingram,  sup.  211  ;  8  Jur.  N.  S.  140  ;  Owen  v.  0.  3  H. 

(/)  23  &  24  Viot.  c.  145,  s.  11.  &  C.  88. 

(g)  Poole  V.  Adams,   4  N.   R.  9  ;  12  (I)  Sug.  Real  Prop.  Stat.  277,  ed.  2  ; 

W.  R.  683.  Sliaw  v.  Johnson,  sup. 

{h)  Leeds  v.   Cheetham,  1  Sim.    146  ; 

a  2 
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Outstanding  ttiortgage  (to).  The  act  only  extends  to  freeholds,  and  such 
customary  lands  as  will  pass  by  deed,  or  deed  and  admittance,  and 
not  by  surrender  (w) ;  consequently,  the  act  does  not  extend  to  a 
term  created  by  sub-demise. 


(6.)  Collateral  securities. 

Collateral  securities  may  properly  be  prepared  by  separate  deeds, 
in  order  to  avoid  mixing  up  in  one  deed  the  title  to  separate  pro- 
perties. The  title  to  the  freehold  is  kept  distinct  from  the  dealings 
connected  with  the  subject  matter  of  the  collateral  security.  A 
good  deal  of  discrimination,  however,  is  required  to  determine 
when  separate  deeds  should  be  taken  (o). 


(7.)  Delivery  of  title  deeds. 
Although  the  title  deeds  follow  the  legal  estate,  and  the  mort- 
gagee may  sue  for  them  (p),  yet  upon  completion  of  the  transaction, 
the  mortgagee  should  be  careful  to  have  all  of  them  delivered  to 
him,  and  the  neglect  of  such  precaution  will  be  hereafter  con- 
sidered (q). 


(m)  Doe  V.  Price,  16  M.  &  W.  603  ;  (o)  2  Dav.  Conv.  1069  n.  ed.  3. 

Doed.  ClayY.  Jones,  13  Jur.  824.  {p)  Inf.  p.  309. 

(?i)  See  Sect.  3.  {q)  Inf.  pp.  309,  779. 
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4.  Satisfaction  of  mortgage  on  Court  Eolls      .         .     .  232 

5.  Payment  of  fines  and  other  matters  .         .         .  232 

6.  Conditional  surrender  to  uses  as  mortgagee  appoints  234 

7.  Assignment  by  mortgagee 234 

8.  Wills  of  copyhold 235 

9.  Presentment  and  other  matters 236 

10.  Covenant  to  surrender    ......  237 

11.  Insurance  of  lives,  d-c 237 

12.  Enfranchisement  . 237 

(1.)  Form  of  mortgage. 

Mortgages  of  copyholds,  on  account  of  the  peculiar  nature  of  the 
tenure,  retain  in  general  their  primitive  form.  They  usually  consist 
of  a  conditional  surrender  in  the  manor  court  by  the  moi-tgagor  to  the 
mortgagee  and  his  heirs.  By  the  condition,  the  surrender  is  made 
void  on  payment  by  the  mortgagor,  &c.,  of  principal  and  interest 
to  the  mortgagee,  &c.,  on  a  given  day ;  the  condition  is  entered  on 
the  rolls,  and  immediately  follows  the  surrender.  The  condition  Separate  deed 
may,  however,  be  contained  in  a  separate  deed  of  defeasance,  of  even 
date  with  the  surrender ;  but,  as  remarked  by  Mr.  Watkins  (a),  this 
mode  should  never  be  resorted  to  when  it  can  be  avoided ;  for  the 
defeasance  may  be  lost,  and  then,  as  the  surrender  is  absolute  on 
the  rolls,  the  proof  of  the  condition  may  be  difficult,  and  besides  the 
title  to  the  lands  should  always  appear  on  the  records  of  the  manor ; 
and,  therefore,  even  if  a  separate  deed  of  defeasance  be  executed,  it 
should  be  always  entered  on  the  rolls. 

(o)  1  Watk.  Cop.  116. 
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Escheat.  Another  important  reason  against  having  an  absolute  surrender 

with  a  separate  deed  of  defeasance  formerly  existed,  viz.,  that  if  the 

mortgagee  died  without  an  heir,  the  lord  of  the  manor  might 

have  entered  for  the  escheat,  inasmuch  as  he  had  no  notice  of 

the  condition  on  his  Court  rolls  (&).     But,  if  the  lord  has  notice 

of    the    condition  for  redemption,   or   of  any    trusts,    although 

only  referred   to    as   subsisting  in  a  separate   deed,   he  will  be 

bound ;  and,  if  the  trusts  are  by  way  of  mortgage  security,  the 

mortgagor  will  be  entitled  to  re-admittance  on  payment  of  the 

debt(c). 

The  legal  rights  of  the  lord  claiming  by  way  of  escheat,  in  default 

of  heirs  or  forfeiture,  are,  however,  now  placed  under  the  control 

of  the  Ch.  Div.,  for  the  benefit  of  the  parties  beneficially  entitled, 

by  4  &  5  Wm.  4,  c.  23,  and  13  &  14  Vict.  c.  60,  ss.  15  &  46, 

as  before  noticed  (d) ;  so  that  there  is  little  or  no  risk  of  either 

mortgagor    or   mortgagee   being    prejudiced    by  the  escheat,  or 

forfeiture  of  the  other's  tenancy. 

Charge  by  wiU,       ^^  ^  copyhold  is  devised  charged  with  a  sum  of  money  applicable 

and  no  fgr  charitable  purposes,  and  the  testator  leaves  no  customary  heir, 

customary 

heir.  the  charge,  not  being  personal  estate,  will  belong  to  the  devisee, 

and  the  crown  has  no  claim  by  force  of  its  prerogative  (e).     A 

devise  on  condition  to  pay,  is  equivalent  to  a  charge  (/).    Whether 

the  devisee  or  heir  has  the  benefit  of  the  failure  of  the  charge, 

see  ig). 

(2.).  Necessity  of  surrender. 

The  money  ought  not  to  be  advanced  till  the  surrender  is  actually 
made,  for  a  second  -mortgagee  without  notice  may  take  a  surrender 
and  be  admitted,  and  thus,  haviug  the  legal  estate,  gain  priority  (h). 
On  performance  of  the  condition  by  payment  of  the  money,  the  sur- 
render is  at  an  end,  and  the  surrenderor  is  in  possession  in  statu 
quo,  without  any  readmission  or  fine  (i) ;  but,  if  the  day  of  payment 
is  past,  the  surrenderor,  having  only  an  equity  of  redemption,  must 
pay  a  fine  and  be  re-admitted  (k).    Whether  the  money  is  paid  at 

(6)  Att.  Gen.  v.  Duke  of  Leeds,  2  My.  &  K.  266. 

&  K.  343.  (g)  lb. 

(c)  Weweer  v.  Mcmle,  2  Russ.  &M.  97.  (A)  OxwicJc  v.  Flwrner,  Bac.  Abr.  Mort- 

(d!)  Sup.  p.  32.  gage,  E.  ed.  7,  vol.  v.  p.  664. 

(«)  Eerukman  v.  Att.  Gen.  3  My.  &  K.  (i)  Simmonda  v.   Lawnd,  Cro.    Eliz. 

48B  ;  overruling  2  S.  &  S.  498.  239. 

(/)  Cooke  V.  The  Statimeri  Co.,  3  My.  (k)  Gilt.  Ten.  276. 
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the  day  or  not,  if  the  surrenderee  has  not  been  admitted,  it 
IS  considered  sufficient  in  practice  to  enter  satisfaction  on  the 
rolls  (l). 


(3.)  Ad/inittance. 

As  well  in  the  case  of  a  conditional  as  of  an  absolute  surrender,  the  Mortgagor 
surrenderor  remains  tenant  to  the  lord  until  the  admission  of  the  admittance, 
surrenderee  (m),  and  as  well  for  the  purposes  of  forfeiture  and 
escheat,  as  for  other  purposes  (n) ;  so  much  so,  that,  prior  to  55 
Geo.  3,  c.  192,  the  mortgagor  could  not,  after  the  conditional  sur- 
render and  before  the  admission  of  the  surrenderee,  devise  the 
copyholds  without  a  previous  surrender  to  the  use  of  his  will  (o). 
A  surrender  to  the  use  of  the  will,  previous  to  the  conditional 
surrender,  was  sufficient,  seinble  (p). 

It  is  not  usual  for  a  mortgagee  to  be  admitted,  for,  if  he  is  Mortgagee 
admitted  and  the  condition  is  broken  by  the  non-payment  of  the  admitted. 
money,  his  estate  is  absolute,  and  he  becomes  liable  to  the  payment 
of  rents  and  heriots  and  to  the  performance  of  the  services, 
which  is  frequently  undesirable ;  and,  when  the  mortgage  is  paid 
off,  a  re-admission  and  fresh  fees  and  fine  will  be  necessary,  and 
the  mortgagor  will  thereupon  gain  a  new  estate,  and  the  descent  be 
altered ;  so  that  if  the  lands  had  originally  descended  to  him  ex 
parte  maternd,  they  will  afterwards  descend  as  if  he  had  taken  by 
purchase  (q). 

Unless  there  is  a  special  custom  in  the  manor,  by  which  the  lord 
may  compel  a  surrenderee  to  come  in  and  be  admitted,  he  cannot,  it 
should  seem,  compel  the  mortgagee  to  be  admitted,  even  after  con- 
dition broken  (r) ;  but,  if  there  is  such  a  custom  in  the  manor,  it 
seems  he  may  compel  him,  and  the  Court  will  not  give  relief  (s). 

A  mortgagee,  who  has  not  been  admitted,  cannot  eject  a  tenant  of  Ejectment, 
the  mortgagor,  unless  the  relation  of  landlord  and  tenant  has  been 
created  aliunde  (t). 

{1}  1  Soriv.  Cop.  394,  ed.  i  ;  129,  ed.  5  ;  7  T.  E.  103. 

2  Dav.  Conv.  667,  ed.  3.  (r)  Basspool  v.  Long,  1  Roll.  Ab.  568  ; 

(m)  1  Soriv.  Cop.  140,  ed.  4;  117,ed.  5.  Cro.  Eliz.  879  ;  1  Show.  30,  83  ;  King\. 

(n)  The  King  v.  Mildmay,  5  B.  &  Ad.  Dilliston,  1  Salk.  386  ;  Garth.  41 ;  Free. 

254.  in  Ch.   573  ;  _  Soriv.  Cop.  by  Stalman, 

(o)  Doe  V.  Wroot,  5  East,  132;  Kenne-  199,  ed.  5. 

bel  V.  Scraflon,  8  Yes.  30.  (s)  Tredway  v.  FotlierUy,  2  Vern.  367  ; 

(p)  Gilb.  Us.  73,  ed.  3  n.  1  Scriv.  Cop.  130,  ed.  5. 

(y)  Benscm  v.  Scott,   4  Mod.  251,   12  (f)  Rayson  v.  Adcocl:,  9  Jur.  N.  S.  800, 

tJ.  49  ;   1  Salk.  185 ;   Doe  v.  Morgan,  C.  P. 
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(4.)  Satisfaction  of  mortgage  on  Court  rolls- 

If  the  conditional  surrenderee  has  not  been  admitted,  the  practice 
is,  on  payment  of  the  money,  for  the  mortgagee  to  give  a  warrant 
to  the  steward  to  vacate  the  surrender,  and  thereupon  the  surrender 
is  at  an  end  (m)  ;  and  it  is  the  practice  to  enter  an  acknowledgment 
of  satisfaction  on  the  Court  rolls.  It  is  proper  also  that  a  receipt 
for  the  money  should  be  indorsed  on  the  deed  of  covenants  accom- 
panying the  conditional  surrender  (x). 


Payment  o£ 
fines  and 
expenses  by 


Release  by 
mortgagor. 


Foreclosure. 


Mortgage  of 
equity  of 
redemption. 


(5.)  Payment  of  fines  and  other  matters. 

It  is  not  usual,  in  mortgages  of  copyholds,  to  provide  by  special 
covenants  for  the  payment  by  the  mortgagor  of  all  fines,  costs,  and 
expenses  attendant  on  admittance,  and  other  incidents  of  copyhold 
property;  the  matter  is  left  to  the  general  rule  of  law,  and  un- 
doubtedly the  mortgagor  would  not  be  permitted  to  redeem  until 
after  repayment  to  the  mortgagee  with  interest  of  any  such  sum  as 
he  might  have  been  compelled  to  expend.  The  case  differs  con- 
siderably from  that  of  leaseholds  where  renewal  is  optional ;  but 
still  it  might  be  desirable  to  arm  the  mortgagee  with  a  covenant  for 
payment  of  the  sums  he  might  be  compelled,  or  might  find  it 
desirable,  to  expend  by  reason  of  the  copyhold  tenure.  If  the  copy- 
holds be  held  for  lives,  the  mortgage  {y)  should  contain  the  usual 
provisions  for  renewal  and  payment  of  the  fines. 

After  the  conditional  surrenderee  has  been  admitted,  he  becomes 
tenant  to  the  lord,  and  the  surrenderor  may,  before  condition 
broken,  release  to  him  the  benefit  of  the  condition  (z),  and,  after 
condition  broken,  he  may  release  to  him  the  equity  of  redemption ; 
and  no  fine  will  in  either  case  be  necessary,  for  the  mortgagee  is 
already  in  possession,  and  on  his  admittance  a  fine  has  been  already 
paid  (a). 

After  condition  broken,  and  before  admittance,  the  mortgagee 
may  bring  his  action  to  foreclose  {h),  and  compel  a  surrender  by 
the  mortgagor  at  his  expense  (bb). 

The  equity  of  redemption  may  be  of  course  mortgaged  without 
surrender,  and,  being  an  equitable  interest  only,  will  pass  by  deed ; 


(m)  1   Watlc   Cop.    148,   ed.   4.     Set 
Burgainc  v.  Spwrling,  Cro.  Car.  283. 
{x)  2  Dav.  Couv.  667,  ed.  3. 

(2/)  n- 

{zj  Hull  V.  Sharirook,  Cro.  Jac.   36 


Kite  V.  Quemton,  4  Co.  25. 

(a)  Kite  v.  Qwinton,  sup. 

(b)  Sutton  Y.  Stone,  2  Atlc.  101. 
(bb)  mil  V.  Price,  1  Dick.  344. 
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but,  if  undisposed  of,  it  will  descend  to  tlie  customary  heir  of  the 
surrenderor,  as  the  legal  estate  would  have  done  (c). 

A  tenant  in  tail  of  an  equity  of  redemption  may  bar  the  entail  Entail. 
and  remainders  over,  by  deed  inroUed  in  the  manor,  or  by  actual 
surrender  as  prescribed  by  8  &  4  "Will.  4,  c.  74,  sec.  50 — 5. 

As  the  mortgagor  remaias  tenant  to  the  lord  until  the  admittance 
of  the  mortgagee,  the  copyhold  will  on  his  death  descend  to  his 
customary  heir,  though  the  lord  have  accepted  rent  from  the  sur- 
renderee (d),  and  a  heriot  will  become  due  (e) ;  and  the  mortgagor 
remains  liable  to  the  lord  for  services,  and  for  the  purpose  of 
forfeiture  (/),  and  before  55  Geo.  3,  c.  192,  a  surrender  to  the  use 
of  his  will  was  necessary  (^). 

A  surrenderee,  not  being  tenant  until  admittance,  cannot  in  the  Deviae  of 
mean  time  pass  the  lands  by  surrender  (h),  although  he  may  make  mortgage! ' 
an  equitable  transfer  of  them.  He  may  also  devise  the  lands,  and, 
in  the  case  of  a  will  made  before  the  1st  of  January,  1838,  they 
would  have  passed  in  equity  (i),  but  the  devisee  was  not  entitled  to 
admission  as  legal  tenant,  for  a  legal  devise  of  copyholds  could  not 
be  made  before  admittance  (k)  ;  and,  therefore,  although  the  devisee 
was  admitted,  the  surrenderor  or  his  heir  still  remained  tenant  to 
the  lord.  But  equity  considered  the  legal  tenant  to  be  a  trustee  for 
the  devisee.  The  proper  course  to  be  pursued,  probably,  was  for 
the  heir  of  the  surrenderee  to  be  admitted  and  to  make  a  surrender 
to  the  devisee.  In  Doe  v.  Vernon  (l),  it  was  held  that  the  devisee 
(who  had  been  admitted)  of  a  devisee,  who  had  died  without  admit- 
tance, could  not  maintain  ejectment  as  the  legal  tenant. 

If  one  surrendered  to  the  use  of  his  will,  he  could  in  his  will  name 
a  person  to  appoint,  and,  in  default  of  appointment,  to  have  the 
property  ;  but  this  was  a  right  peculiar  to  wills,  and  did  not  apply 
to  transactions  inter  vivos  (m). 

Where  the  testator  directed  his  executors  to  sell  certain  copyhold 


(c)  Fawcett  v.  Lowther,  2  Ves.  S.  304.  (h)  Doe  v.  Tofield,  11  East,  246. 

{d)  Frosel  v.  Welsh,  Cro.  Jac.  403.  (i)  Davie  v.   Beversham,    3    Rep.   in 

(c)  "Watk.  Cop.   104,  ed.   4;   2   Pow.  Ch.  2. 

Mtg.  1071,  ed.  6.  W  Doe  v.  Tofield,  sup. 

(/)  Doe  V.  Wroot,  5  East,  132  ;  Floyd  {I)  7  East,  8  ;  PUllips  v.  P.  1  My.  & 

T.  Aldridge,  cited,  ib.  137  ;  The  Kiiig  v.  K.  649. 

MiMmay,  5  B.  &  Ad.  254  ;  Pow.  Mtg.  (m)  Flack  v.  Downing  College,  13  C. 

433a  n,  ed.  6.     See  Fawcett  v.  Lowther,  B.  945.     And  see  Glass  v.  Richardson,  9 

2  Ves.  S.  303  ;  Minion  v.  Kirwood,  1  Eq.  Ha.  698  ;  2  De  G.  M.  &  G.  658  ;  Garland 

449,  V.  C.  Stuai't ;  affirmed  3  Ch.  615.  v.  Mead,  6  L.  E.  Q.  B.   446  ;  Seg.  v. 

{g)  1  Sorir.  Cop.  210,  ed.  4.  Corbett,  17  Jur.  1024,  Q.  B. 
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property,  and  "convey"  it  to  the  purchaser,  it  was  held  that  the 
lord  could  not  require  the  executors  to  be  admitted  in  order  to 
couTey  to  the  purchaser,  but  was  bound  to  admit  the  purchaser 
direct  (n). 

(6.)  Conditional  surrender  to  uses  as  mortgagee  appoints. 

The  practice  of  framing  conditional  surrenders  to  such  uses  as  the 
mortgagee  should  appoint  in  order  to  save  the  expense  of  a  double 
admittance  cannot  successfully  be  resorted  to ',  as  the  lord  is  not 
bound  to  enrol  such  surrender,  since  it  tends  to  interfere  with  the 
fruits  of  tenure  (o).  Eut  if  the  lord  accept  the  surrender,  he  cannot 
afterwards  refuse  to  act  on  it  (p), 

(7.)  Assignment  by  mortgagee. 

So  long  as  the  transaction  between  the  mortgagor  and  mortgagee 
rests  in  covenant,  if  the  mortgagee  assign  his  equitable  interest  by 
deed,  and  the  mortgagor  surrender  to  the  assignee,  the  latter  may 
corxrpel  the  loidi  hj  mandamns  to  admit  him  without  a  double  fine(g'). 
The  reader  will  observe  that  Mr.  Watkins,  in  his  Treatise  on  Copy- 
holds (r),  refers  to  this  case  as  an  authority,  that  if  a  surrenderee 
before  admittance  assign  by  deed,  the  lord  must  admit  the  assignee 
without  a  double  fine ;  but  it  will  be  seen  the  case  applies  to  an 
assignment  by  a  covenantee  only,  and  not  by  a  surrenderee. 

Where  a  mortgage  of  copyholds  has  been  effected  in  the  usual 

way  by  conditional  surrender,  the  transfer  of  the  estate  (if  required) 

must  be  effected,  either  by  means  of  a  fresh  conditional  surrender 

by  the  mortgagor  to  the  use  of  the  transferee,  or  by  the  mortgagee 

being   admitted  and   surrendering   to  the  use  of  the  transferee, 

subject  to  the  equity  of  redemption  of  the  mortgagor  (s). 

Death  of  mort-       If  the  mortgagor  dies  before  the  admittance   of  the  mortgagee 

gagor  before  ,,...,,,  . 

admittance  of    and  a  heriot  IS  paid,  and  the  mortgagee  afterwards  dies,  and  his 

mortgage.         j^^-j,  gi^ims  to  be  admitted,  Mr.  "Watkins  {t)  makes  a  query,  whether, 

inasmuch  as  the  admittance  of  the  surrenderee  or  his  heir  always 

relates  to  the  time  of  the  surrender  so  as  to  avoid  all  intermediate 

rights  and  interests  contrary  to  the  surrender,  such  as  the  free- 

(m)  Meg.  v.  Wilson,  3  B.  &  S.  201.  don,  2  T.  R.  484  ;  1  Soriv.  Cop.  211, 

(o)  Flack  Y.  Downing  CoU.  13  C.  B.  ed.  4. 
945.  {r)  1  Watk.  Cop.  128,  od.  4. 

(p)  Bddlestone  v.  Collins,  3  De  G.  M.  (»)  2  Dav.  Conv.  1307  n.  ed.  3. 

&  G.  1.  it)  2  Watk.  Cop.  Ill  n.  ed.  4. 

(j)  Bex  V.  Lord  of  the  Manor  of  Een- 
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bench  of  the  surrenderor's  widow,  and  the  Hke  (u),  or  even  an 
intermediate  purchase,  a  heriot  will  not  on  such  admittance  become 
due,  as  if  the  surrenderee  had  died  seised ;  and,  if  so,  whether  the 
lord  ought  not  to  return  the  first  heriot.     Arguing  from  principle, 

•  it  would  seem  that  such  would  be  the  law,  for,  after  the  admittance 
of  the  heir  of  the  surrenderee,  it  would  be  difficult  to  contend  that, 

Jictione  juris,  the  sui-renderee  died  seised,  so  as  to  avoid  the  widow's 
free-bench,  &c.,  but  not  so  as  to  give  the  lord  a  right  to  his  heriot, 
and  the  law  would  scarcely  permit  the  lord  to  hold  both.  But  the 
case  has  not  been  decided. 

Although  a  surrenderee  cannot  maintain  ejectment  until  after  he  Relation 
has  been  admitted,  yet  from  the  doctrine  of  relation,  he  may,  after  t^nce. 
admittance,  recover  in  ejectment  against,  and  also  mesne  profits 
from,  a  purchaser  who  has  been  admitted  under  a  later  surrender  {x). 

The  mortgagor  may  in  the  meantime,  and  until  the  admittance  Second  sar- 
of  the  mortgagee,  make  a  second  surrender,  which  will  be  good  if  mortgago^. 
the  first  surrender  is  not  perfected  by  admittance  {y).  But  although 
the  first  surrender  is  not  inroUed,  the  second  mortgagee,  though 
without  notice  of  the  former,  does  not,  by  the  inrolment  of  his 
surrender,  acquire  priority  {z)  :  but  the  ground  of  the  decision  was, 
that  by  the  custom  of  the  manor  there  was  no  limited  time  for 
presenting  surrenders  made  out  of  Court ;  and  the  same  applies  to  an 
immediate  purchaser  (a). 

(8.)  WiUs  of  copyhold. 

Before  the  passing  of  55  Geo.  3,  c.  192,  surrenders  of  copy- 
holds to  the  use  of  the  will  were  required ;  and  a  surrender  made 
by  the  mortgagee  to  the  use  of  his  will  before  admittance  was 
void,  and  would  not  have  been  made  good  by  a  subsequent  admit- 
tance (6).  But  by  that  statute  surrenders  to  the  use  of  the  will 
were  rendered  unnecessary. 

A  general  devise  of  real  estate  will,  since  that  statute,  pass 
copyholds,  although  there  are  freeholds  to  satisfy  the  words  of 
the  will,  and  though  parts  of  the  will  are  inapplicable  to  copy- 
hold (c),  if  the  will  was  made  subsequent  to  the  statute,  but  not  if 

(m)    Benson  v.  Scott,  i  Mod.  251,  12  (i/)  JBurgairte  v.  Spurling,   Cro.   Car. 

ib.  49,  1  Salk.  185  ;  Vaughan  v.  Atkins,  283. 

5  Burr.  2785.  i")  Blorlock  y.  Priestley,  2  Sim.  75. 

(x)  Jfoldfast  V.  Clapham,  1  T.  E.  600  ;  (o)  Wheeler  v.  Gibbon,  7  Car.  &  P.  161. 

Tlie  King  v.  Mildmay,  5  B.  &  Ad.  254  ;  (J)  Doe  v.  Tqfield,  11  East,  246. 

Bejison  v.   Scott,  sup.  ;  Doe  v.  Gibbons,  (c)   Doe    v.   Ludlam,   7   Bing.    275 ; 

7  Car.  &  P.  161.  WeigaU  v.  Browne,  6  Sim.  99. 
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Chap.  24. 


The  Wills  Act. 


Devise  of 
copyhold. 


Fines  payable 
by  deyisee. 


the  will  was  made  prior  to  the  statute,  although  the  death  of  the 
testator  was  subsequent  to  it  (d).  And  an  enactment  to  the  like 
effect  is  contained  in  the  Wills'  Act  (e). 

By  1  Vict.  c.  26,  s.  3,  all  real  estate  of  the  nature  of  customary 
freehold,  or  tenant  right,  or  customary,  or  copyhold,  may  be  devised, 
notwithstanding  the  testator  may  not  have  surrendered  the  same  to 
the  use  of  his  will,  "or  notwithstanding  that,  being  entitled  as  heir, 
devisee,  or  otherwise,  to  be  admitted  thereto,  he  shall  not  have  been 
admitted  thereto,  or  notwithstanding  that  the  same  in  consequence 
of  the  want  of  a  custom  to  devise  or  surrender  to  the  use  of  a  will, 
or  otherwise,  could  not  at  law  have  been  disposed  of,  if  the  act  had 
not  been  made,  or  notwithstanding  that  the  same,  in  consequence 
of  there  being  a  custom  that  a  will,  or  a  surrender  to  the  use  of  a 
will,  shall  continue  in  force  for  a  limited  time  only,  or  any  other 
special  custom,  could  not  have  been  disposed  of  by  will  according 
to  the  power  contained  in  the  act,  if  the  act  had  not  been  made. 

By  the  same  act  stamp  duties,  fees,  fines,  and  sums  of  money, 
are  made  payable  by  the  person  claiming  under  the  will,  as  if  the 
testator  had  surrendered  to  the  use  of  his  will,  where  he  might  by 
the  custom  of  the  manor  have  so  surrendered ;  and  as  if  the  testator 
had  been  first  admitted,  where  he  might  have  been  and  was  not  so 
admitted  before  surrendering  to  the  use  of  his  will  (sect.  4),  This 
clause  does  not  in  terms  include  the  case  of  a  devisee  or  surrenderee 
devising  before  admittance  where  there  was  no  custom  in  the  manor 
to  surrender  to  the  use  of  a  will. 


Mortgage  of 
Manors. 

Accretions. 


(9.)  Presentment  and  other  matters. 

If  the  surrender  was  made  out  of  Court,  it  was  sometimes  per- 
mitted to  be  vacated  for  want  of  a  proper  presentment,  and  a  new 
surrender  was  taken  (/).  But  now  presentment  by  the  homage  is 
not  essential  to  the  validity  of  an  admission  (g). 

A  mortgage  of  a  manor  will  carry  with  it  copyholds  of  that 
manor  subsequently  purchased  by  and  surrendered  to  the  lord  (h) : 
and  the  mortgagee  is  entitled  to  all  accretions  of  the  property : 
and  if  a  puisne  mortgagee  and  the  mortgagor  pay  off  a  prior  mortgage, 
the  former  will  have  the  full  benefit  of  the  security  discharged  from 
the  prior  incumbrance  (i). 


(d)  Doe  V.  Sii'd,  5  B.  &  Ad.  695. 

(e)  1  Yict.  c.  26,  s.  26. 

(/)  Fawcett  v.  Lowtlier,  2  Ves.  S.  304. 
(3)  4  &  5  Vict.  c.  35,  s.  90. 


(h)  1  Scriv.  Cop.  33,  ed.  4 ;  Doey.  Pott, 
2  Doug.  709. 
(i)  Exp.  Bisdee,  1  M.  D.  &  De  G.  333. 
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The  mortgagor  of  a  manor,  while  in  possession,  may,  it  seems, 
hold  Courts  (k). 

(10.)  Covenant  to  surrender. 

In  some  instances  the  mortgage  consists  merely  of  the  surrender 
and  condition  entered  on  the  rolls  ;  but  more  frequently  there  is  a 
previous  covenant  to  surrender,  containing  covenants  for  title,  and 
for  payment  of  the  money,  which  otherwise  the  mortgagee  does  not 
obtain,  and  this  deed  of  covenant  bears  the  ad  valorem  stamp  (l). 

Where  a  surrender  and  admittance  of  a  purchaser  has  been 
entered  on  the  Court  rolls  ia  such  a  manner  as  would  be  a  fraud 
upon  an  intended  mortgagee,  who  had  advanced  his  money  upon 
the  security  of  the  property,  the  Court  will,  upon  the  consent  of  the 
lord  being  given,  or  his  being  a  party  to  the  suit,  order  the  entry  to 
be  reformed  (m). 

(11.)  Insurance  of  lives,  &c. 

In  mortgages  of  copyholds  for  lives,  it  is  usual  to  insure  the  lives 
of  the  cestuis  que  vie  for  further  security.  But  where  money  is  raised 
by  the  Court  upon  such  property,  the  persons  entitled  cannot  be 
compelled  to  insure  (n). 

The  statute  of  13  Eliz.  c.  5,  does  not  of  its  own  force  apply  to  13  Eiiz.  c.  5. 
copyholds,  unless  by  tenure  or  special  custom  they  were  subject  to 
debts  (0). 

Under  27  Eliz.  c.  4,  voluntary  settlements  of  copyholds  are  27  Eliz.  c.  4. 
fraudulent  and  void,  as  against  subsequent  purchasers  for  valuable 
consideration,  which  includes  mortgagees  (j))  even  vyith  notice  (q). 

(12.)  Enfranchisement. 

Under  the  Copyhold  Commutation  and  Enfranchisement  Act,  Enfranchise- 
power  is  given  to  a  tenant  having  a  limited  interest,  and  who  shall  pay  mortgage 
the  costs  or  expenses  of  the  commutation  or  enfranchisement,  with  ^^^^ ''" 
the  consent  of  the  commissioners  under  their  hands,  and,  by  a  simple 
entry  on  the  Court  rolls  of  the  manor,  to  charge  such  costs  and 
expenses,  with  interest  at  4  per  cent,  per  annum,  on  the  copyhold 
lands,  but  one-twentieth  part  of  the  principal  charge  is  to  be  paid 

(k)  1  Scriv.  Cop.  91,  note  e.  {.p)  Currie  v.  NiTid,  1  My.  &  Cr.  17  ; 

(?)  Inf.  pp.  668,  670.  Doe  v.  Bottridl,  5  B.  &  Ad.  131. 
(m)  Elston  v.  Wood,  3  My.  &  K.  678.  (?)  Doe  v.  Manning,  9  East,  59;  Chap- 

(n)  Grmaley  v.  Oarthwaite,  6  Mad.  manv.  JShnery,  Covp.  278 ;  Doey.  James, 

96.  16  East,  212. 
(0)  Mathews  v.  Feaver,  1  Cox,  278. 
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Enfranchise-  off  in  each  year,  and  such  charge  is  to  be  subject  to  prior  mort- 
mortgages  g^g^s ;  and  the  like  power  is  given  to  the  lord  of  the  manor  having 
under  it.  ^  partial  interest  or  being  a  trustee  (in  the  case  of  a  commuta- 

tion) (r). 

And  the  consideration  money  for  the  enfranchisement  is  made  a 
charge  upon  the  lauds,  carrying  interest  from  the  date  of  the  enfran- 
chisement or  the  day  mentioned  in  the  apportionment  (as  the  case 
may  be),  and  the  persons  for  the  time  being  seised  of  the  manor 
are  to  be  deemed  to  stand  seised  of  the  lands  as  mortgagees  in  fee 
for  the  benefit  of  the  lords  and  stewards  of  the  manor  respectively, 
with  the  like  powers  for  enforcing  payment  as  mortgagees  in  fee, 
and  with  a  power  of  distress  as  for  rent  in  arrear  ;  and  such  charge 
is  to  have  priority  to  all  other  charges  except  the  tithe  commuta- 
tion rentcharge(s).  The  tenant  may  raise  such  enfranchisement 
money  by  mortgage  for  any  term  of  years  (i).  And  power  is  given 
to  the  commissioners,  at  the  desire  of  the  tenant,  and  with  the 
consent  of  the  lord,  to  postpone  the  payment  of  such  part  of  the 
enfranchisement  money  as  is  payable  in  respect  of  a  future  fine,  &c., 
until  such  fine,  &c.,  becomes  payable,  with  such  addition  as  the 
commissioners  shall  direct  {u) ;  and,  in  the  other  cases,  to  postpone 
the  payment  of  such  enfranchisement  money  for  fourteen  years,  or, 
if  such  tenant  be  tenant  for  life,  then  fqr  his  life  and  one  year 
longer,  interest  at  4  per  cent,  being  payable  in  the  meantime,  and 
the  tenant  being  no  longer  protected  on  default  of  payment  of 
interest  on  one-half  of  the  sum  for  the  space  of  one  year  and  a  half, 
and  the  lord  being  invested  with  a  power  of  distress  on  default 
of  payment  of  interest  on  any  part  of  the  sum  charged  for  thirty 
days  (w). 
6  &  7  Vict.  c.  By  6  &  7  Vict.  c.  23,  s.  12,  power  is  given  to  the  commissioners, 
whUe  the  manor  is  subject  to  a  fee  farm  rent  or  other  charge  not 
exceeding  the  amount  of  the  quit  rents  payable  to  the  lord  of  the 
manor,  to  pay  an  adequate  part  of  the  enfranchisement  money  into 
the  Bank,  in  the  name  of  the  Paymaster  General,  to  be  applied 
in  redeeming  the  charge,  and  in  exonerating  the  land  enfranchised 
therefrom  (2/). 

(r)  4  &  5  Vict.  c.  35,  ss.  65—69  ;  7  &  ment)  under  the  6  &  7  Vict.  c.  23,  s.  7. 
8  Vict.  0.  55,  s.  1—3.  (<)  4  &  5  Vict.  c.  35,  s.  72. 

(s)  4  &  5  Vict.  c.  35,  ss.  70,  71 ;  7  &  (u)  lb.  s.  60. 

8  Vict.  c.  55,  s.  4.      The  like  priority  of  (je)  lb:  s.  6-2. 

charge  is  given  to  an  annual  corn  rent  (j/)  6  &  7  Vict.  e.  23,  s.  ]  2  ;  and  .see 

(being  the  consideration  for  enfranchise-  7  &  8  Vict.  c.  55. 
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By  7  &  8  Vict.  c.  55,  s.  1,  the  provisions  of  the  former  acts  as  to  Hecovery  of 
the  recovery  of  expenses,  costs  and  charges  to  he  paid  hy  any  tenant  ^d^expenS! 
being  a  trustee  and  not  beneficially  interested  in  the  lands  of 
which  he  stands  admitted  tenant  to  be  effected  by  any  commutation 
or  enfranchisement  under  the  acts,  shall  extend  as  well  to  cases  in 
which  there  shall  not  as  to  those  in  which  there  shaU  be  an  appor- 
tionment or  commutation  on  enfranchisement  in  pursuance  of  the 
acts,  and  persons  with  limited  beneficial  interests  paying  off  such 
expenses,  costs  and  charges  have  a  charge  on  such  lands  for  the 
same. 

Under  the  Copyhold  Act,  1852,  the  compensation  to  be  received  Copyhold  Act, 
by  the  lord  for  enfranchisement  may  remain  as  a  first  charge  on  the  ^ 
enfranchised    lands,   except    tithe   commutation,   rentcharges,   or 
charges  under  the  drainage  acts,  in  manner  therein  provided  (z). 

By  the  Copyholds  Acts  Amendment  Act,  1858  (a),  the  considera-  Copyiiold  Act, 
tion  or  compensation  for  commutation  or  enfranchisement  payable 
under  the    Copyhold   Acts,  may,  with    the  consent  of  the  com- 
missioners, be  charged  on  land  commuted  or  6nfranchised  in  manner 
therein  provided. 

As  to  stamps  on  mortgages  of  copyholds,  see  (b). 

The  Copyhold  Inclosure  and  Tithe  Commissions  were  amalga-  Amalgamation 

^•^  of  copyhold 

mated  by  14  &  15  Vict.  c.  53,  amended  by  25  &  26  Vict.  c.  73.         and  tithe  com- 


missions. 


(z)  15  &  16  Vict.  c.  51,  s.  7.  (b)  Inf.  p.  668. 

(o)  20  &  21  Vict.  G.  94,  s.  21. 
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CHAPTEE  XXV. 

MOETGAGES    OF   LEASEHOLDS. 

Sect. 

1.  Mortgage  by  underlease  .....  240 

2.  Declaration  of  trust  of  nominal  reversion    .         .     .  241 

3.  Mortgage  by  assignment 241 

4.  Comparative  advantages  of  mortgage  by  underlease 

and  mortgage  by  assignment        .         .         .     .  242 

5.  Renewal  of  lease  by  mortgagee        ....  242 

6.  Renewal  of  lease  by  mortgagor 244 

7.  Good  will  and  other  matters 244 

8.  Surrender  and  bankruptcy  .....  245 

9.  Insurance  against  fire    ......  245 

10.  Delivery  of  title  deeds 246 

(1.)  Mortgage  by  underlease. 

MoBTGAGES  of  leaseholds  may  be  by  underlease  or  by  assign- 
ment. When  leaseholds  are  made  a  mortgage  security,  it  is  usual, 
in  order  to  avoid  liability  of  the  rent  and  coTenants  in  the  original 
lease,  to  take  an  underlease  at  a  pepper-corn  rent,  reserving  the  last 
day,  or  a  few  days,  of  the  original  term,  and  the  mortgagor  cove- 
nants to  pay  the  rent,  and  perform  the  covenants  in  the  original  lease. 
Forfeiture.  The  Security,  however,  is  affected  by  the  possibility  of  a  breach  of 

covenant  by  the  mortgagor,  and,  where  leaseholds  are  forfeited  by 
breach  of  covenant  by  the  mortgagor,  the  mortgagee  has  no  remedy 
against  the  lessor  {a). 

Although  a  covenant  for  the  assignment  of  the  nominal  re- 
version upon  a  sale,  in  such  manner  as  the  purchaser  should 
require,  would  not  render  the  mortgagor  trustee  for  a  pur- 
chaser (6)  so  as  to  enable  the  latter  to  get  in  the  outstanding 
reversion  under  the  provisions  of  the  Trustee  Acts  (c),  there  can 

(a)  Nokes   v.    Fish,    3   Drew.     736;  (c)  13  &  14  Vict.  c.  60  ;  15  &  16  Vict. 

Hughes  v.  Howard,  25  Beav.  575.  c.  55. 

(6)  Be  Propert,  22  L.  J.  Ch.  948. 
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be  little  doubt  that  such  a  declaration  of  trust,  as  above  suggested, 
would  have  this  effect  (d),  and  would  also  (as  ought  to  be  the  case) 
give  to  the  mortgagor,  after  a  sale,  the  right  to  indemnity  on  the 
ordinary  footing  of  a  trustee  from  the  purchaser,  in  respect  of  the 
rent  and  covenants  (e). 

(2.)  Declaration  oftnist  of  nominal  reversion. 

The  risk  that  the  mortgagor  may,  by  means  of  the  nominal 
reversion  left  in  him,  cause  a  forfeiture  of  his  term  must  be  under- 
gone ;  but  the  difficulty,  with  regard  to  a  sale  may  be  removed  by 
the  introduction  into  the  power  of  sale,  of  a  declaration  of  trust  of 
the  nominal  reversion,  after  sale  for  the  purchaser  (/). 

(3.)  Mortgage  by  assignment. 

A  mortgage  of  leasehold  may  be  by  assignment  of  the  residue  of 
the  term,  in  which  case  the  mortgagee  will  become  liable  to  all  the 
covenants  of  the  lease.  At  one  time  the  cases  were  conflicting  in  Liability  of 
respect  of  the  liabihty  of  the  mortgagee,  though  assignee,  if  he  did  ^g^^  not  in 
not  take  possession  (gf).  The  question,  however,  has  long  since  possession, 
been  settled  (h),  and  it  is  now  clear,  both  on  principle  and  sound 
authority  (i),  that  if  a  mortgagee  accepts  an  assignment  of  all  the 
remaining  interest  in  the  term,  he  will  be  liable  to  the  payment  of 
the  rent,  and  performance  of  the  covenants  in  the  original  lease,  so 
long  as  he  shall  be  the  legal  owner  thereof,  although  he  shall  not 
take  actual  possession  of  the  premises.  The  Court  will  not,  on  the 
one  hand  (k),  assist  the  lessor  in  an  action  brought  by  him  against 
the  mortgagee  for  a  discovery  of  the  deed  of  assignment  to  him 
and  for  a  specific  performance  of  the  covenants,  but  will  leave  the 
lessor  to  his  remedy ;  so  neither  will  it,  on  the  other  hand  (t), 
after  the  lessor  has  obtained  judgment  against  the  mortgagee  for 
the  arrears  of  rent,  give  the  mortgagee  rehef,  although  he  has 
never  been  in  posssesion. 

{d)  Per  Wood,  V.   C,  Kay,   420 ;  He  (h)   Westerdell  v.  DaU,  7  T.  R.  312  ; 

CoUingwood,  6  W.  R.  536.  Stone  v.   Evam,  Woodf.  L.    &  T.  240, 

(e)  See  per  Wigram,  V.  C,  Phene  v.  ed.  11 ;  Turner  v.  Richardson,  7  East, 

Oillan,  5  Ha.  9.  340,  note  ;  Mayor  of  Carlule  v.  Blamire, 

(/)  2  Dav.  Conv.  670,  ed.  3.  8  ib.  487. 

(g)  Eaton  v.  Jaques,  Doug.  455  ;  Chin-  (i)   Williams  v.  Bosanquet,  1  Br.  &  B. 

nery  v.  BlacTcbume,   1   H.  Bl.  117,  n.  ;  238  ;  3  Moore,  500 ;  Burton  v.  Barclay, 

Jackson  v.    Vernon,   ib.,   as  opposed  to  7  Bing.  745  ;  Haig  v.  Rm,ian,  i  Bli. 

Cook  V.    Harris,   1   Lord.   Raym.  367  ;  K.  S.  38. 

Sparkes  v.  Smith,  2  Vern.  276  ;  PiWnrj-  (k)  Sparkes  v.  Smith,  sup. 

ton  V.  Shaller,  ib.  374.  {I)  Pilkinglon  v.  Shallcr,  sup. 
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A  mortgagee  by  equitable  assignment  is  not,  however,  liable  to 
the  covenants  (m). 

In  case  of  mortgage  by  assignment,  the  liability  of  the  mort- 
gagee on  the  covenants  ceases  on  transfer  or  sale  and  assign- 
ment (m). 


(4.)  Corrvparatwe  advantages  of  mortgage  by  underlease  and 
mortgage  by  assignment. 

The  form  of  the  mortgage  will  be  in  some  degree  determined  by 
the  amount  of  the  rent  and  nature  of  the  covenants  to  which  the 
leaseholds  are  subject.  If  the  rent  be  trifling,  and  the  covenants 
not  of  a  kind  likely  to  be  burdensome,  the  mortgage  should  be 
made  by  assignment,  because  it  is  expedient  that  the  mort- 
gagee should  have  the  whole  legal  interest,  rather  than  a  mere 
derivative  estate.  It  is  expedient  both  for  the  purpose  of  a  sale, 
and  because  it  precludes  the  mortgagor  from  forfeiting,  or  doing 
other  mischief  with,  the  nominal  reversion  which  is  left  in  him  by 
an  underlease.  If,  however,  the  rent  be  large,  or  the  covenants 
burdensome,  for  which  the  mortgagee  as  assignee  will  be  liable  (o), 
the  mortgage  must  be  made  by  underlease.  The  mortgagee  will 
not  then  be  liable  to  the  superior  landlord  in  respect  of  the  rent  or 
covenants  of  the  original  lease  (p),  although,  of  course,  the  chattels 
on  the  property  will  be  liable  to  distraint,  a  consideration  which 
may,  in  some  cases,  be  very  important  (q). 

(5.)  Renewal  of  lease  by  mortgagee. 

It  is  decided  that  if  the  mortgagee  of  a  leasehold  estate  obtain  a 
renewal  of  the  lease,  although  there  subsisted  only  a  tenant  right, 
the  renewed  lease  will  be  held  subject  to  the  like  equity  as  sub- 
sisted in  the  old  lease,  and  will  be  redeemable  accordingly  (r) ;  the 
mortgagee,  however,  is  not  bound  to  renew,  and  in  case  he  does, 


(ot)  See  inf.  p.  318,  and  cases.  Brewer,  Sel.  Ca.  in  Ch.  55  ;  2  P.  Wms. 

(»)  Onslm'!  T.  Cia-rie,  2  Mad.  330.  511;  Lee  v.  Vernon,  5  Bro.  P.  C.  10  ;  and 

(o)  Traherm  v.  Sadlwr,  5  Bro.  P.  C,  see  Fitzgerald  v.  Bainsford,  1  Ba.  &  Be. 

179.  37,  note  ;  Taster  v.  Marriott,  Amb.  668  ; 

ip)  Holford  V.  SatOi,  1  Doug.  183  ;  Rawe  v.  Chichester,  ib.  715  ;    Owen  v. 

Mrl  of  Derby  v.  Tm/lor,  1  East,  502.  Williams,  ib.  734 ;  1  Lead.   C.  in  Eq. 

{q)  2  Dav.  Oonv.  668,  ed.  3.  48,  ed.  5  ;  Pickering  v.  Vowles,  1  Bro. 

(r)  RmhwortKs  case,  Freem.  12  ;  Holt  0.  C.  197. 
V.   H.   1  Ch.   Ca.    190;    Bakesiraio  v. 
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will  be  entitled  to  his  costs  in  effecting  the  renewal,  with  in- 
terest (s),  at  the  rate  on  the  original  principal  (t). 

The  above  rule,  however,  as  against  the  mortgagee,  only  applies  wien  mort- 
when  the  mortgagee  obtains  a  renewal  behind  the  back,  or  by  some  toufe Teneted 
contrivance  in  fraud,  of  those  who  were  interested  in  the  old  lease  l^s^e, 
and  where  there  is  either  a  remnant  of  the  old  lease,  or  a  tenant 
right  of  renewal  on  which  the  old  lease  could  be  engrafted  (u). 
And  therefore,  in  a  case  where,  after  a  mortgage  of  a  lease,  the 
landlord  recovered  in  ejectment  for  non-payment  of  rent  and  the 
nine  months  allowed  by  the  Irish  statute  to  redeem  had  elapsed 
without  redemption  either  by  mortgagor  or  mortgagee,  and  the 
mortgagee  gave  notice  to  the  other  that  he  should  not  redeem,  and 
acted  without  fraud,  a  new  lease,  granted  by  the  lessor  to  the  mort- 
gagee at  the  expiration  of  the  nine  months,  was  held  to  belong  to 
him  absolutely,  although  the  agreement  had  been  entered  into 
during  the  nine  months  (x) ;  and  the  same  would  seem  to  apply  to 
a  case  under  the  English  statute,  4  Geo.  2,  c.  28,  which  gives 
six  months  to  redeem. 

When  a  renewable  lease  is  made  the  subject  of  mortgage,  a  cove-  Covenant  as 
nant  should  be  introduced  on  the  part  of  the  mortgagor  for  con-  renewal." 
curring  at  his  own  expense  in  all  lawful  acts  for  obtaining  a 
renewal,  for  otherwise  the  mortgagee  cannot  compel  him  to  do 
BO  (z).  And  there  should  be  added  an  agreement,  that,  if  he 
refuses,  it  shall  be  lawful  for  the  mortgagee  to  renew  and  to 
charge  the  estate  with  the  costs  and  interest.  As  the  mortgagee 
has,  independently  of  any  special  agreement,  a  right  to  renew  and 
charge  the  estate  with  the  costs  and  interest,  there  does  not  seem 
any  positive  necessity  for  the  introduction  of  the  covenant  per- 
mitting the  mortgagee  to  renew;  yet,  when  freeholds  are  mort- 
gaged with  leaseholds,  the  provision  charging  the  costs  of  renewal 
and  interest  on  the  whole  of  the  mortgaged  property  should  be 
inserted,  and  would  be  useful  in  preventing  questions  as  to  priority 
with  subsequent  incumbrancers  (a). 

A  release  by  the  mortgagee  of  the  right  of  renewal  will  not  be 
binding  on  the  mortgagor  or  his  representative  claiming  a  right  to 
redeem  (&). 

(s)  Laconv.  Mertins,   3  Atk.  4;  God-  {z)  Lacon  v.  Mertins,  sup.;   Manlove 

frey  v.    Watson,    ib.    618 ;    Manlove  v.  v.  Bale,  sup. 

Bale,  2  Vera.  84.  (a)  2  Dav.  Conv.  611,  ed.  3. 

(t)   Woolley  V.  Drag,  2  Anstr.  551.  (6)  O'Reilly  y.  Fetherstone,  4  Bli.  N.  S. 

(u)   Vide,  1  Ba.  &  Be.  47.  161. 

{x)  Nesbitt  v.  TredcnnicJc,  ib.  29. 
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(6.)  Renewal  by  mortgagor. 

If,  on  the  other  hand,  the  mortgagor  renew,  although  not  in  ac- 
cordance with  the  coTenant  to  renew,  the  new  lease  will  be  held  to  be 
a  graft  on  the  old  one,  and  subject  in  equity  to  the  same  mort- 
gage as  affected  the  old  lease  (c).  And  such  equity  will  defeat 
any  lien  of  the  mortgagor's  solicitor  for  his  costs  (d) ;  and,  where 
the  mortgagor  renders  the  renewal  of  the  lease  impossible  by  him- 
self purchasing  the  reversion  in  fee  and  so  merging  the  lease, 
the  estate  so  acquired  is  subject  in  equity  to  the  mortgage  (e). 


Goodwill. 


Spirit  licence. 


Effect  of  new 
lease  upon 
covenant  to 
pay. 


(7.)  Good-will  and  other  matters. 

A  mortgage  of  a  leasehold  messuage  will  comprise  the  good- 
will of  the  business  carried  on  there ;  so  that,  if  the  house  and 
good-will  are  put  up  to  sale,  the  mortgagee  will  be  entitled  to 
have  the  whole  produce  of  the  sale  applied  towards  satisfaction  of 
his  debt  (/). 

But  the  mortgagee  is  not  entitled  to  the  produce  of  the  sale  of  a 
new  spirit  licence,  obtpiined  by  the  mortgagor  after  the  former 
licence  which  was  included  in  the  mortgage  has  been  forfeited ; 
especially  if  the  mortgagee  has  previously  sold  the  premises  under 
the  power  of  sale  in  the  deed(^). 

If  a  lessee  mortgages  his  lease  with  a  covenant  for  payment  of 
the  debt,  and  then  both  parties  join  in  surrendering  the  lease  for 
the  purpose  of  having  a  new  lease  granted,  and,  it  is  agreed  that  it 
shall  be  assigned  to  the  mortgagee,  and  that  the  arrangement  shall 
not  prejudice  any  other  security  of  the  mortgagee,  the  covenant  in 
the  original  mortgage  deed  is  not  extinguished  by  the  surrender  of 
the  lease  (h) ;  and  qucere,  if  it  would  not  be  the  same  without  such 
agreement? 

A  mortgage  by  way  of  assignment  and  underlease  to  the  debtor. 


(c)  Fector  v.  Philpott,  12  Pri.  197  ; 
1  Lead.  Ca.  in  Eq^.  55,  ed.  5  ;  ffughes  v. 
Howard,  25  Beav.  575  ;  Moody  v,  Mat- 
thews, 7  Ves.  174  ;  Nightingale  v.  Loao- 
son,  cited  there ;  Sims  v.  Helling,  21 
L.  J.  Ch.  76  ;  Yem  v.  Edwards,  1  De  G. 
&  Jo.  598  ;  4  Jur.  N.  S.  647,  affirming 
3  K.  &  J.  664. 

(d)  Smith  V.  Chichester,  2  Dr.  &  "W. 
393  ;  overruling  Bernard  v.  Drought,  1 
Moll.  38. 


(e)  Trvmper  v.  T.  14  Eq.  295,  V.  C. 
Bacon ;  affirmed  8  Ch.  870 ;  and  see 
Evans  v.  Walske,  2  Sch.  &  Lef.  519; 
JRandall  v.  Russell,  3  Mer.  190;  and 
Mardman  v.  Johnson,  ib.  347  ;  Postle- 
thwaite  v.  Lewthwaite,  2  Jo.  &  H.  237.    ■ 

(/)  Ghiasumy.  Dewes,  5  Russ.  29. 

{g)  Manifold  v.  Morris,  5  Bing.  N.  C. 
420  ;  cxp.  Seid,  1  D.  &  C.  250. 

(h)  Greenwood  V.  Taylor,  14  Sim.  505; 
A.G.v.  Cox,  8  H.  L.  272. 
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if  the  rents  to  be  received  during  the  term  exceed  the  amount  of  Underlease  to 
principal  and  interest  after  deducting  ground  rent,  was  usurious  mortgagor. 
before  the  repeal  of  the  usury  laws,  and  will  now,  if  exorbitant,  be 
fraudulent  in  bankruptcy  (i). 


(8.)  Surrender  and  bankruptcy. 

A  surrender  by  a  mortgagor-lessee  will  not  destroy  charges  pre-  Effect  of 
"  ,.,  oi  surrender. 

viously  created  by  the  surrenderor  (/c). 

If  an  equitable  mortgagee  of  a  leasehold  apply  for  a  sale  in  a 
case  of  bankruptcy,  the  Court  will  not  order  the  parties  to  in- 
demnify the  trustees  against  breach  of  covenants,  but  will  give 
the  assignees  time  to  consider  whether  they  will  accept  or  reject  the 
lease  (I).  And,  if  the  assignees  do  not  come  to  a  decision  within 
a  reasonable  time,  the  Court  will  make  the  usual  order,  giving  the 
trustees  the  option  to  conduct  the  sale  if  they  choose  (m). 

By  B.  A.,  1869,  s.  23,  upon  the  disclaimer  of  a  lease  by  the  Bankniptoy. 
trustee,  the  lease  is  to  be  deemed  to  have  been  surrendered  from 
the  date  of  the  order  of  adjudication ;  so  that  the  trustee  is  in  the 
position  of  never  having  had  any  estate  in  the  premises,  and,  if  the 
trustee  sever  the  fixtures  before  disclaimer,  the  landlord  can,  after 
disclaimer,  recover  their  value  from  the  trustee  (n). 

A  disclaimer  by  the  trustee  will  not  affect  any  mortgage  by  the 
bankrupt-lessee,  whether  by  assignment,  underlease,  or  deposit  (o). 

Under  Bktcy.  Rule  28,  1871,  the  leave  of  the  Court  must  be  ob-  Leave  to 
tained  for  a  disclaimer ;  and  if  third  parties  are  likely  to  be  affected, 
the  disclaimer  will  be  restricted  to  the  equity  of  redemption  (p). 


(9.)  Insurance  against  fire. 

In  framing  covenants  relating  to  insurance  of  leasehold  property, 
care  must  be  taken  that  the  stipulations  are  not  repugnant  to  any 
covenants  for  insurance,  which  are  contained  in  the  original  lease. 
As,  for  instance,  if  the  covenant  in  the  lease  be  to  insure  in  the 
name  of  the  lessor,  it  must  not  be  stipulated  that  the  mortgage 
insurance  shall  be  in  the  name  of  the  mortgagee ;  for  if  it  were  so, 

(i)  Inf.  p.  688.  (m)  Eap.  Brook,  10  Ch.  D.  100,  C.  A. 

(h)  Pleasant  v.  Benson,  14  East,  234,  (o)  Rob.  Bky.  400,  ed.  3. 

238  ;  Doe  v.  Pyke,  5  M.  &  S.  146.  (p)  Be  WiUm,  13  Eq.  186  ;  20  W.  R. 

{I)  Exp.  Fletcher,  1  D.  &  C.  318.  363,  V.  C.  Bacon, 
(m)  /*.  356. 
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the  mortgagor  would  be  obliged  to  keep  up  two  insurances  instead 
of  one.  It  is  not  right,  however,  for  the  mortgagee  to  rely  on  the 
covenant  in  the  original  lease ;  he  should  insist  on  having  a  cove- 
nant for  insurance  on  which  he  can  himself  sue  (q). 

Effect  of  X  feneral  assignment  by  a  debtor,  after  an  enumeration  of  specific 

signment.  articles,  of  "  all  other  his  personal  estate  and  effects,  '  will  pass  a 

lease  and  a  mortgage  of  leaseholds,  if  the  intention  is  apparent 

that  the  assignment  should  be  general  (r). 
An  assignment  by  a  debtor  of  his  "  effects,"  stock,  books,  and 

book  debts,  will  pass  the  cattle  on  the  farm  (s). 


(10.)  Delivery  of  title  deeds. 

The  same  precautions  in  regard  to  the  handing  over  the  lease 
and  other  documents  of  title  must  be  observed  in  mortgages  of 
leasehold  as  in  those  of  freehold  (i). 

(?)  2  Dav.  Conv.  671.  ed.  3.  sonv.  Blackburn,  10  Jur.  N.  S.  1131,  Q.  B. 

(r)  Hinger  r:  Cann,  3  M.  &  W.  343  ;  {s)  Lewis  v.  Rogers,  1  C.  M.  &  E.  48. 

V.  Stewart,  14  ii.  47.     See  Harri-  (t)  Sup.  p.  228. 
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8.  Receiver  and  other  matters 257 

9.  Trust  of  sale  monies       ......  258 

10.  Lord  Cranworth's  Act 259 

11.  Lord  St.  Leonards'  Act 264 

(1.)  Form  of  power  of  sale. 

It  is  now  usual  in  practice  to  give  the  mortgagee  a  power  of  sale 
over  the  estate  in  case  default  is  made  in  payment  of  the  mortgage- 
money  beyond  a  time  limited.  The  modes  of  accomplishing  this 
are  various.  In  some  instances,  the  estate  is  limited  to  the  use  of 
the  mortgagee  for  a  term  of  years,  with  the  usual  proviso  for  re- 
demption, and  subject  thereto,  to  the  use  of  trustees  in  fee  upon 
trust  to  sell.  In  other  instances,  it  is  limited  at  once  to  trustees  in 
fee  in  trust  to  sell  if  the  money  is  not  paid  at  a  given  day,  and 
the  proviso  for  redemption  is  also  inserted.  In  other  instances,  it 
is  limited  to  the  mortgagee  in  fee  upon  trust  to  sell  if  the  money 
is  not  paid  as  in  the  preceding  instance;  and,  in  others,  it  is 
limited  to  the  mortgagee  in  fee,  with  the  usual  proviso  for  re- 
demption, attended  with  a  declaration  that,  if  default  is  made  in 
payment  at  the  given  time,  it  shall  be  lawful  for  the  mortgagee, 
bis  heirs  or  assigns,  after  notice  in  writing  requiring  payment,  to 
sell,  &c.  To  which  is  sometimes  added  a  proviso,  that  such  power 
of  sale  shall  not  prejudice  the  right  of  foreclosure,  but  this  is 
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superfluous  and  now  abandoned  (a).  And  a  proviso  may  be 
inserted,  that  the  assigns  of  the  mortgagee,  their  executors,  ad- 
ministrators, or  assigns,  shall  have  the  like  power  as  if  they  had 
been  parties  to  the  deed. 

The  power  should  be  limited  to  the  executors  and  not  the  heirs 
of  the  mortgagee,  for  the  heirs  are  in  no  way  interested  in  the 
money  (&). 

The  word  'assigns  '  should  never  be  omitted  (c). 

Both  a  power  and  trust  for  sale  may  be  given  to  a  third  party ; 
but  it  is  better  that  they  should  be  reposed  in  the  mortgagee,  with 
such  restrictions  as  may  prevent  his  doing  needless  injury  to  the 
mortgagor  {d). 

Any  of  the  above  modes  are  valid  and  effectual,  but  the  limitation 
to  the  mortgagee  in  fee  is  most  to  be  recommended ;  for,  on  breach 
of  the  proviso,  it  bestows  on  the  mortgagee  an  absolute  estate ;  and, 
at  the  end  of  a  further  time,  gives  him  a  power  of  sale  ;  and  leaves 
open  to  him  the  option,  in  the  mean  time,  of  bringing  his  action 
to  foreclose. 

(2.)  Concwrrence  of  the  mortgagor. 

Doubts  were  formerly  entertained  of  the  validity  of  an  exercise  of 
these  powers  of  sale  without  the  concurrence  of  the  mortgagor,  or 
the  sanction  of  the  Court  of  Chancery  (e) ;  but  it  is  now  well  estab- 
lished, that  a  mortgagee  can  make  a  perfect  title  to  the  purchaser 
without  the  concurrence  of  the  mortgagor  (/). 

The  concurrence  of  the  mortgagor  cannot  be  required  by  a 
purchaser,  although  there  be  an  express  covenant  on  his  part  to 
join  in  the  sale,  and  an  action  brought  by  a  purchaser  to  compel 
the  mortgagor  to  concur  in  the  conveyance  will  be  dismissed  with 
costs ;  and,  if  a  purchaser  refuses  to  complete  by  reason  of  the 
mortgagor  not  concurring,  specific  performance  will  be  decreed 
against  him  with  costs.  But,  in  a  case  where  a  legal  mortgage  with 
a  power  of  sale  was  created  by  an  administrator  in  favour  of  a 
person  who  held  the  title  deeds  by  way  of  deposit  from  the  de- 
ceased, to  secure  as  well  the  sum  due  from  the  deceased  as  a 

(a)  2  Dav.  Conv.  620,  ed.  3.  Powel,  Com.  Eep.  603. 

(6)  2  Dav.  Conv.  620,  ed.  3.  (/)    Clay  v.  Sharpe,  18  Ves.  346  n.  ; 

<c)  Bradford  v.  Belfield,  2  Sim.  264,  Sug.  V.  &  P.  App.  No.  xiii.  p.  1096, 

notwithstanding  Osborne  to  Rowlett,  13  ed.  11,  and  p.  396,  ed.  14 ;  Oordery.  Mor- 

Ch.  D.  774,  M.R.  gan,  18  Ves.  344;  Alexander  v, 

[d)  2  Dav.  Conv.  613,  ed.  3.  6  Ir,  Eq.  Eep.  513 ;  1  Jo.  &  Lat 

(e)  1  Pow.  on  Mrtg.  14,  ed.  4  ;  Croft  v.       670. 
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further  sum  advanced  to  the  administrator,  Sir  J.  Knight  Bruce 
held  both  the  administrator  and  the  cestuis  que  trust  to  be 
necessary  parties  to  a  bill  filed  by  the  mortgagee  against  a  purchaser 
for  specific  performance  of  the  contract  for  sale  (g) ;  and  the  power 
must  be  free  from  doubt  {h). 

But  the  purchaser  is  entitled  to  a  conveyance  from  the  trustee  of 
an  outstanding  interest,  which  has  been  declared  to  be  held  in 
trust  for  better  securing  the  mortgage  debt  (i). 


(3.)  Notice  of  sale. 

It  should  be  stipulated,  that  the  power  of  sale  shall  not  be  exer- 
cised until  after  the  expiration  of  a  certain  notice,  and  it  has  been 
said  that  a  power  to  sell  without  notice  is  of  an  oppressive 
character  (k). 

The  notice  required  by  the  power  of  sale  need  only  be  given  to  To  whom 

^  ■>  ^  •'         °  notice  should 

the  mortgagor  and  those  claiming  under  him,  and  need  not  be  be  given. 
given  to  persons  who  claim  paramount  to  the  mortgagor  but,  at 
the  same  time,  subject  to  the  mortgage,  even  though  such  persons 
may  have  a  right  to  redeem,  and  to  require  an  account  of  the 
proceeds  of  the  sale  (l). 

Where  the  notice  is  to  be  given  under  the  hand  of  the  mortgagee 
— queer e,  whether  a  letter  of  the  solicitor  is  enough  (m). 

A  notice  served  on  the  infant  heir  arid  his  guardian  was  held 
sufficient  («).  And  it  is  unnecessary  to  provide  that  the  notice 
shall  be  valid  notwithstanding  the  disability  of  the  person  on 
whom  it  is  served  (o). 

Where  the  notice  is  to  be  left  at  the  last  place  of  abode,  fixing  it 
on  the  door  of  the  house,  which  answers  that  description,  is 
sufficient  (p). 

If  there  be  no  person  in  existence  to  whom,  under  the  terms  of 
the  power,  notice  should  be  given,  the  power  cannot  be  exer- 
cised (g). 

(g)  Sanders  v.  Richards,  2  Coll.  568.  {n)  Tracey  v.  Lawrence,  2  Drew.  403; 

(A)  Curling  v.  ShtUileworih,  6  Bing.  18  Jur.  590;  Woods  v.  Ilr/de,  10  W.  E. 

121.  339  ;  Seeves  v.  Baker,  18  Beav.  372 ;  18 

(i)  Hampshire  v.  Bradley,  2  CoU.  34.  Jur.  588. 

{k)  Miller  v.  Cook,  10  Eq.  641,  V.  C.  (o)  lb.    Bobertson  v.  Lockie,  15  L.  J. 

Stuart.  Ch.  379,  a  case  of  insanity. 

(?)  Maior  V.  Ward,  5  Ha.  598.     See  ( p)  Major  v.  Ward,  sup. 

Hawkins  v.  Bamsbotiom,  1  Pri.  138.  (?)  Parkinson  y.  Hanbmry,  1   Dr.   & 

(m)  1  Sug.  Pow.  253,  ed.  7.  Sm.  143 ;  2  L.  R.  H.  L.  1. 
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Waiver. 


Month — 
whether  lunar 
or  calendar. 


13  &  14  Vict, 
c.  21. 


A  six  months'  notice,  served  after  its  date,  was  held  substantially 
sufficient,  where  the  sale  did  not  tafce  place  till  after  six  months 
from  the  time  of  service  (r) ;  and  the  fact  that  the  agreement  for 
sale  was  made  before  the  expiration  of  the  notice,  is  immaterial  if 
the  agreement  were  conditional  on  non-redemption  in  the  mean- 
time (s). 

Where  the  parties  entitled  to  the  exercise  of  the  power  have 
waived  the  default,  a  fresh  notice  is  necessary  (t). 

If  there  is  a  condition  imposed  on  the  mortgagee  before  he  can 
exercise  his  power  of  sale,  he  will  be  restrained  if  the  condition  is 
not  performed  by  him  (u). 

The  contract  for  sale  binds  the  mortgagor  (x). 

The  notice  is  generally  of  six  calendar  months.  A  month  in 
law  is,  primd  facie,  a  lunar  month  or  twenty-eight  days,  unless 
otherwise  expressed  (y).  But,  in  mortgage  transactions,  a  month 
means  a  calendar  month.  It  has  been  so  decided  in  case  of  a 
foreclosure  (z),  and  was  so  considered  (though,  under  the  circum- 
stances, it  was  not  necessary  to  decide  the  point),  upon  a  covenant 
in  a  mortgage  to  pay  the  money  at  the  end  of  six  months  (a) ; 
and  the  same  rule  would  be  applied  to  any  other  computation  of 
time  relating  to  mortgages.  The  practice  of  conveyancers,  how^ 
ever,  is  to  specify  calendar  months  as  well  in  mortgages  as  in  other 
instruments.  In  considering  what  is  the  length  of  a  calendar 
month,  it  is  sufficient,  when  the  months  are  broken,  whatever  may 
be  the  length  of  either,  to  go  from  one  day  in  one  month  to 
the  corresponding  day  in  the  other  (b). 

The  act  13  &  14  Vict.  c.  21,  enacts  (s.  4),  that,  in  subse- 
quent statutes,  the  word  '  month '  shall  mean  calendar  month, 
unless  words  be  added  showing  lunar  month  to  be  intended. 


(4.)  Special  condAtions. 
The  mortgagee  with   power  of    sale  may  sell    under   special 


(r)  Metiers  v.  Erovm,  9  Jur.  N.  S.  958; 
33  L.  J.  Ch.  97. 

(s)  Major  v.  Ward,  5  Ha.  798. 

(«)  Tommey  v.  IFhite,  3  H.  L.  49. 

(u)  Gill  V.  Newton,  14  W.  R.  490, 
L.  J.      , 

(a)  Outtiridge  v.  Fletcher.  13  W.  R. 


(2/)  1  Staph.  Comm.  281,  ed.  8,  and 
cases  cited  in  notes  q  and  r. 

(a)  ATwn.  Barnard.  Ch.  324 ;  2  Eq.  Ca. 
Ab.  605. 

(o)  Dyke  v.  Sweeting,  WUles,  585,  588. 

(6)  Per  Cockburn,  C.  J.  va.  Frurminr. 
Read,  11  W.  R.  802.     And  see  2  Dav. 
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conditions,  if  not  of  a  depreciatory  character  (c),  although  strin- 
gent (d). 

A  condition  that  the  vendor  may  rescind,  if  unwilling  to  meet 
objection,  is  valid  (e) ;  also  that  the  equitable  interest  only  will  be  Only  equitable 
sold  (/) ;  and  as  to  improper  condition  on  sale  of  a  reversion,  see  {g). 

An  advertisement  is  not  necessary  (h). 

In  absence  of  special  restriction,  a  mortgagee  may  sell,  by  auction 
or  private  contract,  but,  if  either  mode  of  sale  is  alone  specified, 
the  other  cannot  be  resorted  to  (i). 


(5.)   When  sale  will  be  restrained. 

It  has  been  said,  that  if  the  power  of  sale  is  sought  to  be  exer- 
cised for  exorbitant  purposes,  without  a  due  regard  to  the  interests 
of  the  parties  concerned,  the  Court  will  interfere,  under  certain 
circumstances,  to  prevent  an  arbitrary  exercise  of  that  power ;  but 
not  without  the  actual  deposit  of  the  sum  to  which  the  mortgagee 
is  entitled  (k).  In  the  case  alluded  to,  the  mortgagee  sold  a  re- 
versionary interest  in  stock  expectant  on  the  death  of  a  woman, 
without  issue,  by  her  husband,  so  soon  after  the  husband's  death, 
that  there  might  have  been  a  posthumous  child  born,  but  there 
was  no  legal  representation  at  the  time  the  property  was  advertised 
for  sale,  though  the  widow  offered  to  pay  the  debt  and  costs  if  the 
mortgagee  would  postpone  the  sale  until  an  assignment  was 
prepared ;  Sir  J.  K.  Bruce,  V.  C,  held  that  the  mortgagee  had, 
by  his  conduct,  forfeited  his  legal  right  to  sell ;  but  the  L.  C. 
reversed  that  decision  (l). 

The  pleadings  in  a  suit  for  these  purposes  must  clearly  dis- 
close the  fraud  or  irregularity,  in  respect  of  which  relief  is 
sought  (m). 

But  the  sale  has  been  set  aside  as  oppressive  and  irregular,  where  Sale  when  set 
it  was  made  for  a  collateral  purpose  (that  of  expelling  the  plaintiff 

(c)  Eohson  V.  Bell,  2  Beav.  17.  And  (h)  Smith  v.  Durrani,  1  De  G.  &  Jo. 
see  Ord  v.  Noel,  5  Mad.  438  ;  9  Byth.  535  ;  26  L.  J.  Oh.  830 ;  appealed  to 
by  Jarm.  406,  note  i.  H.  L.  but  not  prosecuted,  9  H.  L.  192. 

(d)  Kershaw  v.  Kdloio,  1  Jur.  N.  S.  (i)  1  Dart.  &  Barb.  65,  ed.  5 ;  Brouard 
974.  V.  Dumaresque,  3  Mo.  P.  C.  457 ;  Bcyus- 

(e)  FalknerY.EquUable  <fcc.  Co.,  4  Drew.  field  v.  Hodges,  33  Beav.  90. 
352;  4  Jur.   N.    S.  1214,    V.  C.   Kin-  {Jc)  MaUhiev.  Edwa,rds,2Go\l.  i6b\\6 

dersley.  L.  J.  Ch.  405 ;  10  Jur.  349. 

(/)  Ashworth  V.  Mounsey,  9  Exc.  175.  (.1)  lb.     11  Jur.  761. 

{g)  Cragg  v.  Alexander,  "W.  N.  1867,  (m)  Adams  v.  ScoU,  7  "W.  R.  213,  V. 

305. 


C.  Wood. 
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from  participation  in  a  newspaper,  his  shares  in  which  formed  the 
subject  of  the  mortgage),  and  the  mortgagee  had  himself  become 
owner  by  means  of  a  subsequent  purchase  (n).  And  also  in  a 
case  in  which  the  power  was  exercised,  after  a  tender  of  principal 
and  interest  (the  costs  being  unascertained),  and  the  facts  were 
known  to  the  purchaser  (o). 

After  an  offer  to  redeem,  an  injunction  against  a  sale  will  be 
granted  {p) ;  and  also  after  an  offer  to  deposit  the  amount  (q). 
But  the  mere  commencement  of  a  redemption  suit,  will  not  stop  a 
sale  (r). 

A  mortgagee  with  a  power  of  sale  stands  in  a  fiduciary  character, 
as  he  is  trustee  of  the  surplus  for  the  mortgagor,  and  must  take  all 
reasonable  means  to  prevent  a  sacrifice  of  the  property  (s). 

As  to  the  nature  and  extent  of  the  obligations  enforced  by  the 
duty  to  obtain  the  best  price,  see  (t). 

A  mortgagee  is  chargeable  with  the  full  value  of  the  mortgaged 
property  sold,  if,  from  want  of  care  and  diligence,  it  has  been  sold 
at  an  undervalue  (u). 

Eeasonable  demand,  before  a  sale,  is  necessary,  in  order  to 
enable  the  mortgagor  to  comply  (x).  And  generally  an  injunction 
will  be  granted  against  a  mortgagee  improperly  exercising  the  power 
of  sale  (y) ;  and  a  collusive  sale,  and  reconveyance  by  the  purchaser 
to  the  mortgagee,  do  not  bind  the  mortgagor  (z). 

An  action  will  lie,  at  the  suit  of  the  mortgagor,  against  the 
mortgagee  for  unreasonable  exercise  of  the  power  (a). 

A  second  mortgagee  had  no  remedy  at  law  against  the  mort- 
gagee for  a  negligent  sale  (6) ;  secus,  since  the  Jud.  Act. 

(m)  BoUrtson  v.  Norris,   1  Gifif.  421 ;  19,  972  ;  'Thurlow  v.  Mackeson,  i  L.  E. 

i  Jur.  N.  S.  155  ;  affirmed  ib.  443.  Q.  B.  97  ;  Sug.  V.  &  P.  65,  ed.  14  ;  Dart 

(o)  Jenkins  v.  Jones,  2  ib.  99.      See  &  Barb.  67,  ed.  5. 

Eosken  v.  Sincock,  11  Jur.  N.  S.  477,  V.  (u)  National  Bank  of  Australasia  v. 

C.  Kindersley.  United  &e.  Co.,  4  App.  Gas.  391. 

{•p)  Mhodcs  V.  Buckland,  16  Beav.  212.  {x)  Masscy  v.  Sladen,  4  L.  E.  Exc.  13. 

{q)  Cotterell  v.  Stratton,  8  Ch.  304.  [y)  Whitwortk  v.  Mhodes,  20  L.  J.  Ch. 

(r)  AdaTTis  v.  Scott,  7  W.  R.  213,  V.  105  ;  Oockell  v.  Bacon,  16  Beav.  158. 

C.  Wood.  (s)  Robertson  v.  Norris,  sup. 

(s)  Jenkins  v.  Jones,  sup.  [a)  BrigMy  v.  Norton,  11  W.  E.  167, 

{t)  Davey  v.  Durrani,  1  De  G.  &  Jo.  Q.  B.  ;  Rogers  v.  Mutton,  31  L.  J.  Exc. 

535  ;  appealed  but  not  prosecuted,  9  H.  275 ;  Toms  v.  Wilson,  11  W.  E.   117, 

L.  192  ;  Marriott  v.  Anchor  Iiis.  Co.,  7  Q.  B'. 

Jur.  N.  S.  155  ;  2  Giff.  457  ;  Harper  v.  (6)  Maughan  v.  Slmrpe,  10  Jur.  N.  S. 

Eayes,  ib.   210  ;  reversed  2  De  G.  F.  989,  0.  P.     See  Prichard  v.  fFilson,  ib. 

k  Jo.  542  ;  7  Jur.  N.  S.  245  ;  FerramdY.  330,  M.  R.  ;  3  N.  E.  350. 
Clay,  1  Jur.  165  ;  Orine  v.Wright,  3  Jur. 
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If  a  power  of  sale  be  vested  in  a  trustee,  the  Court  will,  it  seems,  Power  of  sale 
grant  an  injunction  against  proceeding  to  a   sale,   if  reasonable  ™*'™*«^- 
notice   of  the   intended  sale  is  not  given  to  the  mortgagor,  the 
trustee  being  bound  to  attend  to  the  interests  of  both  parties  (c). 

If  the  solicitor  of  a  mortgagee  refuses  to  desist  from  exercising 
the  power  of  sale,  unless  the  mortgagor  pays  expenses,  with  which 
he  is  not  chargeable,  money  paid  under  such  compulsion  may  be 
recovered  back  in  an  action  for  money  had  and  received  (d). 

The  unsupported  declaration  of  the  mortgagee,  that  default  has 
been  made  in  payment  of  the  mortgage  debt,  is  not  evidence  of  the 
fatet  as  against  a  purchaser  (e).  In  the  case  cited,  the  usual  receipt 
clause,  protecting  the  purchaser,  was  wanting. 

A  power  of  sale,  given  in  a  mortgage  deed,  will  not,  it  seems,  be  Power  of  sale 
implied  in  a  subsequent  deed,  by  which  the  interest  then  due  is  ™^ '°  ' 
turned  into  principal  and  the  total  amount  charged  afresh  on  the 
premises  (/). 

A  provision  in  the  mortgage,  to  sell  part  of  the  mortgage  pre- 
mises at  a  fixed  price  is  illegal  (g).  The  Court  has  refused  to  set 
aside  a  sale  by  the  first  mortgagee  on  the  ground  that,  after 
making  preliminary  arrangements  (but  without  a  binding  contract) 
for  an  advantageous  sale  of  the  property,  he  bought  up  the  interest 
of  the  second  mortgagee  at  a  reduced  price,  without  informing  him 
of  such  arrangements  (h). 

(6.)  Clause  protecting  purchaser  against  irregularities  in  sale. 

Where  the  mortgagee  covenants  not  to  sell  without  notice,  but 
there  is  the  usual  clause  protecting  the  purchaser  from  inquiry, 
and  declaring  it  to  be  the  intention  that  the  covenant  should 
operate  only  so  as  to  give  the  mortgagor  a  right  to  damages,  the 
Court  will  not  grant  an  injunction  against  the  exercise  of  the 
power  without  notice  (hh).  A  purchaser,  however,  who  is  aware 
that  notice  has  not  been  given,  cannot  sustain  his  purchase  (i) ; 
and  the  mortgagor  is  entitled  to  rescind  the  contract  (fc),  notwith- 

(c)  Anon.  6  Mad.  10.  (h)  Dolman  r.  Nokes,  22  Bear.  402. 

(d)  Close  v.  Phipps,  7  Man.  &  G.  586  ;  (M)  Prichard  v.  Wilson,  mp.  See  2 
8  Scott's  K.  R.  381.                                         Dav.  Cony.  624  n.  d,  ed.  3. 

(e)  Bohson  v.  Bell,  2  Beav.  17.  (i)  Parkinson  v.  Hanbury,   1  Dr.  & 
(/)  Curling  v.  Shuttleworth,  6  King.       Sm.  143  ;  2  De  G.  Jo.  &  Sm.  452. 

121.  (^")  Forsler  v.  Hoggart,  15  Q.  B.  155  ; 

ig)  Be  Edward,  11  Ir.  Ch.  367.  14  Jur.  757. 

Digitized  by  Microsoft® 


254 


MORTGAGES  "WITH  POWER  OF  SALE. 


Chap.  26. 


standing  the  usual  receipt  clause  was  in  the  mortgage  deed  exempt- 
ing the  purchaser  from  inquiry.  But  the  eifect  of  a  provision 
that  express  notice  that  no  default  has  been  made  should  not  affect 
the  purchaser,  was  considered  in  {I).  Even  if  the  mortgage  debt 
has  been  satisfied  at  the  time  of  sale,  the  sale  is  valid  if  the 
purchaser  has  no  notice  (m). 

It  has  been  thought,  that  the  clause  protecting  purchasers  which 
is  inserted  in  the  form  of  power  generally  used,  goes  beyond  the 
intention,  which  is  to  render  questions  as  to  the  regularity  of  the 
sale  immaterial  when  it  has  once  been  completed,  and  not  to 
deprive  the  mortgagor  of  the  right  of  stopping,' beforehand,  an 
irregular  sale  (n). 


Transfer. 


trustee. 


(7.)  By  whom  the  power  may  be  exercised. 

The  power  of  sale  may  be  exercised  after  a  transfer,  although 
the  mortgagor  joined,  and  the  amount  of  debt  and  the  time  of  pay- 

Sub-mortgage.  ment  are  changed  (o).  Qucere,  whether  the  power  continues  upon 
a  sub-mortgage  (p). 

'  Assigns '  of  A  question  sometimes  arises  how  far  a  trust,  or  a,  power,  to  sell 
or  mortgage  can  be  performed  by  the  assigns  of  a  trustee,  and 
whether  such  a  trust  survives,  or  whether  the  surviving  trustees 
must  join  vdth  the  representatives  of  the  deceased  trustee.  The 
cases  seem  to  establish  the  following  distinctions  : 

When  the  trust  or  power  is  limited  to  the  trustees,  their  heirs 
and  assigns,  and  there  is  no  power  to  appoint  new  trustees,  an 
assign  by  act  inter  vivos,  ov  by-  will,  may  perform  the  trust  (q). 
It  was  at  least  doubtful  where  the  word  '  assign  '  was  omitted  (r) : 
but  a  recent  case  has  decided  that  the  omission  is  immaterial,  at 
all  events  in  a  will  (rr). 


(t)  Ford  V.  Seely,  3  Jut.  N.  S.  1116, 
V.  C.  Stuart.  And  see  Dicker  v.  Anger- 
steim,  3  Ch.  D.  600,  M.  E. 

(m)  Dicker  v.  Ange/rstem,  sap. 

{n)  2  Dav.  Conv.  624  n.  d,  ed.  3. 

(o)  Young  v.  Roberts,  15  Beav.  558  ; 
Boyd  V.  Petrie,  7  Ch.  385  ;  reversing  10 
Eq.  482,  M.  R. 

(p)  Cruse  V.  Jfowell,  2  Jur.  N.  S.  636. 

(q)  Titley  v.  Wolstenholme,  7  Beav. 
425  ;  1  Sug.  Pow.  133,  ed.  8  ;  Hall  v. 
May,  3  K.  &  J.  585  ;  8  Jur.  N.  S.  907  ; 
Ockleston  v.  Eeap,  1  De  G.  &  Sm.  640  ; 
Ashton  V.  Wood,  3  Sm,  &  G,   436  ;    3 


Jur.  N.  S.  1165  I  lewin's  Tr.  210^2, 
ed.  7.  ■ 

(r)  Cooke  v.  Cfamfofd,  13  Sim.  91  ;  6 
Jur.  723  ;  Bradford  v.  Belfield,  2  Sim. 
264  ;  Cole  v.  Wade,  16  Ves.  27 ;  WiUon 
V.  Bennett,  5  De  6.  &  S.  475 ;  16  Jur. 
966  ;  Macdonald  v.  Walker,  14  Beav. 
556  ;  Stevens  v.  A'u^ten,  3  E.  &  E.  685  ; 
7  Jur.  N.  S.  873  ;  30  L.  J.  Q.  B.  212  ; 
He  Bwrtt,  1  Drew.  319  ;  1  Jiirm.  Wills, 
673—5,  ed.  3. 

(rr)  Osborne  to  Sowlett,  13  Ch.  D.  774, 
M.  R. 
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Where  a  power  to  sell,  or  to  consent  to  a  sale,  is  limited  to 
several  trustees  and  their  heirs  by  deed,  the  surviving  trustees 
cannot,  it  seems,  alone  execute  the  power  (s).  Where  a  trust  to 
sell  is  limited  by  will,  it  seems  the  survivors  may  act  alone,  even 
though  the  limitation  he  to  the  trustees  "and  their  respective 
heirs  and  assigns  "  (i).  But  in  the  case  cited,  the  trustees  were 
also  executors,  and  the  debts  were  charged  on  the  mixed  fund  ;  and 
it  seems  open  to  argument,  that  a  trust  to  sell,  limited  by  deed  to 
trustees  "  and  their  heirs,"  would  be  construed  in  the  same  way, 
that  is,  that  the  trusts  will  follow  the  estate,  consistently  with  the 
rule  as  to  a  power  surviving  to  joint  executors  («). 

In  the  above  cited  cases  of  Townsend  v.  Wilson  (w),  and  Hall  v. 
Dewes  (w),  there  was  a  power  to  appoint  new  trustees,  and  it  was  not 
decided  whether  the  surviving  trustees  could  act  jointly  with  the 
heir  of  the  deceased  trustee,  or  whether  new  trustees  must  be  ap- 
pointed under  the  power  in  the  place  of  the  latter.  But  it  would 
seem  that  the  heir  and  surviving  trustees  would  properly  act, 
unless  the  power  imperatively  required  the  vacancy  to  be  filled  up. 
And  where  the  trust  estate  was  limited  by  will  to  trustees  and 
their  heirs,  with  power  to  trustees  and  the  survivors  and  survivor 
and  the  heir  of  the  survivor  to  sell  and  give  receipts,  and  the  testa- 
tor directed  that  any  vacancy  in  the  trustees  should  be  filled  up 
within  two  months ;  this  last  clause  was  held  not  to  prevent  the 
surviving  trustees  from  selling,  although  the  two  months  were 
passed  (x). 

Where  first  and  second  mortgagees,  each  having  a  power  of  sale  Two  distinct 
and   of  giving  receipts,  jointly  sold   and  divided    the  purchase  °^^^*°° 
money,  it  was  held  that  the  purchaser  had  a  good  title  (y).     Each 
gives  a  receipt  for  his  own  debt  (z). 

Where  the  power  is  to  the  mortgagee,  his  heirs,  executors, 
administrators,  and  assigns,  and  the  mortgage  is  assigned  and  the 
legal  estate  conveyed  by  the  heir  of  the  assignee  to  a  trustee  for 
the  administrator  of  the  assignee,  the  latter  can  sell ;  the  legal 
representatives  of  an  '  assign  '  are  '  assigns  '  (a). 

(s)  Tcymsend  v.  Wilson,  1 B.   &  Aid.  (y)  McCarogher  v.  'Whkldon,  34  Beav. 

608  ;  Hall  v.  Dewes,  Jac.  189.  107  ;  Cooper's  Contract,  i  Ch.  D.  802,  V. 

(t)  Jones  V.  Price,  11  Sim.  557.  C.  Bacon. 

(u)  And  see   Watsmi  v.   Pearson,   18  {e)  Gutteridge  v.  Fletcher,   13  W.  R. 

L.  J.  Exc.  46.  540. 

(w)  Sup.  note(s).  {"■)  Salowayv.  Strawbridge,  1  K.  &J. 

{x)   Warburton    v.    Sandys,    14  Sim.  371  ;  affirmed  7  De  G.  M.  &  G.  594  ;  1 

g22.  Jur.  N.  S.  1194. 
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Proviso  for 
receipts  as  on 
joint  account. 


Trust  and  not 
power. 


General  con- 
clusion. 


Attendant 
term. 


Where  monies  are  advanced  by  two  mortgagees,  with  the  usual 
proviso  that  the  mortgage  is  on  a  joint  account,  the  survivor 
can  sell  (b). 

It  has  been  held  that  a  plain  trust  regarding  personal  estate, 
though  created  by  will,  did  not  pass  to  the  trustees'  representatives, 
the  limitation  not  expressly  including  them  (c). 

Where  a  testator  devised  all  his  real  estate  to  three  trustees, 
their  executors,  administrators,  and  assigns,  with  power  to  sell  or 
mortgage,  lease,  or  otherwise  manage  the  estate  as  if  the  testator 
were  living,  the  Court  of  Exchequer  appears  to  have  considered  the 
trustees  to  have  been  invested  with  a  trust,  and  not  a  power,  and 
that  a  sale  could  be  made  by  a  sole  continuing  trustee  (one  having 
disclaimed,  and  the  other  died),  whatever  might  be  the  doubt  in 
cases  of  powers  (rf). 

Under  the  conflicting  authorities,  the  surest  way  is  to  give  the 
power  to  the  mortgagee,  his  executors,  administrators,  or  assigns, 
or  where  there  are  several  mortgagees,  to  the  mortgagees,  or  the 
survivors  or  survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  their  or  his  assigns,  and  to  declare  that  any  person 
or  persons  entitled  to  give  a  discharge  for  the  mortgage  money 
may  exercise  the  power  of  sale ;  which  provides  in  the  most  conve- 
nient manner  for  the  devolution  of  the  power,  where  the  legal  and 
equitable  title  to  the  money  becomes  separated ;  as,  for  instance, 
when  the  money  is  settled,  as  well  as  where  the  title  to  the  money 
and  the  legal  estate  in  the  mortgaged  property  become  vested  in 
different  persons  (e). 

But  though  the  trust  for  sale  may  not  pass  to  the  devisee,  we 
shall  hereafter  see  that  a  general  devise  is  sufficient  to  pass  the 
legal  estate  vested  in  the  trustee  or  mortgagee  (/). 

Where  a  trustee  of  an  attendant  term  refused  to  surrender  to  a 
purchaser, from  the  mortgagee  under  an  exercise  of  his  power  of 
sale,  he  was  fixed  with  costs  of  the  suit  for  compelling  such  sur- 
render (g().  But  such  a  surrender  is  impracticable  since  8  &  9 
Vict.  c.  112. 


(6)  Hind  v.  Poole,  1  K.  &  J.  383  ;  1 
Jur.  N.  S.  371. 

(c)  Mortimer  v.  Ireland,  16  L.  J.  Ch. 
416  ;  6  Ha.  196  ;  11  Jur.  721,  L.  C,  and 
Osborne  to  Bowlett,  13  Ch.  D.  788,  M.  R. 


id)  Watson  y.  Pearson,  18  L.  J.  Exc. 
6  ;  so  Jones  v.  Price,  11  Sim.  557. 
(e)  2  Dav.  Conv.  622,  ed.  3. 
(/)  Inf.  p.  1049. 
ig)  Hampshire  v.  Bradley,  2  Coll.  34. 
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(8.)  Receiver  and  other  matters. 

The  appointment  of  a  receiver  by  the  mortgagee  and  mortgagor, 
is  impliedly  subject  to  the  power  of  sale  (h). 

When  the  mortgagor  purchases  under  the  power,  the  second  Mortgagor 
mortgagee  is  preferred  to  incumbrancers  of  the  mortgagor  after  the 
purchase  {i).     Where  there  is  a  trust  for  sale  to  pay  off  the  first 
mortgage,  a  sale  subject  to  the  first  mortgage  is  valid  (k). 

If  a  debtor  covenants  to  convey  an  estate  to  his  creditor  on  trust  Trust  for  sale. 
for  sale,  and  gives  a  power  to  sell  before  the  deed  of  conveyance  is 
executed,  the  creditor  does  not  become  a  trustee,  so  long  as  the 
conveyance  is  not  executed  and  the  power  of  sale  unexercised,  and 
he  may  therefore  purchase  the  property  (Z). 

In  a  case  where  an  estate  was  conveyed  to  a  mortgagee  on  trust 
to  sell  by  a  certain  day,  and  to  apply  the  interim  rents  in  reducing 
the  mortgage  debt,  with  ulterior  trusts  over ;  on  a  bill  filed  by  the 
mortgagee  for  a  sale,  it  was  held  that  he  could  not  be  made  re- 
sponsible for  the  rent  during  the  time  that  he  was  not  in  posses- 
sion, except  on  a  cross  bill  filed  (m). 

The  mortgagee  who  sells  (except  where,  in  judicial  sales,  he  Mortgagee  can- 
obtains  leave  to  bid),  and  his  trustee  are  not  allowed  to  purchase  °°  ^™^°  ^^' 
the  mortgaged  estate  (n) ;  and  a  mortgagee,  who  is  also  trustee  of 
the  estate,  will  not  have  leave  to  bid,  if  the  cestuis  que  trust  object, 
until  attempts  to  sell  to  others  have  failed  (o) ;  and  even  the 
employment  by  the  purchaser  of  the  clerk  of  the  mortgagee's  solici- 
tor as  a  bidder  is  sufficient  to  invalidate  the  sale,  and  to  burthen 
the  estate  of  the  purchaser  with  the  costs  of  a  redemption  suit,  so 
far  as  it  was  occasioned  by  the  sale  (p). 

A  purchase  by  a  mortgagee  of  property,  sold  either  under  the 
power  of  sale,  or  in  execution  of  a  decree  against  the  mortgagor 
company  (obtained  coUusively  between  the  mortgagee  and  the 
directors)  does  not  operate  to  vest  an  absolute  title  in  the  mort- 
gagee (g). 

(A)  King  v.  Seenan,  3  De  G.  M.  &  G.  (m)  Beare  v.  Prior,  6  Beav.  183. 

890.  W  Dowries  v.  Grazebrook,  3  Mer.  200  ; 

(i)  Otter  V.  Lord  Vam,  2  K.  &  J.  650;  Bloye's  Tr.  1  Mao.  &  G.  488. 

affirmed  6  De  G.  M.  &  G.  638  ;  3  Jur.  N.  (o)  Tmnant  v.  Trenchard,  4  Oh.  537. 

S.  169.  (p)  Pamell  v.  Tyler,  2  L.  J.  Ch.  K. 

(k)  Manser  v.  Dix,  3  ib.  253.  S.  195,  V.  C.  E. 

{I)  Chambers  v.   Waters,   3  Sim.   42  ;  (q)  National  Bank  of  Australasia  v. 

affirmed  Waters  v.  Groom,  11  CL  &  F.  TJie  United  <tc.  Co.,  4  App.  Cas.  391. 

684. 

s 
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Second  mort- 
gagee may  buy. 

Action  for 
sale  though 
power. 


Exercise  of 
power  when 
mortgage  debt 
barred. 


A  second  mortgagee  may,  in  the  absence  of  fraud,  buy  from  the 
first  mortgagee,  whether  under  a  power  or  trust  for  sale  (r). 

An  action  for  a  sale  may  be  brought,  although  a  power  of  sale 
exists  (s),  though  no  foreclosure  is  prayed  (t);  but  where  the  bill  for 
sale  was  unnecessary,  the  costs  to  the  hearing  were  directed  to  be 
paid  by  the  plaintiff,  and  the  bill  was  retained  (u). 

The  power  or  trust  for  sale  can  be  exercised  by  the  mortgagee, 
although  the  mortgage  debt  is  barred  by  adverse  possession  ;  but 
he  sells  as  owner,  not  as  mortgagee  (x).  The  reason  is,  that  if  he 
does  not  sell  under  his  power,  he  may  not  be  able  to  prove  that 
there  had  been  no  acknowledgment  (y). 


Surplus 
produce. 


(9.)  Trust  of  sale  monies. 

After  the  sale,  the  mortgagee  is  a  trustee  of  the  surplus  pro- 
ceeds {z) ;  and  if  he  shews  an  intention  to  give  some  claimants  an 
undue  advantage,  the  money  will  be  ordered  to  be  paid  into  Court, 
and  a  receiver  will  be  appointed  of  the  proceeds  of  the  property 
which  remains  unsold  (a). 

If  the  surplus  produce  of  the  sale  be  directed  to  be  paid  to  the 
executors  or  administrators  of  the  mortgagor,  and  the  sale  is  made 
in  his  lifetime,  it  will  be  personal  estate ;  but  if  not  made  until 
after  his  death,  it  willbe  real  estate,  and  belong  to  the  heir,  unless 
there  is  a  clear  intention  shown  to  convert  it  out  and  out  (b) ;  and 
if  the  heir  or  devisee  die  before  the  surplus  is  actually  paid  to 
him,  it  will  go  to  his  personal  representative  (c). 

It  is  usual  to  provide,  especially  where  realty  and  personalty 
are  mortgaged  together,  that  the  whole  surplus  should,  in  case  of 


(r)  ParJcinson  v.  Hamhury,  1  Dr.  &  Sm. 
143 ;  2  De  G.  Jo.  &  S.  450  ;  affirmed  2 
L.  E.  H.  L.  1 ;  Shaw  v.  Sumny,  33  Beav. 
494 ;  2  De  G.  Jo.  &  Sm.  488  ;  34  L.  J. 
Ch.  257  ;  11  Jur.  N.  S.  99  ;  Kirkwoodv. 
Thompson,  2  H.  &  M.  392 ;  11  Jur.  N. 
S.  386  ;  2  De  G.  Jo.  &  Sm.  613. 

(«)  Sutton  V.  Sealey,  4  Jur.  If .  S.  450, 
V.  C.  Stuart. 

(t)Ib. 

(u)  Booke  V.  Kensington,  25  L.  J.  Ch. 
567,  L.  J.,  varying  21  Beav.  470. 

(x)  Be  Alison,  11  Ch.  D.  284,  C.  A. 

{y)  lb. ;  but  see  inf.  p.  1027. 

(«)  Tanner  V.  Heard,  23  Beav.-555;  3 


Jur.  N.  S.  427. 

[a)  Mathison  v.  Clark,  29  L.  J.  Ch. 
29,  V.  C.  Kindersley.  Gouthwaite  v. 
Mippon,  8  L.  J.  N.  S.  Ch.  139,  M.  R. 

(6)  Wright  V.  Mose,  2  S.  &  S.  323  ; 
Fan  V.  Barnett,  19  Ves.  102  ;  Biggs  v. 
Andrews,  5  Sim.  424  ;  Bowrne  v.  B.  2 
Ha.  35  ;  6  Jur.  775  ;  Wilmot  v.  Pike,  5 
Ha.  14  ;  ffardey  v.  Felton,  14  L.  T. 
Q.  B.  346  ;  Me  Clarke's  Tr.  22  L.  J. 
Ch.  230,  V.  C.  Parker. 

(c)  2  Dav.  Conv.  630,  ed.  3  ;  ffardey 
v.  Felton,  Be  Underwood,  3  K.  &  J. 
745. 


Digitized  by  Microsoft® 


259 


Sect.  9.  TEUST  OF  SALE  MONIES. 

the    death   of    the   mortgagor,    go   to    his    personal   representa- 
tives (d), 

'  Where  the  ultimate  trust  in  case  of  realty  was  for  the  mortgagor, 
his  heirs,  executors,  administrators,  or  assigns,  and  the  sale  took 
place  in  the  lifetime  of  the  mortgagor,  his  personal  representative 
was  held  entitled,  though  the  heir  objected  on  the  ground  that  the 
mortgagor  was  a  lunatic  when  he  executed  the  mortgage  (e). 

Where  the  surplus  of  the  sale  monies  paid  into  a  bank,  was  un- 
productive, no  interest  was  charged,  the  second  incumbrance  being 
disputed  (/). 

Where  a  mortgagee  sells  under  his  power  before  the  mortgage 
debt  is  barred,  he  is  a  trustee  of  the  surplus  proceeds  of  the  sale 
for  the  mortgagor  (g) ;  but  where,  at  the  time  of  sale,  the  mortgage 
debt  is  barred,  the  mortgagee  is  not  a  trustee,  and  the  surplus 
proceeds  belong  to  him  [h). 

(10.)  Lord  Cranworth's  Act,  23  &  24  Vict.  c.  145. 

Under  ss.  12  to  24  inclusive  of  the  above  statute,  powers  of 
sale  (unless  the  powers  be  negatived  by  express  declaration  in  the 
security,  and  subject  to  any  variations  or  limitations  contained  in 
it),  may  be  exercised  in  manner  therein  mentioned.  These  sec- 
tions are  as  follows : 

Sect.  11.  Where  any  principal  money  is  secured  or  charged  by  Powers  inci- 
deed  on  any  hereditaments  of  any  tenure,  or  on  any  interest  gages. 
therein,  the  person  to  whom  such  money  shall  for  the  time  being 
be  payable,  his  executors,  administrators,  and  assigns,  shall,  at  any 
time  after  the  expiration  of  one  year  from  the  time  when  such 
principal  money  shall  have  become  payable  according  to  the  terms 
of  the  deed,  or  after  any  interest  on  such  principal  money  shall 
have  been  in  arrear  for  six  months,  or  after  any  omission  to  pay 
any  premium  on  any  insurance  which  by  the  terms  of  the  deed 
ought  to  be  paid  by  the  person  entitled  to  the  property  subject  to 
the  charge,  have  the  following  powers,  to  the  same  extent  (but  no 
more)  as  if  they  had  been  in  terms  conferred  by  the  person  creating 
the  charge ;  namely : 

1st.  A  power  to  sell  or  concur  with  any  other  person  in  selling 
the  whole  or  any  part  of  the  property  by  public  auction 

{d)  2  Dav.  Conv.  630,  ed.  3.     But  see  (/)  Mathiesm  v.  Clark,  sup. 

Fish.  Mtg.  W,  ed.  3.  (?)  Locking  v.  Parker,  8  Ch.  30. 

(e)  Be  SmUh's  Mortgage,  7  Jur.  N.  S.  (A)  Me  Alison,  11  Ch.  D.  284,  C.  A. 

903. 

s  2 
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MORTGAGES  WITH  POWER  OF  SALE. 


Chap.  26. 


Sect.  11 
(contintied). 


Receipts  for 
purchase- 
money  suffi- 
cient dis- 
charges. 

Notice  to  be 
given  before 
sale ;  but 
purchaser 
relieved  fi-om 
inquiry  as  to 
circumstances 
of  sale. 


Application  of 
purchase- 
money. 


Conveyance  to 
the  purchaser. 


or  private  contract,  subject  to  any  reasonable  conditions 
he  may  think  fit  to  make,  and  to  rescind  or  vary  con- 
tracts for  sale,  or  buy  in  and  re-sell  the  property,  from 
time  to  time,  in  like  manner  : 
2d.  A  power  to  insure  and  keep  insured  from  loss  or  damage 
by  fire  the  whole  or  any  part  of  the  property  (whether 
af&xed  to  the  freehold  or  not)  which  is  in  its  nature 
insurable,  and  to  add  the  premiums  paid  for  any  such 
insurance  to  the  principal  money  secured  at  the  same 
rate  of  interest : 
3d.  A  power  to  appoint  or  obtain  the  appointment  of  a  receiver 
of  the  rents  and  profits  of  the  whole,  or  any  part  of  the 
property,  in  manner  thereinafter  mentioned. 
Sect.  12.  Eeceipts  for  purchase  money  given  by  the  person  or 
persons  exercising  the  power  of  sale  thereby  conferred,  shall  be  suffi- 
cient discharges  to  the  purchasers,  who  shall  not  be  bound  to  see 
to  the  application  of  such  purchase  money  Qih). 

Sect.  13.  No  such  sale  as  aforesaid  shall  be  made  until  after 
six  months'  notice  in  writing  given  to  the  person  or  one  of  the 
persons  entitled  to  the  property  subject  to  the  charge,  or  affixed 
on  some  conspicuous  part  of  such  property ;  but  when  a  sale  has 
been  efi'ected  in  professed  exercise  of  the  powers  thereby  conferred, 
the  title  of  the  purchaser  shall  not  be  liable  to  be  impeached  on  the 
ground  that  no  case  had  arisen  to  authorise  the  exercise  of  such 
power,  or  that  no  such  notice  as  aforesaid  had  been  given ;  but  any 
person  damnified  by  any  such  unauthorised  exercise  of  such  power 
shall  have  his  remedy  in  damages  against  the  person  selling. 

Sect.  14.  The  money  arising  by  any  sale  effected  as  aforesaid 
shall  be  applied  by  the  person  receiving  the  same  as  follows ;  first, 
in  payment  of  all  the  expenses  incident  to  the  sale  or  incurred  in 
any  attempted  sale ;  secondly,  in  discharge  of  all  interest  and  costs 
then  due  in  respect  of  the  charge  in  consequence  whereof  the  sale 
was  made ;  and,  thirdly,  in  discharge  of  all  the  principal  monies 
then  due  in  respect  of  such  charge ;  and  the  residue  of  such  money 
shall  be  paid  to  the  person  entitled  to  the  property  subject  to  the 
charge,  his  heirs,  executors,  administrators,  or  assigns,  as  the  case 
may  be. 

Sect.  15.  The  person  exercising  the  power  of  sale  thereby  con- 
ferred shall  have  power  by  deed  to  convey  or  assign  to  and  vest  in 
the  purchaser  the  property  sold,  for  all  the  estate   and  interest 

Qih)  See  Inf.  p.  266. 
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therein,  wMoh  the  person  who  created  the  charge  had  power  to 
dispose  of,  except  that  in  the  case  of  copyhold  hereditaments  the 
beneficial  interest  only  shall  be  conveyed  to  and  vested  in  the  pur- 
chaser by  such  deed. 

Hence  it  seems  that  a  mortgagee,  who  has  deliberately  accepted  a 
mortgage  for  a  term,  may,  by  the  statute,  effect  a  sale  of  the  fee :  a 
right  which  he  can  only  acquire  by  consent  in  a  sale  in  equity, 
where,  if  the  whole  estate  be  sold,  the  mortgagor  is  entitled  to  the 
difference  in  value  between  the  term  and  the  fee  (i) ;  it  may  also 
enable  a  mortgagee  of  part  of  an  estate  to  vest  in  a  purchaser,  a 
right  to  hold  the  title  deeds,  which  he  himself  could  not  claim 
under  his  contract  (k). 

Sect.  16.  At  any  time  after  the  power  of  sale  thereby  conferred  Owner  of 
"  ,  .  charge  may 

shall  have  become  exerciseable,  the  person  entitled  to  exercise  the  call  for  title 

same  shall  be  entitled  to  demand  and  recover,  from  the  person  yeyauce  of 
entitled  to  the  property  subject  to  the  charge,  all  the  deeds  and  '®s*'  *^***®' 
documents  in  his  possession  or  power  relating  to  the  same  property, 
or  to  the  title  thereto,  which  he  would  have  been  entitled  to  demand 
and  recover  if  the  same  property  had  been  conveyed,  appointed, 
surrendered,  or  assigned  to  and  were  then  vested  in  him  for  all  the 
estate  and  interest  which  the  person  creating  the  charge  had  power 
to  dispose  of;  and  where  the  legal  estate  shall  be  outstanding  in  a 
trustee  the  person  entitled  to  a  charge  created  by  a  person  equitably 
entitled,  or  any  purchaser  from  such  person,  shall  be  entitled  to 
call  for  a  conveyance  of  the  legal  estate  to  the  same  extent  as  the 
person  creating  the  charge  could  have  called  for  such  a  conveyance 
if  the  charge  had  not  been  made. 

Sect.  17.  Any  person  entitled  to  appoint  or  obtain  the  appoint-  Appointment 
pointment  of  a  receiver  as  aforesaid  may  from  time  to  time,  if  any 
person  or  persons  has  or  have  been  named  in  the  deed  of  charge  for  ■ 
that  purpose,  appoint  such  person  or  any  one  of  such  persons  to  be 
receiver,  or  if  no  person  be  so  named,  then  may,  by  writing  de- 
livered to  the  person  or  any  one  of  the  persons  entitled  to  the 
property  subject  to  the  charge  or  affixed  on  some  conspicuous  part 
of  the  property,  require  such  last-mentioned  person  or  persons  to 
appoint  a  fit  and  proper  person  as  receiver,  and  if  no  such  appoint- 
ment be  made  within  ten  days  after  such  requisition,  then  may  in 
writing  appoint  any  person  he  may  think  fit. 

Sect.  18.  Every  receiver  appointed  as  aforesaid  shall  be  deemed  Receiver 

deemed  to  be 

(i)  See  Foster  v.  Eddy,  13  Jur.  761  ;      Cutfield  v.  Richards,  26  Beav.  241. 
18   L.  J.   Ch.  151,  V.  C.  Knt.  Bruce  ;  (k)  Fish,  Mtg.  501,  ed.  3. 
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MOETGAGES  WITH  POWER  OF  SALE. 


Chap.  26. 


the  agent  of 
the  mortgagor. 


Powers  of 
receiver. 


Receiver  may 
be  removed. 


Receiver  to 
receive  a  com- 
mission not 
exceeding  five 
per  cent. 


Receiver  to 
insure,  if 
required. 


Application  of 
moneys  re- 
ceived by  him. 


to  be  the  agent  of  the  person  entitled  to  the  property  subject  to  the 
charge,  who  shall  be  solely  responsible  for  his  acts  or  defaults, 
unless  otherwise  provided  for  in  the  charge. 

Sect.  19.  Every  receiver  appointed  as  aforesaid  shall  have  power 
to  demand  and  recover  and  give  effectual  receipts  for  all  the  rents, 
issues,  and  profits  of  the  property  of  which  he  is  appointed  receiver 
by  action,  suit,  distress,  or  otherwise,  in  the  name  either  of  the 
person  entitled  to  the  property  subject  to  the  charge,  or  of  the 
person  entitled  to  the  money  secured  by  the  charge,  to  the  fuU 
extent  of  the  estate  or  interest  which  the  person  who  created  the 
charge  had  power  to  dispose  of. 

Sect.  20.  Every  receiver  appointed  as  aforesaid  may  be  removed 
by  the  like  authority  or  on  the  like  requisition  as  before  provided 
with  respect  to  the  original  appointment  of  a  receiver,  and  new 
receivers  may  be  appointed  from  time  to  time. 

Sect.  21.  Every  receiver  appointed  as  aforesaid  shall  be  entitled 
to  retain  out  of  any  money  received  by  him,  in  lieu  of  all  costs, 
charges,  and  expenses  whatsoever,  such  a  commission,  not  exceed- 
ing five  per  cent,  on  the  gross  amount  of  all  money  received,  as 
shall  be  specified  in  his  appointment,  and  if  no  amount  shall  be  so 
specified,  then  five  per  cent,  on  such  gross  amount. 

Sect.  22.  Every  receiver  appointed  as  aforesaid  shall,  if  so 
directed  in  writing  by  the  person  entitled  to  the  money  secured  by 
the  charge,  insure  and  keep  insured  from  loss  or  damage  by  fire, 
out  of  the  money  received  by  him,  the  whole  or  any  part  of  the 
property  included  in  the  charge  (whether  af&xed  to  the  freehold  or 
not)  which  is  in  its  nature  insurable. 

Sect.  23.  Every  receiver  appointed  as  aforesaid  shall  pay  and 
apply  all  the  money  received  by  him,  in  the  first  place,  in  discharge 
of  all  taxes,  rates,  and  assessments  whatsoever,  and  in  payment  of 
his  commission  as  aforesaid,  and  of  the  premiums  on  the  insur- 
ances, if  any,  and  in  the  next  place  in  payment  of  all  the  interest 
accruing  due  in  respect  of  any  principal  money  then  charged  on  the 
property  over  which  he  is  receiver,  or  on  any  part  thereof,  and, 
subject  as  aforesaid,  shall  pay  all  the  residue  of  such  money  to  the 
person  for  the  time  being  entitled  to  the  property  subject  to  the 
charge,  his  executors,  administrators,  or  assigns. 

The  statute  applies  only  to  such  instruments  as  have  been  exe- 
cuted since  it  was  passed  (Z),  and  only  to  mortgages  and  charges 

[I)  Sect.  34. 
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made  to  secure  money  advanced,  or  to  be  advanced,  by  way  of  loan, 
or  to  secure  an  existing  or  future  debt  (m) ;  and  by  sect.  9  thereof, 
trustees  are  empowered  to  mortgage  the  settled  property  for  raising  Equality  of 
money  for  equality  of  exchange.  ^^°  ™^^' 

Some  useful  remarks  made  in  regard  to  the  operation  of  this 
statute  may  be  referred  to  (n).  It  is  suggested,  that  when  the  act 
is  not  relied  on,  but  the  usual  form  of  the  draft  is  adhered  to,  the 
powers  and  incidents  of  the  act  (which  may  now  be  considered  as 
added  to  and  amalgamated  with  the  general  law  on  the  subject), 
should  not  be  excluded,  except  in  cases  where  a  positive  reason 
for  exclusion  exists,  but  that  (without  special  reference)  the  re- 
sources of  the  act  should  be  left  available  as  auxiliary,  and  if  re- 
quired, supplemental  to  those  expressly  conferred  by  the  in- 
strument (o). 

The  power  of  sale  contained  in  the  form  of  mortgage  given  in  the  25  &  26  Vict. 
schedule  to  the  "  Act  to  Facilitate  the  Proof  of  Title  to,  and  the 
Conveyance  of  Eeal  Estates  "  (p),  "CD.  shall  have  power  to  sell  on 
default  of  payment  of  the  principal  or  interest,  or  any  part  thereof 
respectively,"  is  intended,  it  is  presumed,  to  operate  under  23  &  24 
Vict.  c.  145. 

In  the  case  of  a  charge  registered  under  the  Transfer  of  Land  Transfer  of 
Act,  1875,  subject  to  any  entry  to  the  contrary  on  the  register,  the  1375.  " ' 
registered  proprietor-  of  a  registered  charge  with  a  power  of  sale 
may,  at  any  time  after  the  expiration  of  the  appointed  time,  sell  and 
transfer  the  land  on  which  he  has  a  registered  charge  or  any  part 
thereof,  in  the  same  manner  as  if  he  were  the  registered  proprietor 
of  such  land  (q).  This  provision  appears  to  be  confined  to  a  charge 
registered  under  the  act  with  a  power  of  sale.  It  contains  no 
reference  to  a  charge  registered  without  an  express  power,  but  to 
which,  if  it  were  an  ordinary  mortgage,  a  power  of  sale  would  be 
incident  under  23  &  24  Vict.  c.  145. 

Any  mortgagee,  or  other  person  having  a  power  of  selling  land, 
may  authorise  the  purchaser  to  apply  to  be  registered  as  first  pro- 
prietor, with  any  title  which  a  proprietor  is  authorised  to  be  regis- 
tered with  under  the  act,  and  may  consent  to  the  performance  of 


(m)  Sect.  24.  (p)  25  &  26  Vict.  c.  53. 

In)  Fish.  Mtg.  500-1,  ed.  3.  (?)  38  &  39  Vict.  c.  87,  s.  27. 

(0)  2  Dav.  Conv.  755,  ed.  3. 

Digitized  by  Microsoft® 


264 


MORTGAGES  WITH  POWEB.  OF   SALE. 


Chap.  26. 


not  bound  to 
see  to  appli- 
cation of 
mortgage 
money. 


the  contract  being  conditional  on  his  being  so  registered,  or  may 
himself  apply  to  be  registered  as  such  proprietor,  with  the  consent 
of  the  persons,  if  any,  whose  consent  is  required  to  the  exercise  by 
the  applicant  of  his  power  of  sale,  and  the  amount  of  all  costs, 
charges,  and  expenses,  properly  incurred  by  su6h  person  in  and 
about  such  application,  shall  in  all  cases  be  ascertained  and  de- 
clared by  the  registrar,  and  shall  be  deemed  to  be  costs,  charges, 
and  expenses  properly  incurred  by  such  person  in  pursuance  of  his 
power ;  and  such  person  may  retain  or  re-imburse  the  same  to 
himself  out  of  any  money  coming  to  him  under  the  power;  and  he 
shall  not  be  liable  to  any  account  in  equity  in  respect  thereof  (r). 

By  22  &  23  Vict.  c.  35  (called  Lord  St.  Leonards'  Act),  s.  23, 
the  bond  fide  payment  to  and  the  receipt  of  any  person  to  whom 
any  purchase  or  mortgage  money  shall  be  payable  upon  any  ex- 
press or  implied  trust,  shall  effectually  discharge  the  person  paying 
the  same  from  seeing  to  the  application  or  being  answerable  for  the 
misapplication  thereof,  unless  the  contrary  shall  be  expressly 
declared  by  the  instrument  creating  the  trust  or  security.  See  the 
later  Act  (s),  which  omits  the  provision  as  to  a  contrary  intention. 


(r)  38  &  39  Vict.  o.  87,  s.  68. 


(«)  Sup.  p.  260. 
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(1.)  Portions  and  time  for  raising. 

In  all  weU  drawn  modem  settlements  and  wills  where  portions  are  General 
intended  to  be  provided,  care  is  taken  to  express  the  time  when  the  °  ^"^  '°'^" 
portions  shall  vest,  the  time  when  they  shall  be  payable,  and  (if 
they  are  charged  on  real  estate)  the  rate  of  interest  they  shall 
carry  from  the  time  they  become  payable,  until  they  are  raised,  with 
provisoes  that  the  trustees  may,  after  the  deaths  of  the  tenants  for 
life,  or  in  their  lifetime  if  they  shall  direct,  raise  any  part  of  the 
portions  for  the  advancement  of  the  children,  and  shall,  after  the 
deaths  of  the  tenant  for  life  and  until  the  portions  are  payable,  raise 
certain  sums  for  maintenance,  not  exceeding  the  amount  of  interest 
on  the  principal  of  the  portion,  and  that  the'  trustees  shall  not 
mortgage  or  sell  until  some  one  of  the  portions  becomes  payable.  By 
these  precautionary  provisions,  the  questions,  which  formerly  so 
much  perplexed  the  Courts  in  respect  to  the  raising  and  payment 
of  portions  and  maintenance,  rarely  occur.  In  the  former  editions 
of  the  work  it  was  deemed  proper,  as  the  points  might  still  arise 
under  settlements  and  wills  unskilfully  penned,  to  give  a  detailed 
account  of  the  decided  eases  on  this  matter  to  which  reference  may 
be  made  (a) ;  but  it  has  been  deemed  sufficient  here  to  state  the 
general  rule,  and  the  conclusions  fairly  to  be  deduced  from  the  cases. 

(a)  Coote  on  Mtg.  131,  lii,  ed.  3. 

Digitized  by  Microsoft® 


266 


MORTGAGES  FOE  PORTIONS  AND  MAINTENANCE.      Chap.  27. 


General  rule. 


Contrary 
intention. 


The  general  rule  is,  that  when  portions  are  by  will  or  settlement 
vested,  and  directed  to  be  paid  at  a  given  time,  and  raised  by  sale 
or  mortgage  of  a  term,  they  shaU  be  raiseable  at  such  time  out  of  the 
term,  though  reversionary,  unless  an  intention  is  shewn  on  the  will 
or  settlement,  that  the  payment  shall  be  postponed  until  the  term 
comes  into  possession  (&).  The  portions  are  thus  raiseable  in  the 
parents'  lifetime,  though  the  term  is  not  to  commence  till  after 
their  death,  or  their  death  without  issue  male  (as  the  case  maybe). 
If  all  the  contingencies  have  happened,  the  portions  must  be 
raised,  notwithstanding  the  injury  to  the  remainderman  by  the  sale 
or  mortgage  of  the  term  (c) ;  secus,  if  all  the  contingencies  have  not 
happened  (d). 

There  is  sometimes  evidence  that  the  portions  are  to  be  raised  in 
the  lifetime  of  the  parents,  from  the  provision  contained  in  the 
settlement  that  if  the  father  paid  the  portion  on  the  marriage  the 
term  should  cease  (e) ;  but  generally,  the  effect  of  the  rule  is  not  to 
prejudice  the  life  estate  of  the  parent ;  the  prejudice  is  to  the 
estate  of  the  remainderman  by  the  accumulation  of  interest  upon 
interest  (/). 

A  contrary  intention  has  been  considered  to  be  shewn  by  a 
direction  to  raise  the  portions  "  after  the  commencement  of  the 
term  "  (g),  or  where  maintenance  is  directed  to  be  raised  out  of  the 
rents  and  profits  after  the  term  has  fallen  into  possession  (h) ;  it 
being  conceived  to  be  inconsistent  to  raise  the  portions  before,  and 
the  maintenance  after,  the  commencement  of  the  term  (i) ;  but  the 
apparent  inconsistency  of  such  direction  as  to  maintenance  does 
not  prevent  the  operation  of  the  rule  in  the  face  of  a  clear  and 
express  declaration  (fc). 

A  contrary  intention  has  also  been  considered  to  be  shewn  by  an 
option  to  the  trustees  to  raise  the  portions,  either  out  of  the  rents 


(J)  Beyter  v.  JoTies,  3  Eep.  in  Ch.  106, 
also  reported  iii  1  Ec(.  Ca.  Abr.  357,  under 
the  name  of  Mellier  v.  Jones ;  Greaves  v. 
Mattison,  Sir  T.  Jones,  201  ;  Staniforth 
V.  S.  2  Vern.  460  ;  Savile  v.  S.  1  P. 
"Wms.  745  ;  Samdys  y.  S.  ih.  1<i1  ; 
Goodall  V.  Jiivers,  Moseley,  395 ;  Michell 
V.  M.  4  Beav.  549  ;  Hall  v.  Garter,  2 
Atk.  355  ;  Smith  v.  Evams,  Amb.  633 ; 
Conway  v.  C.  3  Bro.  C.  C.  267  ;  which  is 
explained  in  Codrington  v.  Lord  Foley, 
6  Ves.  380. 

(c)  Eebllethwaite  v.  Cartieright,  For- 


rest,   30  ;    Codrington  v.    Lord  Foley, 
sup. 

(d)  Coriett  v.  Maidwell,  1  Salk,  1^8.; 
3  Eep.  in  Ch.  101. 

(e)  Gerrard  v.  (?.  2  Vern.  458. 

(/)  Lady  Clinton  v.  Lord  Robert  Sey- 
mour, 4  Ves.  440. 

(g")  Butler  v.  Buncomb,  1  P.  "Wms. 
448  ;  Clvwrchmam,  v.  Barvey,  Arab.  335. 

(A)  Brome  v.  Berkeley,  2  P.  Wms. 
484  ;  Stevens  v.  Defkick,  3  Atk.  39. 

(i)  Brome  v.  Berkeley,  sup. 

{k)  Lyon  v.  Chandos,  3  Atk,  416. 
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and  profits,  or  by  sale  or  mortgage  of  the  term ;  but  the  better  Contrary 
opinion  is,  that  the  exercise  of  the  option  by  the  trustees  shall  not  ™*™*i™- 
be  allowed  to  prejudice  the  right  to  the  immediate  raising  of  the 
portions  (Z),  The  circumstance  also  of  the  settlement  providing 
that  the  children  should  out  of  the  premises  receive  a  yearly  sum 
for  maintenance,  and  that  the  residue  of  the  rents  should  in  the 
mean  time,  until  the  portions  became  payable,  be  received  by  the 
persons  entitled  to  the  revefsion  immediately  expectant  on  the  term, 
has  been  thought  a  sufficient  indication  of  the  intention  to  take  the 
case  out  of  the  general  rule  (?n.).  So,  where  there  was  a  proviso 
in  the  settlement,  making  the  portion  contingent  during  the  father's 
lifetime,  and  the  father  had  a  power  of  revocation  («). 

The  inconveniences  urged  as  arising  from  the  rule,  were  these  :  if  Inconveniences 
the  portions  were  ordered  to  be  raised  by  sale  of  the  reversionary 
term,  the  interests  of  the  remainderman  or  reversioner  might,  in 
case  the  property  was  not  of  great  value,  be  totally  sacrificed  to  the 
raising  of  the  portions,  and  even  if  the  property  was  consider- 
able, still  the  injury  done  to  the  estate  might  be  very  serious. 
If  the  portions  were  ordered  to  be  raised  by  mortgage  of  the  rever- 
sionary term,  then  the  estate  of  the  tenant  for  life  must  be 
encroached  upon  to  satisfy  the  accruing  interest  of  the  mortgage, 
contrary  to  the  intent,  and,  in  many  cases,  the  express  wording,  of 
the  settlement,  or  the  only  alternative  was  that  the  interest  should 
run  in  arrear ;  and,  as  in  such  latter  case,  the  mortgagee  might 
bring  his  action,  and  by  procuring  rests  to  be  taken,  convert  interest 
into  principal,  it  was  clear  that,  if  the  tenant  for  life  lived  many 
years,  the  interest  might  double  or  even  treble  the  principal,  and 
by  such  means  prove  the  total  ruin  of  the  estate. 

These  inconveniences  so  weighed  with  some  judges,  that  trifling 
circumstances  have  been  seized  hold  of  in  order  to  escape  from  its 
operation  (o). 

This  view 'was,  however,  disapproved  of  by  Lord  Eldon  ( p),  who 
said,  "  the  rule  upon  the  whole  depends  upon  this,  whether  it  was 
the  intention  of  the  parties  to  the  instrument,  attending  to  the 
whole  of  it,  that  the  portion  should  or  should  not  be  raised  in  this 

(l)  Sebblethwaite  r.  CartvmgM,  For.  94. 
30  ;  Hall  v.  Carter,  2  Atk.  355.  (o)  Stanley  v.  S.  1  Atk.  549  ;  Clinton 

{w)  Stevens  v.  Dethick,  sup. ;  Smyth  v.  Lord  Seymour,  4  Ves.  440. 
V.  Foiey,  3  Y.  &  C.  142.   'BvA,  sk  Michell         {p)    Codrington      v.     I^-d     Foley, 

V.  M.  4  Beav.  549.  sup.  . 

(n)  Beresby  v.  Neivland,  2  P.  Wms. 
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manner.  Taking  it  primd  facie  to  be  the  intention  upon  the  general 
rule,  if  there  is  nothing  more  than  a  limitation  to  the  parent  for 
life  with  a  term  to  raise  portions  at  the  age  of  twenty-one  or 
marriage,  and  the  interests  are  vested,  and  the  contingencies  have 
happened  at  which  the  portions  are  to  be  paid,  the  interest  is 
payable  and  the  portions  must  be  raised  in  the  only  manner  in 
which  they  can  be  raised,  that  is,  by  mortgage  or  sale  of  the  rever- 
sionary term  "  (g). 

The  rule  laid  down  by  Lord  Eldon  has  since  been  followed  in 
Smyth  V.  Foley  (r),  and  is  thoroughly  established. 

Maintenance  Under  a  trust  for  raising  portions  and  maintenance,  the  Court 

for  children  of      -jj    ^  direct  maintenance  to  be  raised  on  the  portion  of  a  child  of 
first  marriage.  -"^ 

a  first  marriage  during  the  life  of  a  second  wife  although  she  takes 
no  estate,  if  the  words  of  the  trust  are  clearly  opposed  to  it  (s). 
Driblets.  Portions  will  not  be  raised  in  driblets  (t). 

Where  a  trustee  has  power  to  raise  a  sum  of  money  to  pay  off 
incumbrances,  and  A.  pays  off  the  incumbrances,  a  mortgage  to  A. 
for  the  full  amount  is  only  valid  to  the  extent  of  the  incumbrances 
and  interest  (n). 

Where  trustees  have  power  to  raise  a  sum  of  money,  they  may 
raise  also  the  costs  of  the  mortgage  (x). 


(2.)  The  mode  of  rcdsing  portions. 

Mode  of  raising      ■'■^>  ^^  ^^  usual  in  modern  settlements,  the  trusts  are  by  sale  or 
portions.  mortgage  to  raise  the  portions  after  the  parent's  death,  or  in  his 

lifetime,  if  he  shall  so  direct ;  and  if  the  parent  is  willing  that  the 
portion  shall  be  raised  by  mortgage  in  his  lifetime,  or,  if  the  term 
has  fallen  into  possession,  the  usual  mode  of  raising  the  portion  is, 
that  the  child  shall  assign  to  the  mortgagee  his  share  of  the  sums 
to  be  raised,  aiid  give  the  mortgagee  a  power  of  attorrfey  to  receive 
it :  then  the  tenant  for  life,  if  the  term  is  reversionary,  makes  a 
demise  of  a  proportional  part  of  the  estate  to  the  mortgagee  for 
ninety-nine  years,  if  the  tenant  for  life  shall  so  long  live,  upon  trust 

{q)  Hehhiethwaite  v.  Owrtwright,  For.  (i)  Otway  v.   0.  2  Eq.   725,   V.   C. 

30.-  Wood. 

(r)  3  y.  &  0.  142  ;  and  see  Cotton y.  (u)  TJwmpson  v.  Hudson,   2  ib.  612 

C.  MSS.  case,  ib.  note.    And  Gough  v.  M.  E.  ;  2  Ch.  255 ;  reversed  on  other 

And/rews,  1  Coll.  59.  grounds,  4  L.  E.  H.  L.  2. 

(s)  Hwm  V.  Rwnddl,  2  S.  &  S.  174.  (a)  Armstrong \.  A.  18  Eq,  541,  M.  E. 
But  qiMsre,  the  construction  of  the  trust. 
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to  permit  the  tenant  for  life  to  receive  the  rents  until  default  is 
made  in  payment  of  the  interest,  and  then  to  receive  the  rents  and 
retain  the  interest.  The  trustees  of  the  term  assign  a  proportional 
part  of  the  premises  comprised  in  the  term  to  the  mortgagee,  and 
there  is  introduced  a  proviso  for  redemption  by  the  tenant  for  life, 
or  persons  in  remainder,  on  payment  of  the  portion  and  costs,  &c. 
The  tenant  for  life,  or  (if  the  term  is  in  possession)  the  remainder- 
man (if  he  will  concur),  covenants  for  the  payment  of  the  money 
and  for  the  title. 

Where  an  annual  sum  is  directed  to  be  raised  for  maintenance,  Maintenance, 
and  there  is  an  existing  life  estate,  and  it  is  not  clearly  expressed  arrear. 
that  the  maintenance  is  not  to  commence  until  after  the  determina- 
tion of  that  estate,  the  question  of  intention  arises  as  in  the  case  of 
the  portion  itself.  If  it  is  ascertained  to  be  the  intention  that  the 
maintenance  shall  commence  notwithstanding  the  Ufe  estate,  but 
the  payment  of  it  is  clearly  confined  to  be  out  of  annual  profits,  it 
must  from  necessity  either  encroach  on  the  life  estate,  or  run  in 
arrear ;  the  former  can  never  be  considered  the  intention,  as  the 
term  is  reversionary  to  the  estate ;  the  maintenance  must  therefore 
run  in  arrear,  and  when  the  trust  term  falls  into  possession,  all  the 
arrears  must  be  paid  (j/).  If  the  trusts  for  raising  the  portion  and 
maintenance  are  extended  to  sale  or  mortgage,  it  was  for  some  time 
considered  doubtful  whether  the  Court  would  raise  the  maintenance 
by  way  of  mortgage ;  for  it  is  manifest  there  is  some  difl&culty  in  • 

accomplishing  it,  inasmuch  as  the  maintenance  is  a  running  sum 
becoming  due  quarterly  or  half-yearly ;  and  in  Pierpoint  v.  Lord 
Cheyney  (z)  Lord  Chancellor  Parker  said  that  he  had  not  been 
enabled  to  find  a  single  precedent  for  mortgaging  a  reversion  for 
maintenance ;  but  in  the  subsequent  case  oi  Ravenhill  v.  Dansey  {y), 
Lord  Chancellor  Macclesfield  considered  it  clear,  that  when  the 
child  had  no  other  maintenance,  it  had  been  decreed  to  be  raised 
by  mortgage  of  the  reversionary  interest  of  the  term;  and  (a), 
where  the  term  was  not  reversionary,  but  the  trust  was  to  raise  the 
portion  on  the  death  of  the  jointress,  who  had  a  rent  charge,  the 
Master  of  the  EoUs  gave  maintenance  during  the  life  of  the  widow, 
and  seemed  to  be  inclined  to  think,  that  even  if  the  trust  had  been 
reversionary,  maintenance  might,  if  necessary,  have  been  raised  by 
sale  or  mortgage  {a). 

And  the  same  principle  was  followed  by  the  House  of   Lords 

(y)  Bavcnhill  v.  Dansey,  2  P.  Wms.  (z)  1  ib.  488. 

179.  (a)  Zyddon  y.  i.  U  Ves.  558,  566. 
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Maintenance, 
when  runs  in 
airear. 


Mortgage  for 
maintenance,' 
out  of  corpus. 


in  Milltown  v.  French  (h),  and  by  the  V.  C.  of  England, 
in  Freeman  v.  Simpson  (c),  where  interest  was  given  on  lega- 
cies, which  were  charged,  after  the  death  of  the  testator's  wife, 
upon  real  estate  in  aid  of  the  personalty,  from  the  time  the  legacies 
became  due  out  of  the  personal  estate,  as  general  pecuniary 
legacies. 

In  one  case  {d),  an  estate  was  limited  to  the  use  of  the  Duke  of 
Newcastle  for  life,  with  the  remainder  to  trustees  for  1000  years, 
with  remainder  to  the  Earl  of  Lincoln  for  life,  and  the  trusts  of 
the  term  were,  to  raise  a  portion  for  an  only  daughter  of  the  earl, 
and  maintenance  was  to  be  paid,  after  the  death  of  the  earl,  out  of 
the  rents  and  profits,  and  the  surplus  of  the  rents  and  profits  to  be 
paid  to  the  person,  for  the  time  being,  entitled  to  the  reversion  or 
remainder  expectant  on  the  determination  of  the  term.  It  was 
held,  that  as  the  maintenance  was  to  be  raised  out  of  the  annual 
profits,  and  not  by  sale  or  mortgage,  which  could  not  be  during  the 
life  of  the  duke,  for  the  duke  was  not  a  person  entitled  to  the 
reversion  or  remainder  expectant  upon  the  determination  of  the 
term,  the  daughter  was  not  entitled  to  interest  until  the  death  of 
the  .duke. 

Where  an  infant  has  no  other  means  of  maintenance  than  the 
rents  of  real  estate,  which  are  insufficient,  an  order  may  be  made, 
either  in  an  action,  or  on  petition,  that  an  allowance  for  mainte- 
nance shall  be  charged  upon,  or  ordered  to  be  raised,  out  of  the 
corpus  of  the  estate,  or  paid  out  of  a  fund  in  Court  representing  the 
corpus  (e). 


"  Bents  and 
profits"  pass 
fee. 


(3.)    Whether  power  to  raise  by  rents  and  profits  authorises  a 
mortgage. 

It  is  important  to  ascertain  under  what  circumstances  the  words 
rents  and  profits  mil  authorise  a  mortgage,  or  will  be  restricted  to 
annual  rents.  By  a  liberal  construction,  it  has  been  held,  that  as 
the  words  "  rents  a,iid'  profits  "  in  a  devise  would  carry  the  fee  (/), 
so  the  words,  "profits  of  land,"  when  not  restricted  to  annual 
profits,  and  especially'  when  applied  towards  the  raising  of  portions 


(6)  4  CI.  &  Fill.  276. 
(c)  6  Sim.  75. 

{d)  Lady  Clinton  v.  Lord  Robert  Sey- 
mour, i  Ves.  440. 
(«)  Fentivian   v.   F.    13    Sim.    171  ; 


16  L.  J.  Ch.  436  ;  Nottley  v.  Palmer, 
11  Jur.  N.  S.  968.  And  see  Re  Allen, 
8  Ch.  il7  n;  Re  Howorth,  ib.  416. 

(/)  Allan  V.  Backhouse,  2  Ves.  &  Bea. 
74. 
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or  debts,  were  to  be  considered  as  signifying  any  profits  the  lands  when  annual 
would  yield,  whether  by  sale,  or  mortgage,  or  otherwise  (g).  But,  P^^**- 
according  to  a  more  modern  doctrine,  it  seems  the  natural  meaning 
of  raising  a  portion  by  rents  and  profits,  is  by  the  yearly  profits  {h), 
and  the  cases  which  have  extended  it  further  are  exceptions  out  of 
the  general  rule,  in  which  the  context  has  afforded  a  different  con- 
struction (i).  Thus,  where  a  time  certain  is  prefixed  for  the  payment 
of  portions,  and  it  is  evident  that  the  annual  profits  will  not  raise 
the  money  within  that  time,  the  Court  has  directed  a  mortgage  (k). 
So,  also,  in  a  case  where  the  trust  of  a  term  was  out  of  the  rents 
and  profits  to  raise  8000Z.  for  daughters'  portions,  to  be  paid  them 
as  soon  as  conveniently  could  be,  two  points  were  made : — first, 
whether  the  8000Z.  could  be  raised  by  sale  or  mortgage?  and, 
secondly,  whether  it  should  carry  interest,  and  from  what  time  ? 
and  it  was  considered,  that  as  the  -daughters  were  of  age  at  the 
time  of  the  father's  death,  it  would  be  convenient  to  raise  the  por- 
tions forthwith ;  and  it  was  decreed,  that  the  portions  should  be 
raised  by  sale  or  mortgage,  and  that  the  8000Z.  should  carry  inte- 
rest from  the  death  of  their  father  (Z).  The  principle  applies  where 
the  sum  is  immediately  raiseable — a  gross  sum  that  must  be 
raised  (m). 

But  equity  would  not  have  raised  the  portions  by  mortgage,  if  Children  of 
the  children  had  been  of  tender  years  at  the  death  of  the  father  (n) .    ^^     ?     • 
and  in  such  case  the  portions  would  have  become  due  when  the  rents 
would  have  raised  them,  and  would  have  carried  no  interest  (o). 
As  soon  as  the  portions  could  have  been  raised  by  the  rents,  the 
land  would  have  borne  its  burthen  and  have  been  discharged  (p). 

If  the  trust  be  to  raise  portions  out  of  rents  and  profits,  and  no 
time  is  appointed  for  payment,  and  the  child  dies  under  twenty-one, 

{g)  lAngon  v.  Foley,  2  Ch.  Ca.  205  ;  cock  v.  B.  1  Vern.   256  ;  Berry  v.  Ask- 

BcKkhoiiSK  V.  Middleton,  1  ib.  173  ;  Qih-  ham,  2  ib.  26  ;  WarlurtonY.  W.  ib.  420; 

son  V.  Rogers,  Amb.  93  ;  1  Fonb.  on  Eq.  Okeden  v.    0,    1  Atk.    552  ;    Oreen  v. 

446  ;  Pefidiman  v.  F.  sup.  Belchier,  ib.  505  ;  Shrewsbury  v.  S.    1 

(A)  Ivy  V.    Gilbert,   2  P.    Wms.  13,  Ves.  jun.  234.     And  see  2  ib.  481,  note ; 

Prec.    Ch.  583  ;  Philips  v.  P.  8  Beav.  and  Allan  v.  Backhouse,  sup.  ;  Wilnon  v. 

193  ;  Foster  v.   Smith,  2  Y.  &  C."  C.  C.  HalUley,  1  Russ.  &  M.  690. 

193  ;  reversed,  1  Ph.  629  ;  15  L.  J.  Ch.  {I)  Traffm-d  t.  Ashtm,  1  P.  Wms.  416. 

183  ;  Shaftesbury  v.  Marlborough,  2  My.  And  see  Stanhope  v.  Thacker,  Prec.  Oh. 

&  K.  Ill  ;  Darbonv.  liickards,  14  Sim.  435. 

537.  (m)  Metcalfe  v.  Hutchinson,  1  Ch.  D. 

(t)  2  P.  "Wms.  19  ;  Allan  v.  Backhouse,  598,  M.  R.                       • 

sup.  ;  Garmstone  v.  GawU,  1  Coll.  577 ;  (n)  Evelyn  v.  E.  2  P.  Wms.  659. 

9  Jur.  78.  (o)  Ivy  v.  Gilbert,  sup. 

(k)  Backhouse  v.  Middleton,  .lup. ;  Hey-  (p)  Ib. 
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and  unmarried  before  it  is  raised,  the  portion  will,  in  such  case,  be 

raised  out  of  the  annual  rents,  for  the  Court  will  not,  it  seems, 

direct  a  mortgage  {q). 

The  several  cases  already  cited,  show  that  the  words,  "  rents  and 

profits,"  when  added,  or  prefixed  to  more  general  words  (as  sale  or 

mortgage)  by  way  of  alternative,  will  not  restrict  the  meaning  of  the 

more  general  words  (r). 

When  re-  If  there  be  a  clear  intention  shown  that  the  trust  shall  be  con- 

stricted to  1        ,-1  .,,  .  ,  T     /   \ 

annual  rents,  fined  to  annual  rents,  the  Courts  will  not  m  any  case  order  a  sale  [sj . 
There  are  also  cases  in  the  books,  which  show  that  the  words 
"  rents  and  profits,"  will  be  restricted  to  annual  rents,  when  fol- 
lowed or  attended  by  other  words  which  imply  that  the  money  shall 
not  be  raised  in  any  other  way,  or  when  the  words  "rents  and 
profits  "  are  placed  in  opposition  to  the  more  general  words  "sale  or 
mortgage."  Of  the  latter  position,  Corbett  v.  Maidwell  (t)  is  an 
instance,  where  the  maintenance  was  directed  to  be  issuing  out  of 
the  profits ;  and  the  portion  itself  to  be  raised  by  sale,  or  mort- 
gage, or  perception  of  rents  and  profits.  Of  the  former  position. 
Ivy  V.  Gilbert  (u)  is  a  strong  instance,  in  which  it  was  held,  that 
where  a  trust  of  a  term  for  raising  portions  for  daughters  directs  a 
particular  method  for  raising  them,  by  leasing  for  one,  two,  or 
three  lives,  or  for  any  term  of  years  determinable  thereon,  or  for 
twenty-one  years  absolutely,  it  implies  a  negative  that  they  shall 
not  be  raised  in  any  other  way ;  and  that,  even  by  leasing,  it  could 
not  be  raised  but  by  making  such  leases,  upon  which  the  old  rent 
was  reserved ;  and  that,  as  there  was  no  time  appointed  for  the 
raising  of  this  portion,  the  portion  was  due  when  the  profits  could 
raise  it,  and  it  carried  no  interest :  but  when  the  portion  was,  or 
might  have  been,  raised  by  the  profits,  then  it  became  due,  and 
the  land  was  discharged,  as  having  borne  its  burthen.  The 
effect  was,  that  the  profits  received  by  the  remainderman  were 
directed  to  go  towards  the  payment  and  sinking  of  the  portion. 
This  decree  was  afterwards  affirmed  in  the  House  of  Lords  (x). 

(q)  Earl  of  Rivers  v.  Earl  ofDerly,  2  2  ;  Linga/rd  v.  Earl  of  Derby,  1  Bro.  C. 

Vem.  72  ;  and  see  2  P.  Wms.  672.  C.  318;  auiseeSeneager.  Lord  Andover, 

(r)  Greaves  v.  Mattison,  Sir  T.  Jones,  3  Y.  &  J.  360. 

201  ;  Gerrard  v.  G.  2  Vem.  458  ;  Samdhjs  (t)  Corbett  v.  Maidwell,  1  Salk.   159. 

V.  S.  1  P.  Wms.  707  ;  Goodall  v.  Rivers,  And  see  Wwrter  v.  Eutchinson,  1  S.  &  S. 

Moseley,   395  ,••  Hebblethwaite  v.    Cart-  276.      But  see  Michell  v.  M.   4   Beav. 

wrigM,  For.  30  ;  Hall  v.  Carter,  2  Atk.  549. 

365.  (m)  2  P.  Wms.  13  ;  Prec.  Ch.  883. 

(s)  Small  y.  Wing,  5  Bro.  P.  C.  66,  ed.  [x)  6  Bro.  P.  C.  68. 
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In  Evelyn  v.  Evelyn  (y),  the  like  doctrine  as  in  Icy  v.  Gilbert  (z), 
was  recognised. 

In  Mills  V.  Bank  {a),  the  words  of  the  trusts  were,  "  by  rents, 
issues,  and  profits,  or  by  making  leases  for  one,  two,  or  three  lives, 
01'  for  any  number  of  years  determinable  on  one,  two,  or  three 
lives,  reserving  the  ancient  rent,  or  by  granting  copyholds  on 
fines,"  to  raise  10,000L,  to  be  paid  to  daughters  at  eighteen  or 
marriage,  and  to  sons  at  twenty-one,  or  as  soon  after  as  the  same 
could  be  raised  out  of  the  premises  as  aforesaid.  A  decree  was 
made,  directing  the  portions  to  be  raised  by  sale  of  the  trust  term  ; 
but  on  a  rehearing  (after  Ivy  v.  Gilbert  (6)  had  been  decided)  the 
Lord  Chancellor  said  that  he  should  not  have  made  the  decree,  and 
that  he  approved  the  resolution  in  Butler  v.  Duncomb  (c),  that  all 
trusts  of  terms  directing  the  method  of  raising  of  money  imply  a 
negative,  viz.,  that  the  money  shall  be  raised  by  the  method 
prescribed,  and  not  otherwise.  The  case  was,  however,  compro- 
mised. 

As  to  whether  a  direction,  in  a  will,  to  pay  debts  out  of  rents 
and  profits,  authorises  a  sale  or  mortgage,  see  infra,  p.  294. 

A  direction  to  raise  by  rents,  or  other  ways  and  means  (except  a 
sale),  prohibits  a  mortgage  (d).    • 

As  to  .form,  of  mortgage  for  securing  and  raising  portions, 
see  (e). 


(4.)    The  vesting  and  payment  of  portions. 

If  a  time  certain  is  appointed  for  the  payment  of  a  portion 
charged  on  land  by  deed  or  will,  and  the  child  dies  before  the  time 
for  payment  arrives,  the  portion  will  sink  for  the  benefit  of  the 
estate  (/),  unless  a  time  for  its  vesting  be  expressly  provided.  To 
this  rule,  however,  there  are  exceptions,  when  the  payment  of  the 
portion  is  deferred  from  the  circumstances,  not  of  the  person,  but 
of  the  fund. 

The   question   whether  younger  children,  in   order  to  become  Whether 
entitled,  must  outlive  their  parents,  as  well  as  attain  the  time  for  cMdfen  must 
payment,  depends  on  the  particular  circumstances  of  each  case,  and  ""'•^''^  parent. 

(y)  2  P.  "Wms.  659.  (d)  Benett  v.  Wyndham,  23  Beav.  521; 

(z)  Sup.  3  Jur.  K  S.  1143. 

{a)  3  P.  Wms.  1.  (e)  2  Dav.  Conv.  1008,  ed.  3. 

(J)  Sup.  (/)  Smith  V.  S.  2  Vem.  93. 

(c)  1  P.  "Wms.  US. 

r 
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the  cases  are  not  very  reconcileable.  In  Wliatford  v.  Moore  (g), 
it  was  said  that  the  only  reasonable  course  is  to  adopt  the  rule, 
which  had  been  generally  recognised,  of  leaning  in  favour  of  that 
construction  which  includes  all  the  children,  if  the  instrument 
affords  fair  ground  for  doing  so,  but  if  not,  to  give  effect  to  the 
plain  meaning  of  the.  words  used  (h). 
Whether  sur-  Where  a  trust  term  is  limited  in  remainder  after  the  estates  for 
tiTltifof *"^  life  to  raise  portions  for  yoilnger  children,  the  portions  of  sons  to 
tenant  for  life,  fee  paid  to  them  at  twenty-one,  and  the  portions  of  daughters  to  be 
paid  at  twenty-one,  or  marriage,  but  in  ease  such  periods  shall 
happen  before  the  decease  of  the  tenant  for  life,  then  to  be  payable 
on  such  decease,  the  portions  will  be  considered  to  vest  absolutely 
at  twenty-one  or  marriage,  though  there  is  a  gift  over  in  case  of 
the  death  of  any  child  before  his  or  her  portion  is  payable  (i). 
But  the  gift  over  to  the  surviving  children  will  take  effect  in  the 
event  hmited,  as  to  the  shares  of  children  not  attaining  the  pre- 
scribed period,  though  a  certain  sum  is  raiseable  for  each  child,  and 
though  one  of  the  conditions  of  the  cesser  of  the  term  is  the  event 
of  there  being  no  children  living  at  the  death  of  the  tenant  for  life. 
And  the  Court  will  not  struggle  against  the  natural  meaning  of  the 
survivorship  clause  to  restrict  its  application  to  survivorship  after 
the  death  of  the  tenant  for  life  (k). 

The  clauses  as  to  payment  of  the  portions  after  the  parent's 
death  were  framed  to  meet  the  decisions  which  charged  the  rever- 
sion with  interest  after  the  portionist  attained  the  age  of  twenty- 
one,  &c.,  though  the  term  was  still  in  reversion;  since  the  post- 
ponement of  the  payment  being  referable  to  the  circumstances  of 
the  estate,  and  not  to  the  person  of  the  portionist,  was  held, 
according  to  the  well-known  rule  of  the  Court,  not  to  impede  the 
absolute  vesting  of  the  portion  (I). 

But,  of  course,  the  settlement  may,  by  clear  words  to  that  effect, 
make  the  right  of  a  child  to  its  portion  depend  upon  its  surviving 
both  or  either  of  its  parents  (m). 

(g)  7  Sim.  574  ;  3  My.  &  Or.  270.    See      t.  Lord  Clifden,  6  Ves.  499.     And  caaes 
V.  Jeyes,  10  Ch.    561  ;  Say  v.       cited,  1  Ed.  86. 


Saddiffe,  3  Ch.  p.  658,  M.  R.  {!c)  Evans  v.  Scott,  1  H.  L.  43. 

{7i)  Mocatta  v.    Undo,    9    Sim.    56  ;  [1)   Vide  ib.  p.  57  ;  3  Ves.  53. 

Fryy.  Lord  Sherborne,  3  ib.  243  ;  Spmcer  (m)  Per  M.  B.  3  Vea.  &  B.  85.     And 

V.  S.  8  ib.  87  ;    Wynter  v.  Bold,  1  S.  &  see  Wingrave  v.  Palgrave,   1  P.  Wms. 

S.  507.  401 ;  Hotchkin  v.  Humphrey,  2  Madd. 

i)  Emperor  v.  Wolfe,  1  Ves.  S.  208  ;  65. 
Cholmondelcy  v.  Mei/rick,  1  Ed.  77  ;  Mope 
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If  no  time  certain  is  appointed  for  the  payment  of  the  portion, 
and  the  child  dies  before  it  is  raised,  it  will  nevertheless  vest  and 
be  payable  (m).  But  to  this  rule  exceptions  are  to  be  found,  in 
cases  in  which  the  children  have  died  at  a  very  early  age. 

As  soon  as  all  the  events  have  happened,  and  the  portion  has  When  portions 

,  11.  1  .  ^'^'  ^^  raised. 

become  payable,  it  may  be  raised  by  sale  or  mortgage,  unless  the 
raising  of  it  be  contrary  to  the  trusts  of  the  settlement,  as  in  some 
of  the  instances  already  mentioned,  or  unless  the  raising  of  it  be 
restricted  to  annual  profits,  as  before  also  mentioned.  But  the 
Court  will  not  allow  the  portions  to  be  raised  before  the  time  of 
payment  on  the  petition  of  the  eldest  son,  and  will  not  raise  more 
than  the  share  of  the  younger  child  or  children,  whose  shares  are 
payable  (o),  unless  the  settlement  authorise  it  (p). 

The  rents  only  will,  it  seems,  be  applied,  if  the  legatee  dies  under 
twenty-one  and  unmarried  before  the  portion  is  raised  (g). 

In  case   the  portion  is   to  be  raised  out  of  annual    rents  it  interest. 
will   carry   no   interest ;  for  it  will  not  be   due  until  the  rents 
would   have   raised   the  portion ;    and,  as    soon    as   they   would 
have  raised  it  the  land  will  have  borne  its  burthen  and  be  dis- 
charged (r). 

And  lastly — ^If  the  trust  be  expressly  restricted  to  annual 
profits,  the  Court  will  in  no  case  order  a  sale  (s). 


(5.)  Portions  for  children  other  than  an  eldest  or  only  son. 

Where  portions  are  provided  for  yoiinger  children,  other  than  an 
eldest  or  only  son,  with  gift  over,  it  is  sometimes  difficult  to  de- 
termine what  constitutes  a  younger  son,  and  what  an  eldest  son, 
within  the  liniitation. 

The  persons  entitled  must  be  ascertained  at  the  time  when  the  When 
money  is  directed  to  be  raised  and  divided  (i).     But  if  there  is  a 
clear  intention  that  the  portions  are  to  vest  indefeasibly  before  the 


(n)  Earl  Rivers  v.  Earl  of  Derby,  2  Wms.  13. 

Vera.  72.  (s)  Small  v.  Wing,  5  Bro.  P.  C.  66. 

(o)  Sheppard  v.  Wilson,  i  Ha.   392  ;  (<)  Ellison  v.  Thomas,  1  De  G.  Jo.  & 

Wynter  v.  Bold,  1  S.  &  S.  507  ;  Cotton  y.  Sm.  18  ;  8  Jur.  N.  S.  1139,  L.  C.  ;  re- 

C.   cited   3   Y.   &  C.  149.     See  Marsh  versing  2  Dr.  &  Sm.  Ill  ;  8  Jur.  N.  S. 

V.  Keith,  29  Beav.  625.  635  ;  32  L.  J.   Ch.  32  ;  Collingwood  v. 

( p)  Gillibrand  v.  Goidd,  5  Sim.  149.  Stanhope,  4  L.  R.  H.  L.  58  ;  reversing  4 

{q)  Earl    Rivers   v.    Earl   of  Derby,  Eq.  286,  V.  0.  Wood ;   and  overruling 

sup.  Adams  V.  A,  25  Beav.  652. 

(r)  Ivy  V.  aabcrt,  Free.  Ch.  588  ;  2  P. 
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time  of  distribution,  the  eldest  son  is  ascertained  at  the  time  of 
vesting  (m). 

The  great  object  of  these  provisions  is,  that  no  one  child 
shall  obtain  a  double  portion  at  the  expense  of  the  others,  and 
that  no  child  shall  be  excluded  {x) ;  and  this  object  will  be  carried 
into  effect,  unless  the  terms  of  the  will  are  clearly  at  variance 
with  it. 

As  a  general  rule,  the  eldest  son  is  only  excluded  because  he 
takes  the  family  estate. 

The  elder  son  dying  before  he  takes  the  estate,  becomes,  in  the 
eye  of  the  law,  '  a  younger  son  '  (y) ;  and  this  is  clearly  so  where  the 
portions  are  given  to  all  the  children  except  an  eldest  son  for  the 
time  being  entitled  {z) ;  and  if  the  eldest  son,  not  taking  the 
estate,  dies  before  the  period  of  distribution,  his  representatives 
are  entitled  to  his  portion  (a). 

Eldership,  not  carrying  the  estate  with  it,  is  not  such  an  elder- 
ship as  will  exclude  from  a  portion  (&).  Similarly,  where  the  eldest 
son  does  not  succeed  to  the  estate  in  consequence  of  forfeiture  by 
the  act  of  his  father  before  he  was  born  (c).  But  the  fact  of 
an  eldest  son  becoming  entitled  to  the  estate  in  remainder,  is  suffi- 
cient to  exclude  him  (d) ;  and  the  elder  son,  by  a  re-settlement 
of  the  estate  with  his  father  on  his  coming  of  age,  does  not 
thereby  lose  his  character  of  elder  son  entitled  under  the  will  («). 
The  person  entitled  under  the  limitation  might,  previously  to  the 
event  mentioned  in  the  proviso,  have  so  exercised  his  rights  over 
the  estate  as  to  prevent  it  ever  coming  into  the  possession  of  the 
second  son  (/). 
'  Only  son.'  The  only  son  of  a  marriage  cannot  succeed  to  an  estate  limited  to 

A.  and  his  heirs  in  tail  male  except  an  eldest  son  (g). 
•First-bom.'         '  Eldest,'  and  '  first-born,'  are  synonymous  terms  {h). 


(u)  Wimdham  v.  OrahoM,  1  Euss.  331. 
And  see  Mxp.  Smyth,  12  Ir.  Ch.  487. 

(a)  CoUingwood  y.  Stanhope,  i  L.  E. 
H.  L.  58  ;  reTersing  i  Eq.  286,  V.  0. 
Wood. 

(y)  CoUingwood  v.  Stanhope,  sup.  ; 
Davies  T.  Suguetdn,  1  H.  &  M.  730  ; 
overruling  Gray  v.  Earl  of  Limerick, 
2  De  G.  &  S.  370  ;  17  L.  J.  Oh.  443. 

(z)  Ellison  V.  Thomas,  sup.  275  {t). 

(a)  Ellison  v.  Thomas,  sup.  ;  Daviea  v. 
Suguenin,  sup.  ;  Smnhv/rne  v.  S.  17 
■W.  E.  47,  V.  C.  Gififard. 
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(6)  Duke  V.  Boidge,  2  Ves.  S.  203  n. 

(c)  Johnson  v.  Foulds,  6  Eq.  268,  M.  E. 

(d)  Gryll's  Tr.  ib.  589,  V.  C.  Giffard. 

(e)  Collmgwood  v.  Stanhope,  sup. 
And  see  Adams  v.  Seek,  25  Beav.  648. 
And  Harrison  y.  Bound,  2  De  G.  M.  & 
G.  190  ;  17  Jur.  563. 

(/)  lb- 

(g)  Tuite  v.  Bermingham,  7  L.  E.  H. 
L.  635  ;  7  Ir.  Eq.  221. 

(h)  Ib.  Bathurst  v.  Errington-,  2  App. 
C.  69. 
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A  younger  son,  becoming  an  eldest  son  and  succeeding  to  the  Younger  son 
estate,  is  excluded  from  a  portion  (i),  though  the  portion  may  have  lil^^^^  ^ 
already  vested  in  him  (k);   and  this  rule  vs-ill  hold  good,  although 
there  is  a  gift  over  on  a  younger  son  becoming  an  eldest  son  before 
he  attain  twenty-one  (Z). 

A  younger  son  becoming  an  elder  son  and  so  taking  the  estate 
does  not  thereby  lose  his  portion,  where  there  are  no  words  in  the  will 
or  settlement  to  exclude  him;  as  where  the  exclusion  was  only  of  the 
eldest  son  by  name  (m) ;  nor  does  a  younger  son  lose  his  portion  as  Younger  eon 
such  by  becoming  the  eldest  son,  if  he  does  not  thereby  get  the  "tate!''''^ 
estate  (n) ;  as,  where  his  father  and  elder  brother  had  executed  a 
disentailing  deed  (o)  ;  nor  where  he  succeeds  to  the  estate,  not 
under  the  settlement,  but  by  descent  (jp). 

The  word  '  younger  '  includes  all  the  children  except  the  one  who 
succeeds  to  the  estate  (g) ;  and  the  representatives  of  a  younger 
child  dying  in  infancy  will  not  take,  as  the  portion  never  was 
wanted  (r). 

Where  there  is  a  limitation  over  in  the  event  of  a  younger  son 
becoming  an  eldest,  or  only  son,  it  will  not,  without  more,  be  con- 
strued to  mean  a  child  becoming  actually  entitled  under  tfie 
limitations,  but  simply  an  eldest  son.  Thus,  a  younger  son  be- 
coming an  eldest  son  loses  his  portion,  although  he  is  wholly  un- 
provided for,  if  the  will  expressly  excludes  him  on  his  becoming  an 
eldest  son  (s). 

The  words,  '  if  younger  son  become  the  eldest  son,'  mean  the 
eldest  surviving  son  in  the  lifetime  of  the  father  (t). 

A  gift  over  of  this  kind,  as  a  general  rule,  takes  effect  at  any  time 
before  the  time  of  payment,  though  the  portion  be  vested  (u).  But 
if  the  gift  over  be  limited,  in  the  event  of  a  younger  son  becoming  an 
elder  son  before  he  attains  twenty-one,  or  other  period,  any  other 

(i)    Ohadwick  v.   SoUman,    2   Vern.  (p)  Sing  v.  Leslie,  2  H.  &  M.  68  ;  10 

528  ;  Sroadmead  v.  Wood,  1  Bro.  0.  C.  Jur.  N.  S.  794. 

77  ;  Dairies  v.  ffuguenin,  sup.  (q)  Scarisirick  v.  Lord  Skelmersdale, 

{K)  Ih.    Swinburne    v.   S.   sup.     See  4  Y.  &  C.  78. 

Leake  v.  L.  10  Ves.  477.  (r)  Dames  v.  ffuguenin,  sup. 

{I)  BayUys  Settlement,  9  Eq.  491,  M.  (s)  Livesay  v.  L.  13  Sim.  33;  6 'Jur. 

E.  ;  6  Ch.  592.  N.  S.  752,  V.  C.  E.  ;  2  H.  L.  419.     See 

(m)   Wood  V.  W.  4  Eq.  48,  M.  R.  Matthews  r.  Paul,  3  Sw.  323. 

(n)   Adams  v.    Beck,    sup.  ;    Theed's  {t)  Harvey-Bathurst  v.  Stanley,  4  Ch. 

Settlement,  3  K.  &  J.  375.  D.  251,  C.  A.  ;  2  App.  C.  699. 

(o)  Macmibrey  v.   Jones,    2  ib.   684  ;  (u)  CJiadvrick     v.     Doleman,     sup. ; 

Tennison  v.    Moore,    13   Ir.    Eq.    424 ;  Savage   v.    Carrol,   1    Ba.  &  Be.    265 ; 

Spencer  v.  S.  8  Sim.  87  ;  overruling  Pea-  Teynham  v.  Webb,  2  Ves.  S.  198  ;  Mat- 

cocke  V.  Pares,  2  Keen,  689.  thews  v.  Paul,  sup. 
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Shitting  of 
estates 
construed 
strictly. 


event  will  be  excluded,  and  he  will  not  lose  his  portion  by  subse- 
quently becoming  an  eldest  son  before  the  time  of  payment,  and 
additional  portions  will  follow  the  nature  of  the  original  portions, 
though  the  Umitation  may  not  be  clearly  expressed  {x). 

A  settlement  of  an  estate  with  shifting  clauses  ought  not  to 
contain  a  clause  postponing  the  vesting  of  portions  until  the  death 
of  the  person  creating  them  (?/) ;  nor  should  it  contain  a  clause, 
avoiding  the  portions  on  the  estate  shifting  {z). 

Where  there  is  a  limitation  of  two  estates,  the  one  of  which  is  to 
shift  in  the  event  of  the  other  being  held  by  the  same  member  of 
the  family  who  first  takes  the  secondary  estate,  that  limitation  is  a 
condition  which  must  be  performed  strictly ;  and  if  it  cannot  be 
performed  strictly,  the  shifting  clause  fails  to  take  effect  (a). 


Legacy  duty 
on  portiuns. 


(6.)  Legacy  and  succession  duty. 

In  raising  portions  by  mortgage,  the  trustees  should  take  care 
that  the  legacy  duty  either  be  paid  by  the  portionist,  or  deducted  in 
ascertaining  the  amount  secured  by  the  mortgage,  as  the  trustees 
are  liable  for  the  duty  (6),  as  well  as  the  devisees  of  the  estate  subject 
to  the  portions  whether  in  fee  or  for  life  (c).  But  [the  trustee  or 
devisee  paying  the  duty  can  recover  it  from  the  portionist  {d^, 
unless  the  portions  were  devised  clear  of  all  deductions  (e). 

The  same  observations  will  apply  to  succession  duty,  on  portions 
raiseable  under  a  settlement  of  real  estate,  under  16  &  17  Vict. 
c.  51  (/). 
Power  to  raise  The  44th  Sect,  of  the  Succession  Duty  Act  (16  &  17  Vict.  c.  51), 
hy'mortgage''*^  enacts  that,  besides  the  successor,  the  following  persons  shall  be 
personally  accountable  for  the  duty  to  the  extent  of  the  property 
received  by  them,  namely,  "  every  trustee,  guardian,  committee, 
tutor,  or  curator,  or  husband,  in  whom  respectively  any  property, 
or  the  management  of  any  property  subject  to  such  duty  shall  be 
vested,  and  every  person  in  whom  the  same  shall  be  vested  by 
alienation  or  other  derivative  title  at  the  time  of  the  succession 


Succession 
duty. 


(k)   Wivdhamv.  Oraha'm.,\'&as&.  ZZ\. 

(j/)  Viscount  Holmesdale  v.  West,  12 
Eq.  280,  V.  C.  Bacon. 

(z)  lb. 

{a)  Famkerly  v.  Ford,  4  Sim.  390  ; 
Taylor  v.  Earl  of  Harewood,  3  Ha.  372  ; 
Barrison  v.  Hound,  3  De  G,  M,  &  G, 


190  ;  17  Jiu-.  763  ;  Meyrich  v.  Lwws,  6 
Oh.  237. 

(6)  45  Geo.  3,  c.  28,  e.  5. 

(c)  Att.  Gen.  v.  Jackson,  1  C.  &  J.  101. 

(d)  Bales  v.  Freevum,  1  Br.  &  B.  391. 

(e)  Stow  V.  Davenport,  5  B.  &  Ad.  359. 
(/)  See  2  Dav.  Conr.  1012,  ed.  3. 
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succession 


becoming  an  interest  in  possession ;  "  and  all  those  persons  are  Mortgage  for 
authorised  to  compound,  or  pay  in  advance,  or  commute,  the  duty,  ^"t??^ 
and  retain  the  amount  thereof  out  of  the  property  subject  thereto, 
"or  to  raise  such  amount. and  the  expenses  incident  thereto,  at 
interest  on  the  security  of  such  property,  with  power  to  give 
effectual  discharges  for  the  same;  "  and  such  security  is  to 
have  priority  over  any  charge  or  incumbrance  created  by  the 
successor. 
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15.  Generally 304 

(1.)  Mortgages  by  executors. 

General  powers  '^^E  whole  personal  estate  of  the  testator  vests  in  the  executor, 
of  executors,  ^j^q^  fj-oj^  ^^^q  duties  of  his  office  and  the  nature  of  his  trusts,  must 
necessarily  have  an  absolute  power  oyer  it  (a),  whether  specificallv 
bequeathed (6),  or  limited  in  trust(c),  or  neither.  The  executor's  first 
duty  is  to  provide  for  payment  of  debts ;  and,  if  the  general  undis- 
posed of  property  or  the  fund  expressly  provided  by  the  testator  is 
not  sufficient  for  such  purpose,  the  property  specifically  bequeathed 

(a)  See  Nugent  v.  Giffm-d,  1  Atk.  463.  Burling  v.  Stonard,  ib.  150  ;  Langley  v. 

But  see   Wilson  v.  Moore,   1  My.  &  K.  Barl  of  Oxford,  Arab.  17 ;  Atidrew  v. 

356  ;  M'Leod  v.  Drummond,  17  Ves.  161.  Wrigleij,  4  Bro.  C.  C.  125. 

(6)  Ewer  v.  Corbet,  2  P.  AVnis.  149 ;  (c)  M'Leod  v.  Drummond,  sup. 
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or  given  in  trust  must  be  resorted  to.  Nor  can  a  testator,  by  any  General 
testamentary  disposition  of  bis  personal  estate,  frustrate  or  delay  p°""«'^- 
the  claims  of  his  creditors  (d).  We  accordingly  find  the  adjudged 
cases  and  text  books,  when  speaking  of  the  powers  vested  in  the 
executors,  using  strong  expressions :  and  we  also  find  the  judges 
showing  great  reluctance  to  fetter  the  executors  in  the  exercise  of 
their  functions.  Notwithstanding  this  great  discretionary  autho- 
rity, numerous  cases  are  to  be  found  in  the  books,  arising  from  the 
circumstances  attending  the  disposition  by  executors  of  their  tes- 
tator's assets  ;  and  on  some  of  the  points  a  considerable  difference 
of  opinion  has  existed. 

The  power  of  the  executors  to  dispose  of  a  specific  legacy  seems  ^^weT  over  a 
to  have  been  formerly  questioned.  An  early  case  (e)  was  considered  specific  legacy, 
as  mihtating  against  this  power  ;  but  it  has  been  since  observed  (/) 
that  that  was  not,  in  fact,  the  case  of  a  specific  bequest,  it  being  a 
charge  on  a  particular  part  of  the  assets,  and  there  were  supposed 
to  be  strong  circumstances  of  fraud  in  the  conduct  of  the  parties. 
Succeeding  cases  have  established  this  power  of  disposition  by 
the  executors  beyond  question.  Sir  Edward  Sugden,  in  his  Trea- 
tise on  Vendors  and  Purchasers,  raised  a  doubt  whether  it  is 
safe  to  take  an  assignment  of  a  specific  legacy  from  the  executor 
without  the  concurrence  of  the  specific  legatee,  lest  the  executor 
should  have  assented  to  the  bequest,  and  he  cited  Thomlinson  v. 
Smith,  Finch,  378.  It  is  submitted  this  was  a  case  of  gross  fraud. 
If  a  purchaser  or  mortgagee  bond  Jide  deals  with  an  executor 
within  a  reasonable  time  after  the  testator's  death,  and  obtains  pos- 
session of  the  muniments  of  title,  a  specific  legatee  would  never  be 
permitted  to  set  up  the  executor's  assent  against  the  sale  or  mort- 
gage, for,  by  sale  and  delivery,  the  title  of  the  purchaser  or 
mortgagee  is  complete.  Vide  Scott  v.  Tyler,  Dick,  725,  and  17 
Ves.  166.  As  to  set  off  of  a  debt  due  by  the  specific  legatee 
to  the  estate  against  the  specific  legacy  after  appropriation  (ff). 

As  the  executor  may  absolutely  dispose  of  the  testator's  assets  Mortgage  of 
for  the  general  purposes  of  the  will,  there  seems  no  good  reason  ^^^^^ 
why,  in  the  exercise  of  a  sound  discretion,  and  presuming  the  lan- 
guage of  the  will  does  not  peremptorily  require  an  absolute  sale, 
the  executor  may  not  raise  the  money  required  by  a  partial  sale  or 
mortgage  of  the  assets.     Accordingly  this  proposition  is  broadly 

{d)  Andrew  v.  Wrigley,  mp.  (ff)  Ballard  v.  Marsden,  14  Ch.  D. 

(e)  Mumble  v.  Bill,  2  Vern.  iii.  374,  J.  Fry. 

(/)  17  Ves.  160 ;  3  Atk.  241. 
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Mortgagee  not 
bound  to  see 
to  application 
of  money. 


Executor 


laid  down  by  Lord  Hardwicke  in  Mead  t.  Lord  Orrery  (g),  and  yet 
more  broadly  and  expressly  so  by  Lord  Thurlow  in  Scott  v.  Tyler  Qi), 
and  has  been  since  recognised  by  Lord  Eldon  in  M'Leod  v.  Brwrn- 
mond  (i) .  Lord  Loughborough,  indeed,  is  reported  to  have  said,  that 
a  mortgage  is  not  a  natural  way  of  raising  money,  and  that  it  may 
lead  to  an  inquiry  as  to  the  circumstances  of  the  testator's 
estate  {It) ;  but  this  observation,  it  is  conceived,  must  be  con- 
sidered as  applying  to  transactions  attended  with  circumstances 
exciting  suspicion  of  fraud.  The  right  of  executors  to  mortgage  is 
undoubted. 

The  mortgage  may  be  either  of  legal  or  equitable  assets  (t),  or  of 
mere  choses  in  action  (h),  and  may  be  by  actual  assignment,  or  by 
deposit  (h) ;  and  a  dealing  with  one  of  many  executors  will  be  valid, 
for  each  is  competent  Qi).  The  deed  of  mortgage  need  not  state 
that  the  money  is  wanted  for  the  purposes  of  the  will,  for,  in  order 
to  vitiate  the  security,  it  must  be  shown  that  the  money  was  not  for' 
the  payment  of  debts  (n).  Nor  is  the  mortgagee  bound  to  see  to 
its  application  (o),  although  Lord  Kenyon  expressed  an  opinion 
that  a  trust  might  be  so  framed  as  to  call  on  a  purchaser  from  an 
executor  to  see  to  the  application  of  the  money  (p);  but  this 
obseiTation  must  also,  it  is  conceived,  be  supposed  to  apply  to  a 
sale  made  under  very  peculiar  circumstances,  and  not  for  the 
purpose  of  the  payment  of  debts  generally. 

A  pledge  of  assets  to  a  creditor  is  valid,  though  the  estate  is 
insolvent  (q). 

If  the  executor  is  also  specific  legatee,  a  mortgage  from  him  of 
the  specific  legacy  for  satisfaction  of  his  private  debt  will  be  safe, 
unless  it  can  be  shown  that  the  mortgagee  knew  that  there  were 
debts  of,  the  estate  unpaid  (r). 

In  a  case,  however,  where  an  administrator  mortgaged  lease- 
holds with  a  power  of  sale  to  secure  a  sum  advanced  to  the  testator 
on  a  deposit  of  the  title  deeds,  and  a  further  sum  advanced  to  the 
administrator  for  payment  of  debts,  Sir  J.  Knight  Bruce  refused 
specific  performance  against  a  purchaser  from  the  mortgagee,  on 


(g)  3  Atk.  239 ;  ScoU  v.  Tyler,  Dick. 
724  ;  M'Leod  v.  Drummond,  sup. 

{Kj  Dick,  724. 

(i)  17  Ves.  154. 

(/c)  And/rew  v.  Wrigley,  4  Bro.  C.  C. 
138. 

(I)  Nugent  v.  Giff<yrd,  1  Atk.  463  ;  et 
vide  17  Ves.  167. 


{n)  Bormey  v.  Sidgwrd,  4  Bro.  C.  C. 
138,  cited;  1  Cox,  145;  7  Ves.  167,  cited. 

(o)  Seott  V.  Tyler,  sup.  ;  Mliott  v. 
Merry/nan,  Barnard.  78. 

(jp)  Bonmy  v.  Hidgard,  sup. 

(q)  Earl  Vane  v.  Eigdm,  5  Ch.  663. 

(r)  Taylor  \.  Hawkins,  8  Ves.  209. 
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the  ground  that  lie  could  not  decide  on  the  validity  of  the  power  of 
sale  in  the  absence  of  the  administrator  and  the  cestui  que 
trust  (s). 

(2.)  Fraudulent  mortgages  by  executors. 

Fraud  or  coYin,  however,  will  vitiate  any  transaction,  and  turn  it 
to  a  mere  colour.  If  one  concerts  with  an  executor,  by  obtaining 
the  testator's  effects  at  a  nominal  price,  or  at  a  fraudulent  under- 
value, or  by  applying  the  real  value  to  the  purchase  of  other 
subjects  for  his  own  behoof,  or  in  extinguishing  the  private  debt  of 
the  executor,  or  in  any  other  manner  contrary  to  the  duty  of  the 
of&ce  of  executor,  such  concert  will  involve  the  seeming  purchaser 
or  pawnee,  and  make  him  liable  to  the  full  value  (t). 

Bona  testatoris  cannot  be  taken  in  execution  under  a  Ji.  fa.  in 
satisfaction  of  the  executor's  private  debt  (u). 

In  two  leading  cases  in  equity  (a;).  Lord  Hardwicke  supported  Executor- 
assignments  of  the  testator's  assets,  made  by  the  executor  in  satis-  legatee!"^ 
faction  of  his  own  debt  or  for  his  private  purposes.     But  in  the  Mortgage  for 
first  the  executor  was  also  sole  residuary  legatee,  and  in  the  other  poses. 
a  residuary  legatee  was  interested.     These  two  cases  depended  on 
particular  circumstances  (?/) ;  the  principles  contained  in  them  have 
been  disapproved  of  and  overruled  in  subsequent  cases  (z). 

In  M'Leod  v.  Drummond  (a),  relief  was  refused  on  a  bill  filed  by 
two  co-executors  in  Scotland,  who  had  never  acted,  but  had  per- 
mitted the  other  two  executors  in  England  to  manage  the  property 
for  a  great  length  of  time.  The  acting  executors,  many  years  after 
the  testator's  death,  pledged  some  bonds  belonging  to  him  with 
their  bankers,  to  secure  advances  made  to  them  as  army  agents, 
representing  that  an  account  was  kept  between  them  and  the 
estate,  to  which  they  were,  or  frequently  might  be,  in  advance. 
The  M.  E.  dismissed  the  bill,  and,  on  appeal  to  the  L.  C.  the 
decree  was  af&rmed  under  the  peculiar  circumstances  of  the  case. 

(s)  Sanders  v.  Sichards,  2  Coll.  568.  overruling  Whale  v.  Booth,  sup. 
But  see  Russell  v.  Plaice,  18  Beav.  21  ;  (a;)  Nugent  v.    Gifford,    sup.  ;    Mead 

18  Jur.  254  ;  Cruikshank  v.  Duffln,  13  v.  Lord  Orrery,  3  Atk.  239. 
Eq.  559,  V.  C.  Malins.  (y)  Vide  Taner  v.  Ivie,  2  Ves.  S.  466. 

(«)  Scott  V.    Tyler,  sup.  ;    Re  Brettle,  {z)  Bonney  v.   Ridgard,  sup.  ;  Craiie 

2   Do   G.    Jo.    &  Sm.    244 ;    overruling  v.   Drake,  2    Vern.    616 ;    Andrew    v. 

Whale  V.  Booth,  4  T.  E.  625,  note.  And  Wrigley,  sup.  ;  Hill  v.  Simpson,  7  Ves. 

see  Doc  v.  Fallows,   2  G.  &  J.  483  ;   2  152  ;  Scott  v.  Tyler,  sup. 
Tyrwh.  462  ;  Wms.  Ex.  746.  (a)  14  Ves.  353  ;  et  vide  17  Ves.  170  ; 

(u)  Farr  v.  Newman,   4  T.  E.  621  ;  8  Sim.  260. 
M'Leod    V.   Dmmmund,    17   Ves.    161  ; 
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Result  of 
cases. 


Eelief  will  also  be  refused  if  there  has  been  great  delay  on  the 
par^  of  the  legatees  in  making  claim,  even  although  they  have  but 
a  contingent  or  expectant  right,  for  such  an  interest  will  entitle 
them  to  know  what  debts  the  testator  owed,  and  what  part  of  his 
estate  has  been  applied  to  the  payment  of  them  (&). 

Where  a  mortgage  is  partly  for  the  estate,  and  partly  for  private 
purposes,  the  onus  falls  on  the  borrower  to  show  how  far  it  is 
valid  (c).  A  mortgage  of  a  part  of  the  assets  by  an  executor  for  a 
debt  originally  contracted  on  his  personal  security  and  without 
reference  to  assets  was  held  valid  (d). 

What  circumstances  amount  to  notice  that  the  mortgage  is  for 
the  executor's  own  purpose,  see(e).  The  notice  must  be  clear  (/). 
The  fact  of  the  mortgage  including  the  executor's  own  property  as 
well  was  held  not  to  be  sufficient  (g). 

Although  a  lien  on  specific  assets  of  the  estate  may  bo  valid, 
though  it  is  to  secure  the  private  debt  of  the  executor,  if  the  mort- 
gagee have  no  notice,  yet  the  latter,  on  failure  of  the  security, 
cannot  prove  against  the  estate  Qi). 

Where  a  devisee-executor  deposits  the  title-deeds  of  his  testa- 
tor's estate,  in  which  he  has  only  a  partial  interest,  to  secure  his 
own  debts,  the  deposit  only  affects  his  own  interest  (i).  A 
settlement  by  the  executor,  being  specific  legatee  of  leasehold,  on 
his  marriage,  binds  the  creditors  (Jc). 

If  a  particular  fund  is  pointed  out  by  the  will  for  the  payment  of 
debts,  it  may  become  necessary  for  a  mortgagee  to  inquire  if  that 
fund  has  been  exhausted. 

The  result  of  the  cases  seems  to  be,  that  if  a  purchaser  or  mort- 
gagee advance  money  to  an  executor  (even  though  the  executor  be 
also  residuary  legatee),  for  purposes  which  he  knows  to  be  foreign  to 
the  will  (fe/c),  or  if  he  takes,  as  a  security  for  the  executor's  private 
debt,  part  of  the  testator's  assets,  he  does  it  at  his  own  risk,  and  is 
liable  to  a  suit  for  relief  on  action  brought  either  by  a  creditor,  or 


(6)  Andrew  v.  Wrigley,  4  Bro.  C.  C.  137. 

(c)  Carter  v.  Sanders,  2  Drew.  248. 

{d)  Miles  T.  Bwrnford,  2  De  G.  M.  & 
G.  641. 

(e)  CoUimgwood  v.  Buisell,  10  Jur.  N. 
S.  1063,  L.  J.  ;  Howard  v.  Chaffer,  2  Dr. 

6  Sm.  236  ;  9  Jur.  N.  S.  767  ;  Farhall 
T.  F.  1  Eq.  286,  V.  C.  James  ;  reversed, 

7  Ch.  123. 

(/ )  Collingwood  v.  Sussell,  sup. 


(g)  Marrow  v.  Griffith,  11  Jur.  N.  S. 
6,  V.  C.  Stuart. 

{h)  Farhall  v.  F.  su/p. 

(i)  Haynesv.  Forshaw,  11  Ha.  93;  17 
Jur.  930. 

(k)  Spackmaii  v.  Timbrell,  8  Sim.  260. 

(kk)  See  Hownes  v.  Fower,  2  Ba.  &  Be. 
498  ;  Collinson  v.  Lister,  20  Beav.  356  ; 

1  Jur.  N.  S.  835  ;  7  De  G.  M.  &  G.  634  ; 

2  Jur.  N.  S.  75. 
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by  a  pecuniary,  specific,  or  residuary  legatee,  if  such  legatee  pursue 
his  remedy  within  a  reasonable  time.  If  the  executor  is  also 
specific  legatee,  a  mortgage  from  him  of  the  specific  legacy  in 
satisfaction  of  his  private  debt  will  be  safe,  unless  it  can  be  shown 
that  the  creditor  knew  there  were  debts  unpaid  (i). 


(3.)  Mortgage  hy  devisee  charged  with  debts. 

Where  real  estate  is  devised  specially  charged  with  the  payment 
of  debts,  the  devisee  has  power  to  mortgage  the  real  estate  and 
give  a  receipt  for  the  mortgage  money  (m).  Of  course,  where  there 
is  collusion  between  the  devisee  and  the  mortgagee,  and  the  mort- 
gage is  effected  by  the  former  for  his  own  purposes  to  the  know- 
ledge of  the  latter,  the  mortgage  would  not  be  valid  («) .  The 
fact  of  the  devisee  being  also  executor  in  most  of  the  cases  was 
adverted  to  by  the  L.  C.  (o) ;  but  it  is  apprehended  that,  in  the 
absence  of  any  special  circumstances,  a  devisee,  though  not 
executor,  can^  mortgage ;  for  it  is  clearly  his  duty  to  satisfy  the 
debts  which  the  mortgage  may  be  the  veiy  means  to  enable  him 
to  do. 

If  an  estate  is  devised  subject  to  debts  and  legacies,  a  mortgagee 
advancing  money  to  the  devisee,  although  also  the  executor,  is 
liable  to  the  charge  if  the  circumstances  of  the  case  afford  intrinsic 
evidence,  or  it  otherwise  appear,  that  the  mortgage  money  is  not  to 
be  applied  in  payment  of  debts  and  legacies,  but  for  the  private 
purposes  of  the  mortgagor  (o). 

And  if  in  the  case  of  a  similar  devise,  a  mortgage  is  made  by  the  Mortgage  sub- 
devisee  expressly  subject  to  the  legacies,  and  on  the  money  being  •'*°*  *°  ^sacies. 
called  in  by  the  mortgagee,  a  transfer  is  made  to  a  third  party  with 
a  confirmation  by  the  mortgagor,  to  whom  a  further  advance  is 
made,  but  the  transfer  is  not  expressed  to  be  made  subject  to 
legacies,  the  party  advancing  the  money  being  falsely  informed  of 
their  being  satisfied,  yet  he  will  take  subject  to  the  legacies,  as  by 
the  conveyance  he  has  gained  the  same  estate  as  was  held  by  the 
first  mortgagee  ( J)). 

If  estates  are  devised  charged  with  specific  sums  to  the  executors  specific  sums 
for  payment  of  debts,  a  mortgagee  is  bound  to  see  to  the  applica-  ^"  '^^^*®- 

{I)  Taylor  v.  ffawHns,  8  Ves.  209.  681,  H.  L. 

(m)  Colyer  v.   Finch,   5  H.  L.  905  ;  (o)  Corser  v.  Cartwright,  sup. 

Corser  v.  Cdriright,  8  Ch.  971.  (p)  Rogers  v.  H.  6  Sim.  364. 
(n)  Wallccr  v.  Taylor,  8  Jur.  N.   S. 
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tion  of  the  mortgage  money,  notwithstanding  releases  have  been 
executed  to  the  devisees  by  the  executors,  but  which  did  not  show 
the  charges  to  have  been  raised  or  paid  (g). 
Charge  of  And  it  is  settled  that  a  general  charge  of  debts  and  legacies, 

legacieT  including  annuities,  on  real  estate,  renders  a  purchaser  or  mort- 

gagee from  the  devisee  safe  from  seeing  to  the  application  of  the 
purchase  or  mortgage  money  so  long  as  any  part  of  the  trust  is  un- 
performed, although  the  purchaser  or  mortgagee  is  aware  that  all 
the  debts    have  been    paid ;  the  rule  depending  on  the  state  of 
things  at  the  testator's  death  and  being  unaifected  by  a  subsequent 
change  of  circumstances  (r). 
Lapse  of  time.        But  where  money  is  proposed  to  be  raised  after  a  considerable 
lapse  of  time,  and  without  apparent  reason,  the  mortgagee  is  bound 
to  make  proper  inquiry  (s). 
Power  on  defi-        Where  there  is  power  to  raise  money  by  sale  or  mortgage  of  the 
sonalty.  real  estate   in  case   the  personal  estate  should  be  insufficient,  it 

seems  that  the  power  does  not  arise  unless  there  is  a  deficiency ; 
and  it  is  therefore  incumbent  on  the  purchaser  or  mortgagee  to 
ascertain  that  the  real  estate  is  wanted  {t). 

(4.)  Mortgages  by  trustees. 
Estates  are  sometimes  vested  in  trustees  upon  trust  for  sale 
without  any  express  power  to  mortgage.  A  mortgage  is  a  partial 
sale,  and  therefore  a  trust  for  sale  will,  generally  speaking,  include 
a  mortgage  {x)  * ;  and  it  must  depend  upon  the  nature  of  the  trust, 
if  it  be  not  authorised  by  it.  If  the  object  of  the  trust  is  for  a 
definite  purpose,  such  as  to  raise  a  certain  sum  of  money  for  debts, 
portions,  or  the  like,  without  an  ulterior  intention  of  effecting  an 
entire  conversion  into  personalty  by  an  absolute  sale,  there  seems 

(2)  Braithwaite  v.  Britain,    1    Keen,  Pierce  v.  Scott,  1  Y.  &  C.  Exc.  257. 
206.     But  see  11  Jur.  Pt.  2,  p.  113.  (x)  3  P.  "Wms.   9  ;  Harl  of  Or/ord  v. 

(r)  Forbes  v.  PeacocJe,  11  Sim.  152  ;  1  Lord  Albemarle,  17  L.  J.  Ch.  396,  V.  C. 

Ph.  717  ;  11  M.  &  W.  639  ;  Eland  v.  E.  E.     And  see  Ball  v.  Harris,  i  My.  & 

4  My.  &  Or.  420  ;  Page  v.  Adam,  4  Beav.  Cr.  276  ;  Stroughill  v.  Anstey,  sup.  ; 
269  ;  Storey  v.  Walsh,  18  Beav.  559  ;  18  Page  v.  Cooper,  16  Beav.  396. 

Jur.  503.  *  In  corroboration  of  this  doctrine,  it 

(s)  Stroughill  v.  Anstey,  1  De  G.  M.  has  been  suggested,  that  if  a  trustee  for 

&  G.  635  ;  16  Jur.  673  ;  Colyer  v.  Finch,  sale  becomes  also  the  purchaser,  relief  is 

5  H.  L.  922.  given  to  the  cestuis  que  trust  on  their 
(i)  Dike  v.  Micks,  Cro.  Car.  335;  Co.  paying  to  the  trustee  the  money  advanced 

Litt.  290  b,  s.  xiv.  4,  Butler's  note  ;  Sug.  with  interest,  therbby  treating  the  tran- 
V.  &  P.  ed.  14,  p.  602.  But  see  Oreet-  saction  as  a  mortgage  under  the  powet 
Itam  V.  Colton,  34  Beav.  615,  621,  and      for  sale. 
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no  objection  to  the  money  being  in  every  case,  where  practicable, 
raised  by  mortgage ;  but  seciis,  where  an  intention  appears  to  effect 
a  complete  conyersion  (y) ;  though  the  payment  of  incumbrances  off 
the  land  has  been  held  to  be  not  an  object  requiring  a  sale  {z). 
Questions  of  this  sort  must  depend  on  the  peculiar  circumstances 
of  the  trust,  and  the  intention  of  the  parties  as  shown  on  the 
instrument. 

A  mortgage,  however,  would  not  be  authorised  under  a  trust  for  Mortgage  when 
conversion  out  and  out  (a) ;  and  a  sale  is  not  justified  by  a  power  to 
mortgage  (b). 

A  covenant  to  pay  in  a  mortgage  by  trustees  is  unusual  (c) ;  coygnant  to 
but  if  a  covenant  is  entered  into  by  a  trustee-mortgagor,  v^y- 
the  action  may  (under  circumstances  of  fraud)  be  restrained  {d). 
Where  trustees  mortgage  for  their  own  purposes,  the  mortgage  and 
transfer  are  bad(e).  If  the  power  of  sale  or  mortgage  is  on  a 
deficiency  of  personalty,  there  can  be  no  sale  or  mortgage  after  a 
decree  proving  that  all  the  debts  are  paid  (/). 

Where  land  was  directed  'to  be  sold'  by  trustees,  they  have 
only  a  power,  no  estate  {g). 

(5.)  What  words  authorise  a  mortgage  or  sale. 

In  a  case  where  tenant  in  tail  in  remainder  after  a  life  estate  gy  mortgage 
covenanted,  on  his  marriage,  to  settle  his  estate  to  certain  uses  for  '"'  otherwise, 
himself,  his  wife  and  children,  reserving  a  power  to  raise  15,000Z. 
by  mortgage,  annuity,  or  otherwise,  and  he  afterwards  raised  a  large 
part  of  the  15,000i.  by  mortgage,  and  then  conveyed  to  trustees  to 
sell,  the  V.  C.  held  that  the  articles  authorised  a  sale  (h). 

If  there  be  a  trust  to  raise  money  by  sale  or  mortgage,  and  the 
trustees  raise  the  money  by  mortgage,  it  is  doubtful  whether  they 

{y)  ffoldenby  v.  Spofforth,  1  Beav.  390.  IS.  S.  130  ;  affirmed  4  L.  T.  N.  S.  226  ; 

(z)  Earl  of  Orford  v.  Lord  Albeinarle,  Curling  v.  AiLstin,  2  Dr.  &  Sm.  129. 

sup.  (c)  Stroughill  v.  Ansiey,  sup. 

(fls)  Devaynes  v.  Robinson,  3  Jur.  N.  (d)  Greenfield  v.  Edwards,  11  Jur.  If. 

S.  707,  M.  R.  ;  Shaw  v.  Bunny,   11  *.  S.  55,  V.  C.  Stuart ;  reversed,  ib.  419  ;  2 

99,    L.   J.  ;   2  De  G.   Jo.   &  Sm.  468  ;  De  G.  J.  &  Sm.  582. 

Kirhwood  v.  Thompson,  2  H.  &  M.  392  ;  (e)  Burt  v.    Trueman,  6  Jur.   N.   S. 

11  Jur.  N.  S.  385,  V.  C.Wood ;  affirmed  721,  V.  C.  Kindersley. 

2  De  G.  J.  &  Sm.  613.  (/)  Carlyon  v.  Truscott,  20  Eq.  348, 

(6)  Drake  v.  Whitmore,  5  De  G.  &  Sm.  M.  E. 

619  ;  Garmstone  v.  Gaunt,  1  Coll.  577 ;  (g)  Elliott  v.   Fisher,  12  Sim.    505  ; 

9  Jur.  71.     See  Long  v.  L.  5  Ves.  445  ;  Thompson  v.  Todd,  15  Ir.  Oh.  337,  M.  K. 

Cook  V.  VaunuH,  29  Bcav.  123  ;  7  Jur.  (A)  Taskcry.  Sinall,  6  Sim.  625. 
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Interest 
included. 


When  sale 
anthorised. 


Eeut  charge 
authorised. 


Decree  not 
necessary. 


can  afterwards  exercise  their  trusts  for  sale  for  the  purpose  of  dis- 
charging the  mortgage ;  for,  the  money  being  once  raised,  the 
trustees  are  fimcti  officio,  the  purposes  of  their  trust  being  com- 
pleted. It  is  clear  the  mortgagee  cannot  com/pel  them  to  sell,  even 
if  they  have  the  power  (i). 

If  a  man  has  a  power  of  charging  an  estate  with  a  sum  of  money, 
he  may  also  charge  it  with  interest  (/c) ;  nor  will  equity  interfere  to 
diminish  or  reduce  the  rate  of  interest  charged  (J). 

An  unlimited  power  to  charge  will  authorise  a  disposition  of  the 
estate  itself  in  trust  for  sale  (m) ;  but  a  particular  power  of  charging 
will  not  authorise  a  limitation  of  the  fee  to  secure  the  money,  and 
the  appointment  will  be  void  {n).  The  Court  would,  however,  most 
probably,  in  the  latter  case,  relieve,  as  in  the  case  of  a  defective 
execution  (o). 

The  converse  of  the  doctrine  laid  down  in  Long  v.  Long  (m),  is 
good  ;  for  a  power  to  appoint  the  fee  will  authorise  a  charge,  which 
equity  will  carry  into  effect  by  a  sale  (;p).  And  it  will  also  authorise 
an  appointment  to  trustees  in  trust  for  sale  (g). 

In  one  case,  a  power  to  charge  with  a  sum  of  money  was 
held  to  authorise  the  grant  of  a  rent  charge,  until  the  principal  and 
interest  were  paid  (r) ;  but  the  case  was  a  very  special  one. 

If  there  be  a  devise  in  trust,  by  mortgage  or  sale,  to  raise  money 
for  payment  of  debts,  the  trustees  may  proceed  to  raise  the  money 
without  the  sanction  of  a  decree ;  for  decrees  do  not  give  rights, 
but  are  only  executions  of  the  trust  or  power  already  sub- 
sisting (s). 
An  informal  authority  to  borrow  on  mortgage  is  binding  (t). 


(6.)  Whether  executors  can  sell  or  mortgage  real  estate  under  a 
charge  of  debts  under  old  law. 

In  regard  to  wills  coming  into  operation  after  the  13  Aug.,  1859, 


(i)  Fallc  V.  Lm-d  Clinton,  12  Ves.  48. 

{It)  Killmurry  v.  Qeery,  2  Salk.  538  ; 
Soycot  V.  Cotton,  1  Atk.  556  ;  Soelyn  v. 
E.  2  P.  Wms.  659  ;  Sail  v.  Carter,  3 
Atk.  359  ;  Lewisr.  Freke,  2  Ves.  J.  507. 

(Z)  Zetvis  V.  Freke,  sup. 

(ot)  5  Ves.  445  ;  Bateman  v.  B.  1  Atk. 
421 ;  Drake  v.  Wliitmore,  5  De  G.  & 
Sm.  619. 

(m)  Jenkins  v.  Keymis,  1  Lev.  150, 
237  ;  Hard.  395  ;  1  Ch.  Ca.  103. 


(o)  See  1  Sug.  on  Pow.  533,  ed.  8. 

ip)  Boherts  v.  Dixall,  2  Eq.  Ca.  Ab. 
668.  And  see  Palmer  v.  Wheeler,  2  Ba. 
&  Be.  18  ;  Skelton  v.  Flanagan,  1  L.  E. 
Ir.  Eq.  362. 

(})  Kenworthy  v.  Bate,  6  Ves.  793. 

(r)  Blake  v.  Marmll,  2  Ba.  &  Be.  35. 

(«)  Ewrl  of  Bath  v.  Earl  of  Bradford, 
2  Ves.  S.  587.  And  see  JoTies  v.  Price, 
11  Sim.  557. 

{t)  Demjssen  v.  Botha,  8  W.  R.  710. 


Digitized  by  Microsoft® 


Sect.  6.        WHETHER   EXECUTOR    CAN    SELL    FOE    DEBTS.  289 

the  law  is  settled  by  statute  (w).  But  in  regard  to  sales  or  mort- 
gages under  previous  wiUs,  the  law  remains  the  same  as  before  the 
act  was  passed ;   which  law  may  thus  be  stated. 

It  is  clear  that,  where  the  entirety  of  the  real  estate  is  devised  to  Entirety 

QGVlSfid  to 

the  executor,  whether  beneficially,  or  upon  trust,  and  the  executor  executor, 
is  directed  to  pay  the  debts,  the  debts  are  charged  upon  the  entirety, 
and  he  can  sell  or  mortgage  {x) ;  but  see  Finch  v.  Hattersley  (y), 
which  was  questioned  in  Cook  v.  Dawson  {z).  And  where  the 
entirety  of  the  real  estate  is  not  so  devised,  it  is  a  question  of 
intention  to  be  collected  from  the  whole  will,  so  that,  where  un- 
equal benefits  are  given  to  the  executors,  the  general  rule  would  not 
apply  and  there  would  be  no  charge,  and,  consequently,  no  power  to 
sell,  or  mortgage  {a).  The  same  result  followed,  where  part  of  the 
real  estate  was  devised  to  sons,  and  part  to  the  executors  in  trust 
for  daughters  ;  the  real  estalfe  devised  to  the  daughters  was  held  not 
to  be  charged  with  the  debts  (6).  These  cases,  as  well  as  cases 
where  real  estate  has  been  devised  to  a  person  on  condition  that 
he  pay  the  debts  (c),  are  treated  by  a  learned  author,  as  amounting 
to  a  trust,  and  not  to  be  a  charge  for  payment  of  debts  (tZ). 

It  is  also  clear,  that  if  a  mixed  fund  of  real  and  personal  estate  Mixed  fund  of 
is  charged  with  debts,  and  there  is  any  doubt  who  is  to  sell  the  real  personalty, 
estate,  this  duty  will  be  considered  as  falling  on  the  executors ;  it 
is  convenient  that  the  same  persons  should  have  the  control  of  both 
kinds  of  estates  (e). 

To  enable  the  executors  to  sell,  the  power  must  either  be  given  Express  or 

.  implied  power 

to  them  expressly,  or  necessarily  be  imphed,  from  the  produce  necessary. 
being  to  pass  through  their  hands  in  the  execution  of  their  oflBce, 
as  in  payment  of  debts  and  legacies  (/). 


(m)  22  &  23  Vict.  c.  35.  See  inf.  p.  291.  (i)  Be  Bailey,  11  Ch.  D.  268,  J.  Fry. 

(a)  Will.    Eeal  Assets,   p.  44,  n.  / ;  And  see  Warren  v.  Davies,  2  My.  &  K. 

Barleer  v.  Duke  of  Devonshire,  3  Mer.  49,  and  inf.  p.  955. 

310;  Henvell  v.  Whitaker,  3  Russ.  343;  (c)  Dillon  v.  Cruise,  3.1r.  Eq.  70,  79; 

Dover  v.  Gregory,  10  Sim.  393  ;  Dormay  Bridgeman  v.  Dove,  3  Atk.  201 ;  Dolton 

V.  Borradaile,  10  Beav.  263  ;  Hartland  v.  Hewen,  6  Mad.  9  ;  Page  v.  Adam,  4 

V.  Murrell,  27  ib.  204 ;  Mather  v.  Norton,  Beav.    269  ;  Lockhart  v.  Bardy,  9  ib. 

16  Jur.  309,  V.  0.  Parker  ;  Clowdsley  v.  379. 

Pelham,  1   Vern.  411.     See  Will.  Real  (d)  Will.  Real  Assets,  p.  44-48. 

"  Assets,  46.  (c)  Tylden  v.  ffyde,  2  S.  &  S.  238  ; 

{y)  3  Russ.  345,  n.  Ward  v.  Devon,  11  Sim.  160  ;  Forbes  v. 

(z)  29  Beav.  123  ;  7  Jur.  N.  S.  130  ;  Peacock,  11  ib.  152 ;  12  ib.  528 ;  11  M. 

affirmed  3  De  G.  F.  &  Jo.  127 ;  4  L.  T.  &  W.  630  ;  1  Ph.  717 ;  Mackintosh  v. 

N.  S.  226.  Barber,  1  Bing.  50. 

(a)  Harris  v.  Watkins,  Kay,  438.  (/)  Bentham  v.  Wiltshire,  4  Mad.  44. 

u 
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Cbarge  does 
not  enlarge 
estate. 


Trustees  also 
executors. 


Mere  general 
charge. 


The  fact  of  there  being  a  charge  of  debts  on  real  estate  de-vised 
to  trustees  does  not  enlarge  their  estate  into  a  fee  simple,  so  as  to 
enable  them  to  sell  (g);  see  further  cases  (h). 

But  where  the  trustees  were  also  executors,  they  were  held 
to  have  the  legal  estate  in  fee,  with  power  to  sell  for  payment 
of  debts  (i).  It  is  also  clear  that  a  charge  of  debts  enables 
the  trustees  and  the  executor  together  to  sell,  or  mortgage  (k). 
And  these  cases  were  considered  to  involve  the  decision  that  it 
was  the  executor  who  was  to  sell,  and  not  the  devisee  (l). 

Where  there  was  a  charge  of  debts  on  real  estate,  which  was 
devised  to  one  for  life,  with  contingent  remainders  over,  a  power  of 
sale  in  the  executor  was  implied  (m). 

In  Wrigley  v.  Sykes  (n),  it  was  held  that  a  general  charge  of 
debts  on  the  real  estate  gave  the  executors  an  implied  power  of 
sale,  notwithstanding  the  creation  of  a  term  with  the  object  of 
apportioning  the  debts  among  the  devisees.  This  seemed  to 
follow  some  old  cases  (o).  Wrigley  v.  Sykes  (p)  was  followed 
by  the  same  judge  (q),  but  was  directly  opposed  to  a  previous 
case  (r). 

In  Hodgkinson  v.  Quin{s),  it  was  held,  that,  after  a  general 
charge  of  debts  by  a  testator,  an  express  trust  to  trustees  to  sell 
after  the  death  of  his  surviving  daughter  was  not  inconsistent 
with  the  implied  ,power  in  the  executors.     Any  sale  by  trustees 


See  Cwrtis  v.  Fulbrooh,  8  Ha.  25,  278  ; 
13  Jiir.  1044  ;  Saydon  v.  Wood,  ib.  279  ; 
Pitt  V.  Pelham,  1  Ch.  Ca.  176  ;  1  Lev. 
304  ;  Patton  v.  Randall,  IJ.  &  "W.  189; 
17  Jur.  Pt.  2,  p.  260  ;  Carvill  v.  C.  2 
Rep.  in  Ch.  301. 

(jr)  XenricJi  v.  Lord  BeaucUrk,  3  B.  & 
P.  175  ;  Doe  V.  Ewart,  7  A.  &  E.  636, 
668  ;  Dean  v.  Mdlor,  5  T.  R.  558. 

(A)  Will.  Real  Assets,  p.  67,  n.  o. 

(i)  CrmUm  t.  0.  3  Sm.  &  G.  386  ;  3 
Jur.  N.  S.  1223  ;  Spmce  v.  S.  10  W.  R. 
605,  C.  P.  And  see  Smith  v.  S.  11 
0.  B.  N.  S.  121.  But  see  Hawk.  WiUs, 
137,  152. 

{k)  Shaw  V.  Sorrer,  1  Keen,  559  ;  Ball 
V.  Harris,  8  Sim.  485  ;  4  My.  &  Cr. 
264. 

(1)  Gosling  V.  Carter,  1  Coll.  644-9,  52. 

(m)  Mobinson  v.  Lowatir,  17  Beav. 
596  ;  18  Jur.  321 ;  affirmed  5  De  G.  M. 


&  G.  272;  18  Jur.    363  ;  Eids/orth  v. 
Anmtead,  2  K.  &  J.  333. 

(n)  21  Beav.  337  ;  2  Jur.  N.  S.  78. 

(o)  Year  Book,  15  H.  7,  fol.  12  ;  Sug. 
on  Pow.  App.  ITo.  1,  p.  893,  ed.  8  ;  Shop. 
T.  43;  Perk.  Prof.  Bk.  S.  547  ;  2  Leon. 
220,  pi.  276  ;  3  Dy.  371  b.  pi.  3  ;  S.  C. 
nom.  Milward  v.  Moore,  Sav.  72 ;  1 
Andr.  145  ;  Newton  v.  Bennett,  1  Bro. 
C.  C.  135.  See  these  cases  observed  upon 
in  Will. Real Assets,77,  80;  andsee  2  Jur, 
Pt.  ii.  p.  68 ;  17  ».  Pt.  ii.  p.  260. 

(p)  Sup. 

{q)  Bolton  v.  Stannard,  4  Jur.  N.  S. 
576 ;  6  W.  R.  570  ;  Salin  v.  Seape,  27 
Beav.  553  ;  5  Jur.  N.  S.  1146  ;  Gfrectham 
V.  Cotton,  34  Beav.  615  ;  11  Jur.  N.  S. 
848 ;  13  W.  R.  1009. 

(r)  Doe  V.  Hughes,  6  Exo.  223. 

(s)  1  Jo.  &  H,  303  ;  7  Jur.  N.  S.  65. 
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under  a  power  prior  to  an  actual  sale  by  the  executors  would  be 
effectual. 

All  these  cases,  since  Shaw  v.  Borrer  [i),  have  been  disapproved  Cases  dia- 
of  by  many  conveyancers  (m).  On  the  one  hand,  it  is  urged  that 
executors  have  nothing  to  do  with  the  real  estate ;  and  on  the  other 
hand,  it  is  contended  that  the  heir  and  devisee  can  know  nothing 
about  the  debts,  and  that  it  is  desirable,  when  debts  are  to  be  paid 
out  of  two  estates,  real  and  personal,  that  the  same  persons  should 
have  control  of  both — i.e.,  the  executors — '  for  to  them  it  belongs  to 
pay  the  debts  '  {x). 

The  whole  doctrine  is  founded  upon  the  principle  of  carrying  Intention  must 
out    most    conveniently    the   intention  of    the    testator  {y).      k. 
charge  of  debts  implies  a  power  of  sale  or  mortgage  in  some  one, 
and  the  donee  of  the  power  is  to  be  ascertained  from  the  whole 
will  {z). 

A  doubt  was  expressed  whether  the  power  to  sell  or  mortgage  in  Power  is  legal, 
the  executors  was  a  legal  power  (a) ;  but  a  power  under  a  will  is  a 
common  law  authority  (b) ;  and  surely  it  matters  not  whether  it  is 
express  or  implied :  at  all  events,  no  such  objection  was  taken  in 
other  cases  (c).  And  in  Colyer  v.  Finch  (d),  L.  C.  Cranworth  said : 
"Where  there  is  a  general  charge  of  debts  and  no  legal  estate 
given,  it  may  be  that,  as  against  the  heir  at  law,  the  executors  may 
sometimes,  perhaps  always,  possess,  impliedly,  a  power  to  convey 
the  legal  estate,  in  order  to  raise  the  money  to  satisfy  the  charge." 


(7.)  Stat.  22  d:  23  Vict.  c.  35. 

The  powers  of  trustees  and  executors  to  sell  real  estate  under 

wills  coming  into  operation  after  the  13th  August,  1859,  are  now 

regulated  by  22  &  23  Vict.  c.  35. 

By  the  14th  sect,  thereof,  where,  by  any  will  which  shall  come  Devisee  in 

trust  may  raise 
into  operation  after  the  passing  of  the  act,  the  testator  shall  have  money  by  sale, 

(<)  1  Keen,  559.  Wilder,  1  Atk.  420.  ^See  Seg.  v.  Ink.  of 

(m)  See  Will.  Real  Assets,  p.  69,  and      Burgate,  18Jur.  875,  Q.  B. 
passim.  See  also  Lord  St.  Leon.    V.  &  P.  (i)  Sug.  Pow.  1,  171,  ed.  6  ;  Briggsv. 

662  n.  ed.  14  ;  2  Jur.  N.  S.  68,  Pt.  ii.  SJiarp,  20  Eq.  317,  320,  M.  R.  ;  Farwell 
But  see  note  by  Sweet,  17  Jur.  Pt.  ii.  p.  on  Pow.  p.  1  ;  Shep.  T.  417  a,  n.  p; 
258.  Barrington  v.  Att.  Gen.  Hard.  419. 

(a;)  2  Leon.  220  ;  Elliot  v.  Merryman,  (e)  Tylden  v.  Hyde,  2  S.   &  S.  238  ; 

Barnard.  Chan.  81.  Forbes  v.  Peacock,  11  Sim.  152  ;  1  Ph. 

(y)  Clayton's  Elem.  of  Conv.  110.  717 ;  11  M.  &  W.  630. 

(z)  Mdsforik  V.  Armstead,  sup.  (d)  5  H.  L.  922. 

(o)  Ooslimg  y.  Carter,  sup.  ;  Bl^^^^^^  ^y  Microsoft® 
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charged  his  real  estate,  or  any  specific  portion  thereof,  with  the 
payment  of  his  debts,  or  with  the  payment  of  any  legacy  or  other 
spe.oifio  sum  of  money ;  and  shall  have  devised  the  estate  so  charged 
to  any  trustee  or  trustees  for  the  whole  of  his  estate  or  interest 
therein,  and  shall  not  have  made  any  express  provision  for  the 
raising  of  such  debt,  legacy,  or  sum  of  money  out  of  such  estate,  it 
shall  be  lawful  for  the  said  devisee  or  devisees  in  trust,  notwith- 
standing any  trusts  actually  declared  by  the  testator,  to  raise  such 
debt,  legacy,  or  money  as  aforesaid,  by  a  sale  and  absolute  dis- 
position by  public  auction,  or  private  contract,  of  the  said  heredita- 
ments or  any  part  thereof,  or  by  a  mortgage  of  the  same,  or  partly 
in  one  mode  and  partly  in  the  other ;  and  any  deed  or  deeds  of 
mortgage  so  executed  may  reserve  such  rate  of  interest,  and  fix  such 
period  or  periods  of  repayment,  as  the  person  or  persons  executing 
the  same  shall  think  proper. 

Sect.  15.  The  powers  conferred  by  sect.  14  are  to  extend  to  all 
and  every  person  or  persons  in  whom  the  estate  devised  shall,  for 
the  time  being,  be  vested  by  survivorship,  descent,  or  devise,  or  to 
any  person  or  persons,  who  may  be  appointed  under  any  power  in 
the  will  or  by  the  Chancery  Division,  to  succeed  to  the  trusteeship 
vested  in  such  devisee  or  devisees  in  trust  as  aforesaid. 

Sect.  16.  If  any  testator,  who  shall  have  created  such  a  charge 
as  is  described  in  the  14th  sect.,  shall  not  have  devised  the 
hereditaments  charged  as  aforesaid,  in  such  terms  as  that  his 
whole  estate  and  interest  therein  shall  become  vested  in  any 
trustee  or  trustees,  the  executor  or  executors  for  the  time  being 
named  in  such  will  (if  any),  are  to  have  the  same  or  the  like  power 
of  raising  the  said  moneys,  as  is  thereinbefore  vested  in  the  devisee 
or  devisees  in  trust  of  the  said  hereditaments  ;  and  such  power  is 
from  time  to  time,  to  devolve  to  and  become  vested  in  the  person  or 
persons  (if  any)  in  whom  the  executorship  shall,  for  the  time  being, 
be  vested ;  but  any  sale  or  mortgage  under  the  act  is  to  operate 
only  on  the  estate  and  interest,  whether  legal  or  equitable,  of  the 
testator,  and  shall  not  render  it  unnecessary  to  get  in  any  out- 
standing subsisting  legal  estate. 

Sect.  17.  Purchasers  or  mortgagees  shall  not  be  bound  to  inquire 
whether  the  powers  conferred  by  sects.  14,  15,  and  16  of  the  act, 
or  either  of  them,  shall  have  been  duly  and  correctly  exercised  by 
the  person  or  persons  acting  in  virtue  thereof. 

Sect.  18.  The  provisions  contained  in  sects.  14, 15,  and  16,  shall 
not  in  any  way  prejudice  or  affect  any  sale  or  mortgage  already 
Digitized  by  Microsoft® 
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made,  or  hereafter  to  be  made,  under  or  in  pursuance  of  any  wiU  certain  sales, 
coming  into  operation  before  the  passing  of  the  act;  but  the  vahdity  eit'endlo" 
of  any  such  sale  or  mortgage  shall  be  ascertained  and  determined  ^^'^^.  i" 
in  all  respects  as  if  the  act  had  not  passed,  and  the  said  several    ^^  ""^  "* 
sections  are  not  to  extend  to  a  devise  to  any  person  or  persons  in 
fee,  or  in  tail,  or  for  the  testator's  whole  estate  and  interest  charged 
with  debts,  or  legacies  ;  nor  shall  they  affect  the  power  of  any  such 
devisee  or  devisees  to  sell  or  mortgage,  as  he  or  they  might,  by  law 
before  the  act,  have  done. 

The  effect  of  the  statute  may  be  shortly  stated  thus : — 

1.  If  a  testator  charges  his  real  estate  with  debts,  and  devises  all 
his  estate  therein  to  trustees,  the  trustees  can  give  a  title  and  receipt 
for  the  purchase  money  (e). 

2.  The  power  extends  to  the  trustees  for  the  time  being,  however 
appointed  (/). 

3.  If  a  testator  charges  his  real  estate  with  debts,  and  does  not 
devise  all  his  estate  therein  to  trustees,  the  executor  can  give  such 
title  and  receipt  (g). 

(8.)  Insertion  of  a  power  of  sale  in  a  mortgage  by  trustees. 

It  may  now  be  considered  settled  that  a  power  to  trustees  or 
others  to  mortgage  authorises  a  mortgage  with  power  of  sale  (h), 
in  opposition  to  former  authorities  (i).  It  is  safer,  however,  that 
trustees  to  whom  power  to  mortgage  is  given,  should  be  authorised 
in  terms  to  give  a  power  of  sale  (k). 

It  is  not  a  breach  of  trust  in  a  trustee  to  take  a  mortgage  with- 
out a  power  of  sale  (Z). 

Where  money  is  directed  by  the  Court  to  be  raised  by  mortgage, 
a  power  of  sale  has  been  sometimes  inserted  (m),  and  sometimes 
refused  (n).  The  plan  has  sometimes  been  to  give  a  power  of  sale 
with  a  proviso,  that  it  shall  not  be  exercised  during  the  infancy  or 

(e)  Sect.  14.  18  Beav.  21  ;  18  Jur.  254 ;  Cruikshank 

(/)  Sect.  15.  V.  Duffin,  13  Eq.  555,  V.  C.  Malins. 

{g)  Sect.  16.  (i)  Clarke  v.  The  Soyal  Pamopticon,  4 

(A)  Bailey  v.  Abraham,  14  L.  T.  219,  Drew.  26  ;  3  Jur.  N.  S.  178  ;  Samders  v. 

Q.  B.  ;  Bridges  v.  Longman,   24  Beav.  Richards,  2  CoU.  568. 

27  ;  Cook  v.  JDawsm,  29  ib.   128  ;  and  (k)  2  Dav.  Conv.  633,  ed.  3. 

Ghaioner's  Will,  8  Eq.  569,  V.  C.  Malins.  {I)  Farrar  v.  Barracloiigh,  2  Sm.  & 

See  Bennett  v.  Wyndham,  23  Beav.  521 ;  G.  231. 

3  Jiir.  N.  S.  1143,  which  was  questioned,  (m)  Selby  v.  Cooling,  23  Beav.  418. 

2  Dav.  Conv.  633,  ed.  3,  and  reversed  4  (n)  Drake  v.  Whitnwre,  19  L.  T.  243, 

De  G.  F.  &  Jo.  259  ;  Russell  v.  Plaice,  V.  C.  Parker.     " 
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other  disability  of  the  persons  entitled  subject  to  the  mortgage, 
without  the  leave  of  the  Court  (o). 

A  deposit  -with  the  trustees  of  a  building  society,  acompanied  by 
an  agreement  to  execute  a  mortgage,  will  justify  a  mortgage  with 
a  power  of  sale  (p). 


(9.)  Direction  to  pay  debts  out  of  rents  and  profits. 

A  direction  by  will  to  pay  debts  out  of  rents  and  profits  is  privid 
facie  a  charge  on  the  corpus  (q),  and  such  debts  may  be  raised  by 
sale  or  mortgage  (r). 

Where  the  charge  is  on  a  settled  estate,  the  Court  in  determining 
whether  the  charge  shall  be  raised  by  sale  or  mortgage  will  give 
greater  weight  to  the  wishes  of  the  persons  whose  interests  are 
immediate  (s). 

Where  there  is  a  trust  to  pay  or  raise  gross  sums  at  once  out  of 
the  rents',  it  amounts  to  a  charge  on  the  corpus  (i). 

In  Cook  V.  Parsons  (u),  Lord  Nottingham  thought  the  words 
When  sale  "  To  set  and  farm  let,  and  out  of  the  rents  (without  saying  profits) 
authorised.  ^^^  j^jg  debts,"  were  not  sufficient  whereon  to  ground  a  sale ;  and 
Lord  Hardwicke  refused  a  sale  where  the  words  were,  "  by  percep- 
tion of  rents  and  profits,  or  by  leasing  or  mortgaging  the  same  to 
raise  and  pay  the  sums  and  legacies  mentioned  in  the  will "  (x) ;  he 
added,  that  if  it  had  been  a  trust  of  the  rents  and  profits,  it  might 
have  been  sold.  But  his  lordship  did  not  recollect  any  case  which 
would  authorise  a  sale  where  there  were  other  limiting  words 
following  rents  and  profits. 

In  Baines  v.  Dixon  (y),  estates  were  devised  to  trustees 
and  their  heirs  upon  trust  for  payment  of  the  testator's  funeral 
expenses,  debts,  and  legacies,  as  far  as  his  personal  estate  should  be 
deficient,  and  for  raising  maintenance,  &c.,  for  his  children ;  and  to 
convey  to  his  eldest  son,  at  twenty-three ;    and  he  directed  the 


(o)  2  Dav.  Conv.  635,  ed.  3.  Beav.   295  ;    Metcalfe    v.    Hwtcliinsm, 

(p)  Leigh  v.  Lloyd,  2  De  G.  J.  &  S.  sup. 

330.  (m)  Gooh  V.  Parsons,  Preo.  Ch.  184 ; 

(2)  Metcalfe  v.  HutcMnson,  1  Ch.  D.  and  see  Sir  John  Talbot  v.  Ihike  of  Shrews- 

591,  M.  R.  6wi/,  GUb.  Rep.  Eq.  89  ;  Preo.  Ch.  29i. 

(r)  lb.  (x)  Jiidout  V.  Earl  of  Plynundh,   2 

(s)  lb.  Atk.  105. 

(«)  Bootle  v.  Blvmdell,  1  Mer.  193,  232  ;  {y)  1  Yes.  S.  41.  See  Lingard  v.  Earl 

Wilson  V  HalUley,  1  Russ.  &  My.  590  ;  of  Derby,  1  Bro.  C.  C.  311. 
Lord  Londesborough  v.   Somerville,   19 
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legacies  to  be  paid  after  his  debts  were  satisfied,  as  the  rents  should 
advance  the  same.  Lord  Hardwicke,  on  appeal,  directed  the  debts 
to  be  raised  by  sale,  and  the  legacies  to  be  paid  out  of  the  annual 
profits. 

Upon  a  similar  principle,  fines  for  the  renewal  of  leases  for  Hves,  Raising  fines 
and  upon  taking  admittance  to  copyholds,  may  be  raised  (z)  out  of  and  raofite^ 
the  estate  itself,  although  the  rents  and  profits  be  the  only  specified 
fund.  Where  there  is  a  power  to  raise  fines  out  of  annual  rents  and 
profits,  with  power  to  mortgage  in  case  the  necessary  sums  shall 
not  be  provided  in  that  manner,  the  fines  will  be  payable  out  of  the 
income  if  it  be  sufficient  (a).  But  where  the  power  is  simply  to 
raise  the  fines  out  of  the  rents  or  by  mortgage,  if  the  trustees  refuse 
to  exercise  their  discretion  as  to  the  mode  of  raising  the  money,  the 
Court,  ia  pursuance  of  its  general  principles,  will  so  raise  it  as  to 
throw  the  burthen  upon  the  parties  in  proportion  to  their  interests 
in  the  property  charged;  although  it  seems  the  trustees,  in  the 
exercise  of  their  power,  might  have  made  a  different  disposition  (6). 

The  cases  establish,  that  where  the  remainderman  takes  an  estate  wtere  remain- 
of  inheritance,  unless  there  be  something  demonstrating  a  contrary  ?e™an  tenant 
intention  in  the  devisor,  the  Court  wUl,  in  favour  of  the  person  for  life, 
entitled  to  the  charge,  if  it  be  a  gross  sum,  raise  it  by  sale  or  mort- 
gage.   Where  the  remainderman  is   tenant  for  life  the  question 
becomes  piore  critical,  and  more  strictly  a  question  of  intention. 
But  there  is  a  very  strong  inclination,  on  the  part  of  the  Court,  to 
put  the  same  construction  on  the  words  "  rents  and  profits  "  in  that 
case  also,  so  as  to  prevent  the  tenant  for  life  from  entirely  losing 
the  benefit  of  the  devise  in  his  favour,  if  no  contrary  inference 
appears  from  the  disposition  of  the  will.     In  Heneage  v.  Lord 
Andover  (c),  it  was  held,  that  it  was  to  be  raised  out  of  the  annual 
rents,   upon   the    strength   of    the    intention    clearly  shewn    by 
the  will. 

The  fact  of  the  estate  being  in  settlement,  is  an  argument  against  Estate  in 
raising  arrears  of  annuities  by  sale  or  mortgage  of  the  estate  (c). 

(z)  Allan  V.  Sackhouse,  2  V.  &  B.  65  ;  (6)  Joyies  v.  /.  5  Ha.  440  ;  AinsUe  v. 

Jao.   631  ;  Plaijters  v.  Abbott,   2  My.  &  Earcouri,  28  Beav.  313  ;  Fish.  Mtg.  284, 

K.  97.     See  Gai-mstone  v.  Oaunt,  9  Jur.  ed.  3. 

78,  V.  C.  Kt.  Bruce.  (c)  3  Yo.  &  J.  360. 

(a)  SolUy  V.  Wood,  29  Beav.  482. 
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(10.)  Annuities  when  not  charged  on  corpus. 

Whether  an  annuity  is  charged  on  the  corpus,  or  only  on  the 

rents  and  profits,  does  not  depend  upon  any  abstract  rule  of  law, 

but  upon  the  intention  to  be  gathered  from  the  instrument  (d). 

There  is  no  charge  on  the  corpus  where  an  annuity  is  directed  to 

be  paid  out  of  rents  and  profits,  or  out  of  interest  without  more  (e), 

nor  if  it  is  to  be  paid  out  of  the  annual  rents  and  profits  (/) ;  but  the 

deficiency  of  one  year  was  made  good  out  of  the  rents  of  subsequent 

years  (g) ;  nor  is  the  corpus  charged  when  the  annuity  is  to  be  paid 

out  of  the  rents  and  profits  during  the  life  of  the  annuitant  (h) ;  nor 

where,  after  a  direction  to  pay  an  annuity  out  of  the  rents,  the 

surplus  of  the  rents  is  disposed  of  (t) ;  nor  where  it  is  to  be  paid  out 

of  the  rents  and  profits,  or  '  other  monies  held  upon  the  trust,'  the 

words  '  other  monies,'  meaning  monies  '  ejusdem  generis  '  (k). 

Question  ^  distinction  is  made  where  the  question  is  raised,  not  between 

between  tenant  a^  annuitant  and  the  residuary  legatee,  but  between  a  tenant  for  life 

for  life  and  ,  ^     .  . 

remainder-        and  remainderman  (l) ;  in  which  latter  case  the  property  is  intended 

to  be  kept  intact  during  the  life  of  the  annuitant  to  go  to  the 

remainderman  (m). 

When  an  annuity  is  given  by  will  out  of  land,  by  way  of  legal 
rent  charge,  with  powers  of  distress  and  entry,  and  the  estate  is 
devised  in  settlement ;  the  deficiency  of  the  annual  rents  to  answer 
the  annuity,  will  not,  at  least  in  the  lifetime  of  the  annuitant,  be 
made  good  by  a  sale  or  mortgage  of  the  estate  (n).  But  secvs,  where 
the  annuitant  is  dead,  and  the  estate  is  unsettled  (o). 

A  power  to  recover  annuities  out  of  leaseholds  when  in  arrear  by 
'  distress  and  sale '  as  rents  are  recovered  by  law,  is  insufficient  to 
charge  th,e  corpus  (p). 

(d)  Glifford  v.  Arunddl,  1  De  G.  F.  &  v.  S.  32  Beav.  194. 

Jo..  307,  311 ;  15  Jur.  10^3  ;  27  Beav.  209.  (ft)  Olijford  v.  Arundell,  sup. 

{e)  Sa/rley.  BeUmg}M,m,2i  Beav.  4:i5;  ,     {I)  Croly  v.  Weld,3  He  G.M..&G.  993 

Clifford  V.   AruncUll,   mp.  ;  Miller  v.  Baker  y.B.  6  H.  L.  622  ;  WrigMv.Cal 

Huddlestone,   3  Mac.  &  G.  513  ;  Hindle  lendar,  2  De  G.  M.  &  G.  652  ;  16  Jur.  647, 

T,    Waylor,   ,20,    Beav.    109;     reversed  (m)  Malvin  v.  Weston,  35  L.  J.  562, 

5.De  G.  M.  &G.  577  ;  1  Jur.  N.  S  1029.  Ch.  ;  AU.  Oen.  v.  Poulden,  3  Ha.  555. 

{/)  Forbes  r.mchardson.nUa.ZSi;  ,[n)  Graves  v.   Sicks,    11   Sim.    551 

JlfflwsAv.  Jf.2Jur.N.S.  348,  V.C.Wood.  PMlHps  v.  P.  8  Bea,Y.  193. 

(g)  lb.    Anderson  v.  A.  33  Beav.  223.  (o)  Cupit  v.   Jackson,    13   Pri.    721 

(h)  PhilUpsr.ChiUeridge,  Zili.J.'S.^.  MoCl.  504. 

l;8Jur.Iir.S.1196;3DeG.Jo.&Sm.3a2.  {p)  Addecott  v.  A.    29    Beav.    460 

(i)   Stelfox   V.  Sugden,    Johns.    234  ;  Lambert  v.  Turner,  8  Jur.  N.  S.  1223 

Clifford  V.  Arundell,   si/p.  ;  Dwrbon  v.  V.  C.  Kindersley ;  Taylor  v.  T.  11  Eq! 

Bichards,  9  Jur.  364,  V.  C.  E.  ;  Sheppard  324,  V.  C.  Hall. 
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If  trustees  are  directed  to  lay  out  sufficient  money  to  produce  an 
annuity,  and  the  funds  set  apart  fail,  the  deficiency  will  not  be  raised 
out  of  the  capital  (q). 

Where  lands  were  devised  to  trustees  in  trust  to  receive  the  rents 
from  time  to  time,  and  thereout  to  pay  an  annuity  to  A.  for  life,  and 
after  his  decease  to  convey  to  other  persons  in  fee  ;  upon  the  death 
of  the  annuitant  it  was  held,  that  the  arrears  did  not  form  a  charge 
upon  the  estate  (r). 

(11.)  Cases  where  the  annuity  was  charged  on  corpus. 

The  corpus  is  charged,  where  the  terms  are '  to  levy  and  raise '  the 
annuity  out  of  the  rents  and  profits  (s) ;  and  also  where,  in  addition 
to  the  direction  to  pay  the  annuity  out  of  rents  and  profits,  the 
estates  are  '  devised  subject  to,'  or  '  chargeS  with,'  or  '  after  full 
payment  and  satisfaction  of,'  or  'on  trust  to  pay  thereout '  («). 

Where  an  estate  was  devised  in  fee,  '  subject  to  an  annuity,'  and  subject  to  an 
the  estate  was  sold  for  payment  of  debts,  the  annuitant  was  allowed  to  annuity, 
have  recourse  to  the  surplus  capital,  the  income  being  insufficient  (m), 
and  a  prospective  order  of  this  kind  has  been  made  (y),  but  too  much 
weight  must  not  be  attached  to  the  words  '  subject  thereto  '  {x). 

Where  a  fund  is  directed  to  be  set  apart  for  payment  of  the  when  fund 
annuity,  and  the  income  of  the  whole  estate  is  insufficient  to  pay  ^^*  ^^^^' 
it,    the   arrears   are    made  ■  good   out   of   corpus  [y).      Similarly, 
where  a  fund  is  set  apart  by  the  Court  to  meet  an  annuity,  and  the 
fund  is  deficient  {z).     If  a  fund  is  directed  to  be  set  apart  for  an 
annuity,  and  there  is  a  gift  of  the  entire  residue  and  the  part  thereof  When  annuity 
so  set  apart,  the  corpus  is  charged  {a).  '  c^us^ "" 

(j)  Baker   v.    B.    sup.  ;    questioning  Birch    v.     Sherratt,     sup.-;    Miner    v. 

May  V.  Bennett,   1  Russ.  370  ;  Michell  Baldwin,   1   Sm.   &  G.  522  ;  Picard  v. 

V.    Wilton,  20  Eq.  269,    V.   C.  Hall ;  Mitchell,  14  Beav.  103. 

Tarbottom    v.    ^arle,    11   "W.    R.    680.  («)  Hodge  v.  Lemn,  1  ib.  431  ;  Swal- 

See  Mills  v.    Drewitt,  20   Beav.    632  ;  low  v.  S.  ib.  432,  note. 

1  Jur.  N.  S.  816.  (x)  Michell    v.     Wiltm,    sup.       See 
(r)  Foster  v.  Smith,  2  Y.  &  C.  C.  C.  Thornier  v.  Wilson,  28  L.  J.  Ch.   145, 

193  ;   reversed,    1  Ph.    629  ;   15   L.   J.  V.  C.  Kindersley ;  Ingleman  v.  Worth- 

Ch.  183  ;  Darbon  v.  Richards,  sup.  ingUm,   25  ib.   46 ;  1  Jur.  N.  S.   1062, 

(s)  Playfair  v.  Cooper,  17  Beav.  187.  V.  C.  Kindersley ;  Be  Mason,  8  Ch.  D. 

(t)  Saynes  v.  H.  3  De  G.  M.  &  G.  590;  411,  M.  R. 

Oratrix  v.  Chambers,  7  Jur.  N.  S.  960 ;  {y)   Wright  v.  CaUendar,  sup.  ;  Ingle- 

Hickman  v.    Upsall,   2   Gi6f.   124 ;    Be  man  v.    Worthington,  sup.  ;  Perkins  v. 

Mason,  8  Oh.  D.  411,  M.  R.  ;  Birch  v  Cooke,  2  Jo.  &H.  393  ;  8  Jur.  N,  S.  1150. 

Sherratt,  4  Eq.  58,  V.  C.  Stuart ;  reversed  (»)  Commissioners  of  Charitable  Dona- 

2  Ch.  644.  ti<y>^  v.  St.  Laxmenee,  3  Jo.  &  Lat.  661. 
(m)  Stamper  v.  Pickering,  9  Sim.  176;  (a)  Gee  v.  Mahood,  11  Ch.  D.  C. 

Exp.  Wilkinson,  3  De  G.  &  Sm.  633  ;      891 ;  reversing  9  ib.  161,  V.  C.  HaU, 
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When  annuity 
charged  on 
corpus. 


How  the 
charge  of 
annuity  made 
effectual. 


Mortgage  for 
annuity. 


But  if  the  annuity  is  given  generally,  a  residuary  gift  following 
of  "  aU  the  remaining  interest  of  my  monies  "  has  been  held  not  to 
prevent  the  annuity  being  charged  on  the  corpus  (6).  So,  an  inten- 
tion expressed  in  the  will  of  making  up  the  failure  of  another  fund, 
on  which  the  annuity  was  charged,  has  been  held  to  have  the  effect 
of  changing  the  corpus,  though  the  annuity  was  given  only  out  of 
the  dividends  with  a  limitation  over  (c).  So  where  annuities  were 
charged  by  the  will  upon  the  capital  as  well  as  the  interest  of  the 
monies  to  be  produced  by  the  sale  and  conversion  of  the  leasehold 
and  personal  estate,  and  the  trustees  were  directed,  if  occasion  should 
require,  to  provide  for  payment  of  the  annuities  out  of  the  rents, 
issues,  and  profits  of  the  real  estate  in  aid  of  the  personalty,  the 
annuities  being  in  arrear,  the  V.  C.  E.  held,  that  the  arrears  were 
to  be  raised  by  sale  Dismortgage  out  of  the  real  estate  {d). 

Where  the  annuity  was  directed  to  be  secured  out  of  the  lease- 
hold, it  was  held  to  be  a  charge  on  the  corpus  (e),  and  when  the 
terms  used  amount  to  a  charge  on  the  fund,  the  corpus  can  be 
resorted  to  (/). 

Where  the  deficiency  is  to  be  made  good  out  of  corpus,  the  an- 
nuitant is  not  entitled  to  have  the  gross  value  paid  out  of  capital 
on  the  principle  of  Wroughton  v.  Colquhoun  (g) ;  but  is  entitled  to 
have  the  accruing  payments  of  the  annuity  made  good,  if  necessary, 
out  of  the  corpus,  as  in  (h). 

If  the  annuity  is  charged  on  the  residue,  and  an  insufficient  fund 
is  set  apart,  the  deficiency  is  stiU  a  charge  on  the  rest  of  the 
residue  {i).  Where  annuities  are  expressly  charged  on  corpus,  a 
provision  for  abatement  in  case  the  rents  are  insufficient  to  pay  the 
annuities  in  full  does  not  exonerate  the  corpus  (k).  Whether  a 
sum  is  charged  on  a  life  estate,  or  only  an  allowance  given  out 
of  the  rents  actually  received,  depends  on  the  context  of  the  will(Z). 

A  mortgage  by  an  executor  to  secure  arrears  of  an  annuity 
belongs  to  the  annuitant  (m). 


affirmed  in  H.  L.,   Carmichael  y.  Gee, 
1  June,  1880. 

(6)  Wroughton  v.  Colquhoun,  1  De  G. 
&  S.  36. 

(c)  Boyd  T.  BucUe,  10  Sim.  595. 

(d)  Fentiman  v.  F.  13  Sim.  171  ;  16 
L,  J.  Ch.  436. 

(«)  Eowarth  v.  Bothwell,  30  Beav.  516; 
8  Jur.  N.  S.  69. 

(/)  Hickman  v.  Upsall,  2  Giff.  124  ; 
Pearson  v,  HdUwell,  18  Eq,.  411,  V,  C. 


Malins. 

(sr)  1  De  G.  &  Sm.  357. 

(/i)  WrigU  v.  Callendar,  2  De  G.  M. 
&  G.  652  ;  16  Jur.  64. 

(i)  BrigM  v.  Lareher,  3  De  G.  &  Jo. 
148 ;  Davks  v.  Waiiier,  1  S.  &  S.  463. 

{h)  Pearson  v.  Helliwell,  18  Eq.  411, 
V.  C.  Malins. 

(,1)  Mackie  v.  M.  5  Ha.  70  ;  9  Juv.  753. 

(m)  Dcpree  v.  Bedborongli,  10  W.  R 
875. 
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(12.)  Investments  by  trustees. 

Where  trustees  have  the  power  to  invest  money  on  mortgage,  they 
must  not  tie  up  the  money  so  that  it  shall  not  be  called  in  before  a 
certain  time,  for,  if  the  tenant  for  life  die  before  the  time,  the  trustee 
will  have  to  find  the  money  (n). 

It  is  decided  that  executors  or  trustees  shall  not,  after  a  decree  g^  (.  f 

to  account,  lend  money  on  mortgage  without  an  application  to  the  decree  to 

account. 
Court  (o) ;  and  it  has  been  said,  arguendo,  that  a  trust  to  lay  out 

money  "  on  good  security,"  will  not  authorise  a  loan  on  mort- 
gage (p).  If  the  mortgage  is  contrary  to  the  trust,  or  in  disobedi- 
ence of  an  order  to  the  contrary,  the  executors  or  trustees  will  be 
responsible  for  the  loss  ;  but  otherwise  the  mortgage  will  be  a  fund 
in  their  hands,  which  they  will  be  ordered  to  pay  into  Court  {q). 

A  trustee,  directed  to  invest  in  government  or  real  security,  is  improper  in- 
answerable  for  an  insufficient  mortgage  security,  if  taken  without  ^°^  ™^° 
sufficient  inquiry  and  survey  (r).     If  directed  to  invest  a  legacy  on 
real  security,  he  may  appropriate  a  mortgage  of  the  testator,  but  he 
is  equally  bound  to  ascertain  its  sufficiency  (s). 

The  Court  would  not,  before  the  recent  acts,  have  countenanced 
an  investment  on  mortgage  except  under  special  circumstances  (t). 

Under  a  power  to  invest  on  real  securities,  the  sum  advanced  Limit  o£ 
may  be  to  the  amount  of  two-thirds  of  the  value  of  the  property,  if 
of  a  permanent  value  (as  freehold  agricultural  land),  but  not  more 
than  one  half,  if  it  consists  of  houses  and  buildings  (u),  and  much 
leas  if  of  buildings  used  in  trade  (r). 

If  the  property  consist  of  renewable  leaseholds  subject  to  a  heavy  Investment  by 
rent,  although  it  may  be  treated  as  freehold,  yet  as  the  rent  must 
be  paid  whatever  the  variation  in  the  value  of  the  property,  the 

(w)  Vickery  v.  Evam,  10  Jur.  N.  S.  ed.  7. 
30,  M.  R. ;  3  N.  11.  286.  (u)  Stickney  v.  Sewell,  1  My.  &  Or.  8  ; 

(o)   Widdowson  v.  Duck,  2  Mer.  494.  Norris  v.  Wright,  14  Beav.  307  ;  Macleod 

(p)  lb.;  and  see  NorburyY.  N.  4  Mad.  v.  Annesley,  16  ib.  600  ;  Fhillipson  v. 

191  ;  Lew.  on  Tr.  287,  ed.  7.    But  qium-e,  Oatty,  7  Ha.  516  ;  Farrar  v.  Barraclough, 

and  see  Brown  v.  Litton,  IP.  Wms.  141 ;  2  Sm.  &  G.  231  ;  Siretton  v.  Ashmall,  3 

Wms.  Ex.1815,  ed.  8.   S^f  Baby  v.  Bide-  Drew.    9;  Baddy  v.  Williams,  3  J.   & 

7  De  G.   M.   &  G.  104  ;  1  Jur.  Lat.  16  ;  Drosier  v.  Brereton,  15  Beav. 


N.  S.  363  ;  and  ii.  Ft.  ii.  p.  473.  221  ;  Jones  v.  Lewis,  3  De  G.  &  Sm.  471; 

(q)  Widdowsmi  v.  Duck,  sup.  13  Jur.  877  ;  reversed  on  appeal,  Lewin 

(r)  Ames  v.  Farkinson,  7  Beav.  379  ;  Tr.  298,  ed.  7 ;  Vickery  v.  Bvans,  sup. 
Ingle  v.  Partridge,  34  ih.  411 ;  Budge  v.  (v)  Stickney  v.  Sewell,  sup.  ;  Stretlon 

Gummon,  7  Ch.  719.  v.  Ashmall,  sup.  ;  Boyds  v.  B.  14  Beav. 

(s)  Ih.  64. 

(jt)  Norbury  v.  N.  sup.   Lew.  Tr.  287, 
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Chap.  28. 


advance  ought  not  to  be  on  a  higher  scale  than  upon  freehold 
Ground  rents,  houses  (x).  In  the  case  of  ground  rents,  the  Court  does  not  look 
only  at  the  rents,  but  also  at  the  buildings,  which  are  liable  for  the 
payment  of  them  (y).  Under  a  power  to  invest  in  '  real  securities,' 
railway  mortgages  are  not  proper  (z) ;  although  a  trustee  who  allowed 
money,  which  had  been  invested  by  his  testator  in  such  securities 
to  remain,  is  not  liable  for  a  breach  of  trust  (a).  Long  terms  for 
years  are  not  real  securities  (aa). 


22  &  23  Vict, 
c.  35. 


Debenture 

stock. 


Investments  in 
Ireland. 


When  a  trustee,  executor,  or  administrator  shall  not,  by  some 
instrument  creating  his  trust,  be  expressly  forbidden  to  invest 
any  trust  fund  on  real  securities  in  any  part  of  the  United  Kingdom, 
or  on  the  stock  of  the  Bank  of  England  or  Ireland,  or  on  East 
India  Stock,  it  shall  be  lawful  for  such  trustee,  executor,  or  ad- 
ministrator to  invest  such  trust  fund  on  such  securities  or  stock, 
and  he  shall  not  be  liable  on  that  account  as  for  a  breach  of  trust, 
provided  that  such  investment  shall  in  other  respects  be  reasonable 
and  proper  (6).  It  seems,  that  notwithstanding  the  statutory  power, 
the  Court  will  not  advise  trustees  to  lay  out  money  upon  mortgage 
of  land  in  Scotland  (c). 

Where  trustees  have  powers  to  invest  on  mortgages  or  bonds  of 
railways  or  other  companies,  they  may  invest  on  debenture  stock  (d). 

By  4  &  5  Wm.  4,  c.  29,  when  trust  money  is  liable  to  be 
invested  in  real  securities  in  England  or  Wales,  or  Great  Britain, 
power  is  given  to  invest  in  real  securities  in  Ireland,  unless  such 
investment  be  expressly  forbidden.  But  where  any  minor  or 
unborn  child,  or  person  of  unsound  mind,  is  interested  in  the 
fund,  the  investment  is  to  be  made  by  the  direction  of  the  Chancery 
Division  in  England,  to  be  obtained  in  any  cause  upon  petition  in  a 
summary  way(e).  In  a  case  of  application  upon  petition  under 
this  last  clause,  the  V.  C.  of  England  held  that  the  concluding  part 
must  be  read  "  to  be  obtained  in  any  cause  or  upon  petition,"  &c., 
and  that  the  proposed  security  must  be  approved  in  chambers  (/). 


(x)  McLeod  v.Annesley,  16  Beav.  600. 

(y)  Tickery  v.  Evans,  3  N.  R.  286  ; 
10  Jw.  N.  S.  30. 

{z)  Mant  V.  Leith,  15  Beav.  524  ;  Mor- 
timore  v.  M.  4  De  G.  &  Jo.  472  ;  28  L.  J. 
Ch.  558. 

(a)  SoMnson  v.  B.  1  De  G.  M.  &  G.  262. 


{aa)  Boyd's  SettledEst.,  14  Ch.  D.  626. 
(J)  22  &  23  Vict.  c.  35,  s.  32 ;  made 
retrospective  by  23  &  24  Vict.  c.  38,  s.  12. 
(c)  Ee  Miles,  27  Beav.  579. 
(,d)  34  Vict.  c.  27. 
(c)  Sect.  2. 
(/)  &p.  French,  7  Sim.  570. 
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In  a  later  case,  where  the  fund  was  in  Court,  and  a  similar  applica- 
tion was  made,  the  M.  R.  refused  a  reference,  on  the  ground  that 
such  an  investment  would  be  neglecting  the  interest  of  the  infant 
remainderman  (gf).  But  this  is  opposed  to  another  decision  (A). 
The  Court  will  not  under  this  statute  accede  to  an  Irish  mortgage  (i). 

By  33  &  34  Vict.  c.  34,  s.  1,  all  corporations  and  trustees  in  the  investments 

.  _  _  ■^  .      oy  corporations 

United  Kingdom,  holding  monies  in  trust  for  any  public  or  chari-  and  charities. 
table  purposes,  may  invest  such  monies  on  any  real  security  (which 
includes  legal  and  equitable  mortgages  and  charges  upon  lands 
or  hereditaments  of  any  tenure,  or  upon  any  estate  or  interest 
therein,  or  any  charge  or  incumbrance  thereon),  authorised  by  or 
consistent  with  the  trusts  on  which  such  monies  are  held,  without 
being  deemed  thereby  to  have  acquired  or  become  possessed  of  land 
within  the  meaning  of  the  mortmain  laws,  or  of  any  prohibition  or 
restraint  against  the  holding  of  land  in  any  charter  or  act  of  Par- 
liament, and  no  contract  for  or  conveyance  of  any  interest  in  land 
made  bond  fide  for  the  purpose  only  of  such  security,  shall  be 
deemed  void  by  reason  of  non-compliance  with  9  Geo.  2,  c.  36. 

By  10  &  11  Vict.  c.  46,  where  trust  monies  are  liable  to  be  lO&ilVict. 

"'  .  c.  46. 

invested  in  the  purchase  of  lands  in  Ireland,  an  order  may  be 

obtained  upon  petition  to  the  L.  C.  in  Ireland,  and  after  a  refer- 
ence to  one  of  the  masters,  that  such  monies  may  be  laid  out  in 
the  permanent  improvement  of  other  lands  remaining  unsold,  or 
in  settlement  for  the  time  being ;  and  the  monies  of  persons  under 
disabiUty  may  in  like  manner  be  laid  out  in  the  improvement  of  the 
estates  of  such  persons.  And  after  the  money  has  been  so  laid  out, 
a  further  petition  may  be  made  to  the  chancellor  for  a  reference  to 
the  master,  to  enquire  whether  such  outlay  has  been  properly 
made ;  and  upon  the  report  to  that  effect  being  confirmed,  the 
trustees,  or  other  parties  petitioners,  are  to  be  released  from  all 
liability  in  respect  of  the  application  of  the  trust  monies,  and  the 
lands  are,  from  the  time  of  the  advance,  to  become  charged  with  the 
sum  advanced,  and  interest,  in  such  manner  as  the  L.  C.  shall  direct, 
and  the  tenant  for  life,  and  other  partial  owners,  are  to  keep  down 
the  interest  and  instalments  directed  to  be  paid. 

If  a  mortgagor  pay  off  a  mortgage,  having  notice  that  it  is  trust  ^^^^^  *" 

(g)  StuaH  v.  S.  3  Beav.  430.  570. 

(h)  Exp.  Lord  Wm.   Pawlelf,   1   Ph.  (i)  Stuart  v.  S.  3  Beav.  430. 
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money,  he  is  bound  in  equity  to  see  to  its  application,  unless  he  is 
expressly  or  impliedly  exempted  from  that  obligation ;  and  even 
if  he  is  so  exempted,  still  a  dif&culty  occurs  from  the  necessity  of 
producing  the  settlement  or  will  creating  the  trust  to  prove 
the  fact,  and  of  engrafting  the  proof  on  the  title,  to  satisfy  an 
assignee  of  the  mortgage,  as  well  as  future  purchasers.  To  obviate 
this  latter  inconvenience,  the  better  practice  is  for  the  mortgagor  to 
execute  a  mortgage  to  the  executors,  or  trustees,  without  putting 
notice  of  the  trust  on  the  mortgage,  and  then  for  the  executors  or 
trustees  to  execute  a  separate  declaration  of  their  trust.  To  meet 
the  former,  it  is  advisable  not  to  give  the  mortgagor  notice  of  the 
fact  of  the  money  being  in  trust. 


(13.)  Joint  mortgages  to  trustees. 

There  is  a  further  rule  in  equity,  viz.,  that  if  two  or  more  persons 
advance  their  own  monies  on  mortgage,  whether  in  equa,!  propor- 
tions or  not,  and  the  mortgage  is  limited  to  them  so  as  to  create  a 
joint  -tenancy  at  law,  nevertheless,  in  equity,  they  shall  be  considered 
as  tenants  in  common,  and  there  shall  be  no  survivorship  between 
them.  The  consequence  ip,  that  if  a  mortgage  is  made  to  two  or 
more  persons  without  notice  of  the  trust  on  the  face  of  the  deed, 
so  th?,t  they  .?.ppear  to  have  made  advances  of  their  proper  monies, 
and  if  one  of  them  die  before  the  mortgage-money  is  paid  off,  the 
concurrence  of  the  executor  or  administrator  of  the  deceased 
mortgagee  becomes  necessary  in  the  discharge.  The  contrary 
was  held  in  one  case  (k),  but  it  cannot  be  supported  (Q.  This 
Usual  proviso,  inconvenience  has  given  rise  to  a  proviso,  now  inserted  in  such 
instruments,  viz.,  that  if  one  of  the  mortgagees  shall  die  before 
the  money  is  paid  off,  the  receipt  of  the  surviving  mortgagee, 
or  his  executors,  administrators,  or  assigns,  shall  be  a  good  and 
sufficient  discharge  to  the  mortgagor,  his  heirs,  executors,  adminis- 
trators, and  assigns,  although,  and  notwithstanding,  the  executor 
or  administrator  of  the  deceased  mortgagee  shall  not  concur  therein, 
any  rule  of  the  Court  to  the  contrary  in  any  wise  notwithstanding. 


(k)  Brazier  v.  Hudson,  9  Sim.  1. 


(l)  Vickers  v.  CowM,  1  Beav.  529. 
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(14.)  Trust  deeds  for  creditors. 

Conveyances  in  trust  to  sell  and  pay  creditors  are  in  the  nature 
of  an  instrument  of  agency,  and  revocable  at  the  will  of  the  debtor, 
unless  the  creditors  are  executing  parties,  or  the  deed  has  been 
acted  upon  by,  or  notice  given  to,  the  creditors  (m).  And  in 
Garrard  v.  Lord  Lauderdale  {71),  it  was  even  held  that  notice  to 
the  creditors,  though  named  as  parties  to  the  deed,  would  not  be 
sufficient,  unless  they  came  in  and  signed  the  deed.  But  that 
doctrine  has  been  overruled  in  later  cases  (0).  And  where  the 
circumstances  of  the  case  amount  to  the  creation  of  a  trust,  and 
not  to  a  mere  agency,  as  where  the  creditors  and  their  debts  are  all 
named  in  the  deed,  and  one  of  them,  being  also  the  solicitor  of  the 
others,  is  a  party,  the  creditors  are  clearly  entitled  to  the  benefit  of 
it  (p).  In  Collins  v.  Reece  (q)  a  question  was  raised,  but  not  decided, 
whether  a  creditor,  who  had  not  signed  or  assented  to  the  trust 
deed  within  the  time  fixed  by  the  deed,  was  entitled  to  the  benefit 
of  it  as  against  the  assignees  of  the  debtor  who  had  become 
insolvent. 

A  creditor  deed  is  not  void  because  of  the  non-execution  of  it  by 
all  the  trustees,  unless  a  provision  to  that  effect  is  contained 
therein  (r). 

A  creditor  may  bring  an  action  to  carry  out  the  deed  on  behalf  Action  by 
of  himself  and  the  other  creditors  who  executed  the  deed,  if  very 
numerous  (s) ;  and  such  a  creditor  may,  until  a  decree  has  been 
made,  make  terms  for  himself,  and  dismiss  his  bill  (t). 

Scheduled  creditors  to  a  creditor's  deed,  who  are  not  parties  to  it.  Parties, 
are  not,  it  seems,  necessary  parties  to  a  suit  instituted  by  a  subse- 
quent incumbrancer  against  the  trustees  to  have  the  benefit  of  his 
charge  out  of  the  surplus  (w).    But  secus  where  the  incumbrancer  is 


(m)  Walwyn  v.  Coutts,  3  Sim.  14 
Acton  V.  Woodgate,  2  M.  &  E.  495 
Savenshaw  v.  Eollier,  7  Sim.  3  ;  Pits 
gerald  v.  Stewart,  2  Euss.  &  M.  457 
Fage  v.  Broom,  4  Euss.  6  ;  4  C.  &  F, 
436  ;  Harland  v.  Binka,   14  Jur.  979 


TmicJie  V.  Lord  Lucan,  7  CI.  &  F.  772 
Malcolm  v.  Scott,  3  Ha.  39  ;  Kirwan  v. 
Daniel,  5  ih.  493 ;  Law  v.  Bagwell,  4  Dr, 


(0)  Cosaer  r.  Eadford,  1  De  G.  Jo.  & 
Sm.  585 ;  Montefiore  v.  Brovm,  7  H.  L. 
259  ;  Johns  v.  James,  8  Ch.  D.  744,  C.  A. 

( p)   Wilding  v.  Richards,  sup. 

(?)  1  CoU.  675. 

(r)  Small  v.  Marwood,  9  B.  &  Or.  300. 


Wilding  v.  Richards,   1   CoU.   655  ;  La  (s)   Weld  v.  Bonham,  2  S.  &  S.  91. 


(t)  Eandford  v.  Storie,  ib.  196  ;  Wood 
V.  Westall,  Yo.  305  ;  Burdett  v.  Rawson, 
9  Jut.  341. 


&  W.  398.  W  Po^ett  V.  Wright,  7  Beav.  444  ; 

(n)  3  Sim.  1.  «*  ""^  1  1)3,11.  Oh.  Pr.  199. 
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prior  to  the  trust  deed,  unless  it  be  a  general  trust  for  creditors 
who  are  not  specified  (x). 

Under  a  power  to  mortgage  contained  in  a  trust  deed  of  a  chapel, 
the  trustees  may  be  mortgagees  (j/) ;  but,  where  one  trustee  offered 
to  pay  the  debt,  an  injunction  against  the  exercise  of  the  power  was 
granted  (z). 


Incumbrance. 


Power  to 
charge  in 
tenant  for  life. 


(15.)  Generally. 

Power  to  charge  an  estate  is  an  incumbrance  (a). 

An  agreement  to  lend  money  on  a  "legal  mortgage,"  means 
first  mortgage  (&). 

If  tenant  for  life,  with  a  power  to  consent  to  a  sale  by  the  trustees 
of  the  settlement,  executes  a  conveyance  of  his  life  estate  by  way 
of  mortgage,  the  power  is  not  destroyed,  and  may  be  exercised 
either  by  the  mortgagee  reconveying  to  the  mortgagor,  or  joining 
in  the  conveyance  to  the  purchaser  (c). 


(k)  1  Dan.  Ch.  Pr.  199,  ed.  5. 

{y)  Att.  Gen.  v.  Sardy,  1  Sim.  N.  S. 
339. 

(z)  Kigali  v.  Foster,  18  Jur.  39,  V.  C. 
Wood. 


(a)  Evam  v.  E.  22  L.  J.  Ch.  785. 

(6)  Thompsm  v.  Clark,  11  W.  R.  23, 
Q.  B. 

(c)  WalmesUy  v.  Butterworfh,  Coote 
Mtg.  App.  ed.  3,  p.  572. 
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CHAPTER  XXIX. 

EQUITABLE   MOETGAGE   OR   CHAEGE. 

Sect.  Page 

1.  Definition     ........  305 

2.  Informal  agreement 305 

3.  Power  of  attorney 307 

4.  Lien  from  misi-epresentation      .....  307 

5.  Sale  to  enforce  charge 307 

(1.)  Definition. 

A  charge  upon  property  does  not  imply  a  personal  debt,  but 
confers  a  mere  right  of  realisation  by  judicial  process,  and  in  some 
cases,  by  a  power  of  distress.  This  is  sometimes  created  by  contract, 
and  sometimes  by  the  mere  mandate  of  the  owner  of  the  property 
charged  (a). 

(2.)  Informal  agreement. 

Any  agreement  in  writing,  however  informal,  by  which  any 
property  real  or  personal  is  to  be  a  security  for  a  sum  of  money,  is  a 
charge,  and  amounts  to  an  equitable  mortgage.  Thus  an  agreement 
that  a  creditor  shall  hold  land  at  a  fair  rent,  to  be  retained  in 
satisfaction  of  the  debt,  is  in  the  nature  of  a  mortgage,  and  will  be 
supported  (b).  So  an  informal  document,  signed  by  a  trustee, 
admitting  a  breach  of  trust,  with  these  words,  '  holding  the  deeds 
of  my  house  and  policies  of  assurance  as  a  collateral  security '  (c). 

An  express  written  agreement  to  make  a  mortgage  is  sufficient 
on  the  principle  of  equity  that  what  has  been  agreed  to  be  performed 
shall  be  performed  in  specie  ((Z).     So  a  wi-itten  instrument,  pro- 
mising to  pay  a  sum  of  money  with  interest  '  out  of  the  estate  of  infoimal 
the  deceased  W.  H.,'  and  signed  by  all  the  persons  interested  in  agreement. 

(a)  Fish.  Mtg.  p.  8,  ed.  3.  (c)  Baynard  v.  Woolley,  20  Beav.  583. 

(6)  Morony    v.    O'Dea,   1    Ba,   &  Be.  {d)  Eankey  v.  Vernon,  2  Cox,  12,  14  ; 

109.  Bum  V.  B.  3  Ves.  582. 
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Recitals. 


Oosts  of 
conveyance. 


his  estate,  has  been  held  to  constitute  (the  personalty  being 
exhausted)  an  equitable  mortgage  on  the  real  estate  (e).  Similarly 
a  letter  to  the  executor  by  a  debtor  to  an  estate,  saying  that  he 
might  retain  the  debtor's  title  deeds  till  the  latter  got  the  whole  of 
his  aifairs  settled  with  the  executors  (/).  So  a  memorandum  by 
a  husband  to  charge  all  his  interest  in  the  future  property  of  his 
wife  (g). 

Advances  on  a  railway  contract  were  held  to  create  an  equitable 
lien  on  the  profits  of  it  Qi) ;  and  an  equitable  mortgage  may  be 
held  as  security  for  subsequent  advances  (i). 

Where  a  relation  paid  off  a  mortgage  and  took  a  receipt  from  the 
mortgagee,  he  undertaking  to  reconvey,  it  was  held  an  equitable 
mortgage  (A). 

So,  a  parol  agreement  for  a  mortgagee  to  give  up  his  security  to  a 
new  mortgagee  paying  off  a  part  of  the  mortgage,  on  the  under- 
standing that  he  was  to  have  a  second  mortgage  for  the  residue, 
was  held  to  create  a  valid  second  mortgage  (l). 

Also  a  recital  of  the  obligor  of  a  bond  for  3000Z.,  that,  on  the 
execution  of  a  will  of  real  estate  in  his  favour,  he  had  promised  to 
provide  for  the  obligee,  was  held  to  have  created  a  lien  on  the  real 
estate  for  the  3000Z.  (m).  Similarly  a  recital  in  an  assignment  of 
rent  to  a  creditor  but  in  which  no  further  interest  in  the  lease  was 
conveyed,  that  a  security  was  intended,  was  held  to  be  an  equitable 
mortgage  of  the  lease  (w). 

See  other  instances  of  equitable  charges  in  the  Chap,  on  Tacking, 
p.  807 ;  and,  in  the  case  of  covenants  to  settle  or  charge  laid,  in  the 
Chap,  on  Liens  on  real  estate,  inf.  p.  413. 

The  costs  of  perfecting  the  equitable  mortgage  by  conveyance  or 
surrender  falls  on  the  mortgagor  (o). 

A  covenant  that  if  payment  be  not  made  the  creditor  may,  by 
entry,  foreclosure,  sale,  or  mortgage,  levy  the  amount  from  the 
lands  of  the  debtor,  is  an  equitable  mortgage  (p). 


[e)  Suwrt  V.  Toulmin,  2  Pow.  Mtg, 
1049  a,  ed.  6. 

(/)  Fenwick  v.  Potts,  8  De  G.  M.  & 
G.  506. 

{g)  Carew  v.  Arundell,  8  Jur.  N.  S. 
71,  V.  C.  Stuart ;  5  L.  T.  N.  S.  498. 

(h)  Twynam  v.  Hudson,  8  Jur.  TS.  S. 
476,  V.C.  Stuart,  reversed  on  other 
points,  4  De  G.  F.  &  Jo.  462. 

(i)  iJjy.  Heathmte,  1  FonW.  N.  E.  42. 

(fc)  FemcicJc  v.  Potts,  svp. 


(I)  Banks  v.  Whittall,  1  De  G.  &  S. 
536  ;  Beckett  v.  Cordley,  1  Bro.  C.  C. 
353. 

(m)  Bxp.  Atkim,  2  Y.  &  C.  Exc.  536. 

(m)  Bxp.  Wills,  2  Cox,  233  ;  1  Ves.  J. 
162. 

(o)  Pryce  v.  Bmij,  2  Drew.  41 ; 
affirmed  18  Jur.  967  ;  16  Eq.  153  n. 

(p)  Eyre  v.  McDowell,  9  H.  L.  620; 
Bodgson's  Case,  1  G.  &  J.  13 ;  Stuart's 
Case,  cited  3  Ves.  576  ;  2  Soh.  &  Lef.  381; 
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(8.)  Power  of  attorney. 

A  power  of  attorney,  authorising  a  party  to  take  possession  of 
lands  and  hold  them  until  paid  a  certain  sum,  amounts  to  a  con- 
tract to  charge,  and  is  not  revoked  by  the  death  of  the  grantor  {q). 

So  a  power  to  confess  judgment  in  ejectment  (r). 

(4.)  lAen  from  misrepresentation, 

A  memorandum  of  charge  by  a  solicitor  on  a  mortgage  debt, 
misrepresented  as  existing,  was  held  an  equitable  mortgage  upon 
an  indemnity  fund  set  apart  when  the  mortgage  was  paid  off  (s). 

(5.)  Sale  to  enforce  charge. 
A  sale  will  be  directed  to  realise  a  charge  or  equitable  mortgage  (t). 


Exp.  Jones,  4  L.  J.  N.  S.  Bky.  59  ;  4  D. 
&  C.  750  ;  Jebb  v.  Hodge,  5  L.  R.  C.  P.  73. 
{q)  Spooner  v.  Sandilands,  1  Y.  &  C. 
C.  C.  390.  AUott  V.  Stmtten,  3  Jo.  & 
Lat.-  603  ;  Walsh  v.  WMtcomb,  2  Esp. 
565  ;  Gaussen  v.   Morion,  10  B.   &  Or. 


731.     See  inf.  p.  737. 

(r)  Dale  v.  Smiihioidc,  2  Vem.  151. 

(s)  Uxp.  Rogers,  8  De  G.  M.  &  G.  271 ; 
2  Jur.  N.  S.  480. 

(t)  Grissell  v.  Mmey,  38  L.  J.  Ch, 
312,  M.  E. 
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Sect. 
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4.  Deposit  diverse  intuitu     ..         .         •         ■         ■  • 
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6.  To  whom  deposit  may  be  made,  and  other  matters  . 

7.  Purchase  or  mortgage  with  notice  of  deposit     . 
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9.  Deposit  of  part  of  the  deeds   .         .         .         .  ■ 
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11.  Renewed  lease,  dc.         ...... 
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Statute  of 
Frauds  does 
not  prevent  a 
deposit. 


(1.)  Statute  of  Frauds. 

The  Statute  of  Frauds  enacts  (a)  that  no  "action  shall 
be  brought  upon  any  contract  or  sale  of  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or  concerning  them,  unless 
the  agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorised."  Notwithstanding  this 
statute,  it  is  now  decided  that  if  the  title  deeds  of  an  estate 
are  (without  even  verbal  communication)  deposited  by  a  debtor 
in  the  hands  of  his    creditor,  or  of  some    third  person    on    his 

(a)  29  Car.  2,  c.  3,  s.  i. 
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behalf,  such  deposit  is  of  itself  evidence  of  an  agreement  executed 
for  a  mortgage  of  the  estate  (6),  of  which  agreement  the  creditor 
may  avail  himself  as  of  an  agreement  in  writing  for  that  purpose  ; 
for  he  may  bring  his  action  for  the  completion  of  the  security  by 
a  legal  conveyance  from  his  debtor,  who  will  not  be  allowed  to 
plead  the  Statute  of  Frauds ;  or  if  the  debtor  become  bankrupt, 
the  creditor  may  present  the  usual  petition  for  payment  of  his 
debt  by  sale  of  the  estate,  and  to  be  allowed  to  prove  for  the  defi- 
ciency, if  any,  under  the  bankruptcy  :  and  see  infra,  p.  393. 

(2.)  Deposit  whether  recognised  at  Law. 

An  equitable  mortgage  by  a   deposit  of  title   deeds  would   in 

some  cases  have  been  recognised  in  a  Court  of  law  even  before 

the  Jud.  Act ;  as  in  a  case  (c)  where  the  title  deeds  of  a  moiety 

of  the  estate  had  been  deposited  as  a  security  with  the  owner  of 

the  other  moiety,  who  had  received  all  the  rents  and  was  held 

not  to  be  accountable  to  the  assignees  in  bankruptcy  of  the  owner 

of  the  other  moiety.     But  secus  where  the  question  was  purely  a  Title  deeds 

legal   one :    thus,  in  a  case  of  trover  {d)  for  the  recovery  of  the  ^^^^  '^^^ 

title  deeds  by  the  owner  of  the  estate,  the  claim  of  a  depositee  of 

the  title  deeds  was  not  admitted. 

But  although  as  a  general  rule  the  title  deeds  follow  the  legal  Gift  of  title 

deeds 
estate  {dd),  a  tenant  in  fee  simple  may  give  or  grant  away  the  deeds 

of  his  land,  and  the  heir  would  have  no  remedy  (e).     Similarly  an 

obligation  or  policy  of  insurance  may  be  given  away  without  an 

assignment,  and  trover  would  not  lie  for  the  document  by  the  owner 

of  the  money  secured  (/).     If,  after  such  a  gift,  a  legal  mortgage  or 

assignment  were  made  of  the  land  or  debt,  the  mortgagee  or  assignee 

would  have  a  difficulty  in  recovering  the  documents  of  title  (gf). 

(3.)  Agreement  not  void  under  the  Statute  of  Frauds. 

A  verbal  agreement  for  a  deposit,  not  accompanied  by  an  actual      ^J*^  -^^^t 

deposit. 

(6)  Ei^.  Wright,  19  Ves.  258.  393,  and  inf.  p.  852. 

(c)  Simpler  v.  Cooper,    2    B.  &  Ad.  (e)  Shep.  T.  241,  8th  ed. 

223.    And  see  (Jain-1/ V.  5Aa»ratt,  10  B.  &  (/)  Barton  v.  Gainer,  i  Jur.,  N.  S. 

Cr.  717.  And2)oev.^toop,5B.&Ald.l42.  715;   3  H.  &  N.  387,   27  L.  J.,  Exc. 

(rf)  Harrington  T.  Price,   3  B.  &  Ad.  390 ;  Rummens  v.  Hare,  1  Ex.  D.  169 ; 

170 ;  Hooper   v.  Bamsbottom,  6   Taunt.  Trimmer  v.  Dariby,  25  L.  J.  Ch.   424, 

12.     And  see  Goode  v.  Burton,   1  Exc.  V.C.  Kindersley. 

189  ;  16  L.  J.,  Exc.  309.  (?)  lb. ;  but  see   Searle  v.   Law,    15 

(dd)  Smith  v.  Chichester,  2  Dr.  &  W.  Sim.  95;  and  Fish.  Mtg.  309,  ed.  3, 
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deposit  is  void  under  the  Statute  of  Frauds  (h) ;  as  also  is  a  verbal 
agreement  that  a  simple  contract  debt  shall  be  tacked  to  a  legal 
mortgage  (i). 
HoTvfarthe  Previously  to  the  establishment   of  the   doctrine  of  equitable 

equitable  de-  "  ^ 

posit » repeal  mortgage  by  deposit  of  title  deeds,  it  was  held  that  the  mere 
possession  of  the  title  deeds  of  an  estate  gave  the  holder  no 
interest  in  the  estate  itself,  except  collaterally,  as  in  the  instance 
put  by  Lord  Eldon  (k) ;  that  is,  if  the  owner  of  the  lands  could  not 
part  with  the  estate  without  the  deeds,  he  should  not  have  them 
without  paying  the  debt  due  from  him  to  the  holder,  so  that  the 
possession  of  the  deeds  gave  no  direct  interest  in  the  estate,  but 
gave  to  the  creditor  an  interest  arising  out  of  the  power  of  embar- 
rassing the  property  in  the  sale  {I).  And  it  was  considered  that 
to  give  the  creditor  a  charge  on  the  land  without  an  agreement  in 
writing  would  be  in  direct  contravention  to  the  Statute  of  Frauds. 
Lord  Eldon,  indeed,  is  reported  to  have  used  expressions  denoting 
his  opinion,  that  the  judicial  decisions  establishing  this  doctrine 
approach  to  a  virtual  repeal  of  the  statute,  for  he  is  reported  to 
have  said,  when  pressed  to  a  further  extension  of  the  doctrine,  that 
the  statute  must  not  be  repealed  by  him  farther  than  it  had  been 
hitherto  repealed  by  his  predecessors,  to  whose  authority  he  sub- 
,  mitted  (m) ;  language  which  must  be   construed  as  denoting  his 

lordship's  strong  disapprobation  of  that  which  he  admitted  must 
be  considered  as  settled  law  (n).  How  far  its  existence  in  deterio- 
ration of  the  public  revenue,  by  diminishing  the  amount  of  stamp 
duties,  is  of  sufficient  importance  to  attract  the  notice  of  the  legis- 
lature, remains  to  be  seen.  Lord  Eldon  repeatedly  expressed  his 
surprise  that  the  doctrine  was  ever  admitted,  and  a  determination 
has  been  shown  not  to  extend  it  beyond  its  present  limits  (o). 

The  first  decision  in  favour  of  this  doctrine  was  made  by  L.  C. 
Thurlow  in  Evssell  v.  Russell  (p),  and  was  followed  by  him  in 
other  cases  (q).  These  decisions  a,re  the  foundation  of  the 
doctrine  of  equitable  mortgage  by  deposit  of  title  deeds,  a  species 
of  security  which,  however  much  it  has   excited  the   disappro- 

(h)  Exp.   Rooper,   1    Mev.    7  ;    Mep.  (l)  See  Bead  v.  Egerton,  3  P.  Wms. 

Oocmibe,  i  Mad.  249.    See  Meuxv.  Smith,  279. 

11  Sim.  410  ;  TM  v.  Hodge,  5  L.  R.  C.  (m)  .Ecp.  WhUhread,  sup. 

P.  73  ;  Miep.  Perry,  3  M.  D.  &  De  G.  (n)  Exp.  Keimngton,  sup. 

252  ;  Exp.  WalUfax,  2  ib.  544.  (o)  Eap.  Hooper,  sup. 

(i)  Exp.  Hooper,  sup.  (p)  1  Bro.  C.  C.  269. 

[h)  Exp.Whitbread,WVss..i\\.    And  {g)  Featherrstone  v.  FemoicTc ;  Harford 

see  E?^.  Keiisingkm,  2  V.  &  B.  83.  v.  Carpenter  ;  1  Bro.  C.  C.  270,  liote. 
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bation    of    succeeding   judges  (r),    has    now    become    of    daily 
practice. 

An  order  written,  but  not  signed,  by  a  debtor  to  his  bankers, 
who  had  his  title  deeds  on  deposit,  to  hold  them  for  the  creditor  to 
whom  he  gave  the  order  constitutes  an  equitable  mortgage  (s). 

The  deposit  will  create  an  equitable  mortgage  for  the  debt  then  For  what  debt. 
due,  although  there  be  not  one  word  spoken  at  the  time  (t). 
But  if  the  deposit  is  made  for  the  purpose  of  gaining  credit,  it  will 
not  cover  monies  previously  advanced  and  then  due(((),  unless 
an  intention  to  cover  them  should  appear  from  the  circum- 
stances (x). 

In  one  case,  it  was  said  that  a  mere  deposit  of  deeds  without  a  Origin  of 
memorandum,  will,  as  against  strangers,  create  an  equitable  mort-  P"^^®''^"'"" 
gage  only  when  the  possession  of  the  title  deeds  can  be  accounted 
for  in  no  other  way,  or  the  holder  is  a  stranger  to  the  title  and  the 
lands  (y) ;  and  where  the  deposit  is  made  for  securing  a  sum  to  the 
trustees  of  a  voluntary  settlement  the  intention  must  be  clearly 
shewn  (z).  Where  the  origin  of  the  possession  of  the  title  deeds 
by  a  bond  creditor  was  not  explained,  it  was  held  not  to  be  a 
deposit  (a).  A  presumption  in  favour  of  the  deposit  arises  from  the 
fact  of  the  mere  possession  of  the  deeds,  and  the  onus  falls  on 
the  owner  to  rebut  that  presumption  (b). 

W.,  holding  title  deeds  to  secure  a  debt  due  by  N.,  receives  a 
letter  from  N.  directing  him  out  of  the  sale  of  the  property  to 
pay  himself  and  a  debt  due  from  N.  to  S.,  whose  solicitor  W.  was. 
W.,  on  payment  of  his  debts,  delivers  the  deeds  to  N.  Semb.,  W. 
is  liable  to  S.  for  any  loss  he  may '  sustain  (c) ;  and  semb.,  the 
deposit  to  W.  would  not  extend  to  S.  (d). 

(r)  Eicp.  llaigh,   11  Ves.  403;  Non-is  (y)  Bozonv.  Williams,  3Y.  &  J.  152. 

V.  Wilkimon,  12ib.  192;  Exp.  Whitbrcad,  (:)  James  v.  Bydder,  4  Beav.  600. 

sup.  ;  Exp.  Hooper,  sap.  (a)  Exp.Jones,SM.kA.  152;  Williams 

(«)  Daw  V.  Terrell,  33  Beav.  218.  v.  Medlicott,  6  Pii.  495  ;  Chapman  v.  C. 

(I)  Exp.  Mountfort,li  Ves.  606  ;  Exp.  13  Beav.  308  ;  15  Jur.  265,  but  qtuere 

Langston,  17  ib.  230  y  Exp.  Kensington,  this  case.     See  Burgess  v.  Moxon,  2  Jur. 

sup.  N.  S.  1059,  V.  C.  Stuart ;  and  Dixon  v. 

(u)  Mountfm-t  v.  Scott,  T.  &  R.  274  ;  MmkUsUm,  8  Ch.  155. 

3  JIad.  34.  (ft)  Burgess  v.  Moxon,  sup. 

(x)  Exp.  Farley,  1  M.  D.  &De  G.  688  ;  (c)  Attwood  v. ,  5  Buss.  149. 

Exp.  SmUh,  2  ib.  587.  {d)  Ib. 
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(4.)  Deposit  diverso  intuitu. 

The  deposit  must  be  made  with  the  view  and  intent  of  an 
immediate  security,  and  not  dAverso  intuitu;  and  in  a  case  (e) 
where  the  deeds  were  delivered  only  for  the  purpose  of  preparing  a 
mortgage  security,  which  was  accordingly  prepared,  hut  the  exe- 
cution of  it  was  prevented  by  death,  it  was  held  that  the  delivery  of 
the  deeds  did  not  create  a  specific  lien  on  the  land.  But  where  the 
deeds  were  delivered  with  a  view  to  a  mortgage  to  secure  an 
antecedent  debt,  it  was  held  to  be  an  equitable  mortgage  in  the 
meanwhile  (/). 

The  doctrine  in  Norris  v.  Wilkinson  (g)  appears,  however,  to  be 
contrary  to  a  case  which  was  not  reported  at  the  time  when  it  was 
decided,  (h),  and  to  be  also  in  opposition  to  a  decision  in  bankruptcy 
made  by  Lord  Eldon  himself  (i).  And  an  agreement  to  give  a 
mortgage,  accompanied  by  the  delivery  of  the  title  deeds  for  the 
purpose  of  having  the  agreement -carried  into  effect,  constitutes  an 
equitable  mortgage  {k) ;  and  the  same  doctrine  was  held  in  the 
Exc.  (l). 
Special  pur-  ^^®  ^^^^  ^^  restricted  to  the  special  purpose  in  the  letter  ac- 

pose.  companying  the  deposit  (m),  and  the  conditions  therein  must  be 

complied  with  (n). 

In  a  case  before  Lord  Eldon  (o),  he  decided,  that  where  lease- 
holds had  been  assigned  by  way  of  mortgage  for  securing  4001., 
the  mortgagee  could  not  tack  a  simple  contract  debt  on  a  parol 
agreement,  because  the  contract,  under  which  he  held,  was  a  con- 
tract for  conveyance  only,  and  not  for  deposit. 

(5.)  Future  advances. 

The  deposit  may  be  a  security  as  well  for  debts  actually  dnie,  as 
also  for  future  advances,  if  made  out  by  evidence  or  oath  uncon- 
tradicted.   Of  this,  a  doubt  seems  to  have  been  entertained  in  Norris 

(e)  Norris  v.  Wilkinson,  12  Ves.  192.  (h)  Hockley  v.  Bantock,  1  Kuss.  HI. 

if)  Bulfin  V.  Dunne,  11  Ir.  Ch.   198,  [l)  Keysv.  Williams,  3  Y.  &  C.  55. 

E.     And  see  Zloyd  v.  Attwood,  3  De  G.  {m)  Wylde  v.  Badford,  9  Jur.  N.  S. 

&  J.  614;  8  Jur.  N.   S.   1323,  L.  J.  ;  1169,  V.  C.  Kindersley;  Exp.  MoUnson, 

Edge  v.  Worthmgton,  1  Cox,  211  ;  Exp.  1  D.  &  C.  119 ;  Burton  v.  Ctray,  8  Ch. 

Briice,  1  Rose,  374.  932. 

(g)  12  Ves.  192.  (n)  Burton  v.  Gray,  sup. 

(h)  Edgev.  Worlhington,  sup.  (o)  Exp.  Hooper,  1  Mer.  7. 

(i)  Exp.  Bruce,  1  Rose,  374. 
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V.  Wilkinson  (p);  but,  in  a  subsequent  case  (5),  it  was  held  that 
the  deposit  covered  the  future  advances  (r);  and  generally  a  verbal 
agreement  to  make  a  subsequent  advance  on  a  deposit  of  deeds 
already  made  for  another  purpose  is  sufficient  to  constitute  an 
equitable  mortgage  as  to  the  subsequent  advance  (s). 

And  where  a  deposit  had  been  made  to  secure  an  usurious  loan 
before  17  &  18  Vict.  c.  90,  a  verbal  agreement,  subsequent  to  the 
statute,  for  a  legal  mortgage  for  the  same  loan,  was  held  valid 
without  a  return  and  fresh  deposit  (t). 

In  a  case,  where  a  mortgage  by  deposit  was  made  to  secure  the 
debtor's  account  until  such  account  should  not  exceed  1001.,  and 
the  debtor  died  indebted  to  the  mortgagee  beyond  that  sum,  it  was 
held  that  the  deposit  was  a  security  for  the  whole  sum,  and  not 
merely  for  the  excess  above  the  lOOZ.  (u). 


(6.)  To  whom  deposit  may  be  made. 

The  deposit  may  be  made  either  to  the  creditor  himself  or  to 
some  third  person  over  whom  the  depositor  has  no  control  (x).  But 
it  will  not  be  effectual  if  made  to  the  wife  of  the  depositor,  nor 
a  fortiori  if  permitted  to  be  retained  by  the  debtor,  even  if  he 
should  deliver  a  memorandum  to  that  effect  into  the  hands  of  the 
creditor  (i/). 

And  a  written  memorandum  enclosing  the  bonds  kept  by  the  Memoi-andnm 

.  1  ,  ...  „    .  not  commani- 

debtor,  and  not  communicated  to  the  creditor,  is  not  sufficient,  at  cated. 
all  events  against  the  trustee  in  bankruptcy  (z),  although  it  may 
amount  to  a  declaration  of  trust  (a). 

But  where  the  memorandum  and  documents  were  in  the  pos- 
session of  the  debtor,  a  secretary  to  a  company  the  creditor,  the 
deposit  was  established  (6). 

The  equitable  deposit  in  the  hands  of  one  person  will  not  be  Deposit  for 

debt  of  another 
person. 

{p)  12  Ves.  192.  («)  James  v.  Rice,  5  De  G.  M.  &  G. 

(q)  Exp.  Langston,  17  ib.   230.     And  461 ;  18  Jur.  818  ;  Kay,  231. 

see  JExp.  Mountfort,  14  ib.  606.  (jt)  Ashtrni  v.  Dalton,  2  Coll.  565  ;  10 

(r)  And  see  Exp.  Hooper,  sup.  ;   and  Jur.  451. 

Shepherd  v.  Titley,  2  Atk.  348.  {x)  Lloyd  v.  AUwood,  sup. 

(s)  Exp.  KensingUm,  2  Ves.  &  B.  79  ;  {y)  Exp.  Coming,  9  Ves.  115. 

Exp.    TFhitbread,    19    Ves.    209  ;    Exp.  («)   Wilson  v.  Balfour,   2  Camp.  579. 

Lloyd,  1  GL  &  J.  389  ;  Exp.  Nettleship,  And  see  Exp.  Combe,  9  Ves.  117  ;  Adams 

2  M.  D.  &  De  G.  124  ;  Ede  v.  Knowles,  v.  Claxton,  6  ih.  226;  and  see  inf.  p.  427. 

2  Y.  &  C.  C.  C.  178  ;  Ex^.  Sanders,  3  L.  (a)  EwnJcheads  Tr.  2  K.  &  J.  560. 

J.  N.  S.  Bky.  92 ;  Exp.  Marsh,  2  Rose,  (6)  Ferris  v.  Mullins,  2  Sm,  &  G.  278  ; 

239  ;  En^.  SmUh,  2  M.  D.  &  De  G.  318.  18  Jur,  718, 
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extended  to  an  advance  made  by  another  person,  unless  the  person 
holding  the  deeds  is  a  mere  trustee  and  has  made  no  advance  (c). 
Parol  evidence.  Although  there  be  an  unstamped  agreement  between  the  parties, 
which  is  inadmissible  as  evidence,  yet  other  parol  evidence  may  be 
adduced  to  establish  the  equitable  mortgage  (<i),  and  written 
documents  do  not  preclude  the  admission  of  parol  evidence  in 
aid  (e). 

(7.)  Purchase  or  mortgage  with'notice  of  deposit. 

An  equitable  mortgagee  by  deposit  of  title  deeds  will  have 
preference  over  a  subsequent  purchaser  or  mortgagee  of  the  legal 
estate,  with  notice  of  the  charge  by  deposit  (/).  And  notice  will 
be  implied  from  the  nature  of  the  transaction,  as  if  the  subsequent 
purchaser  or  mortgagee  was  informed  that  the  creditor  was  in 
possession  of  the  title  deeds,  and  neglected  to  make  inquiry  for 
what  purpose  he  held  them ;  which  is  crassa  negligentia  [g). 


Solicitor. 


(8.)  Solicitor  and  other  cases. 

But  this  will  not  apply  where  the  equitable  mortgagee  is  the 
solicitor  of  the  depositor,  because  it  is  in  the  usual  course  of  affairs 
that  the  solicitor  should  hold  his  client's  deeds  (h).  And  it  is  the 
duty  of  the  party  in  such  a  case  to  give  notice  of  his  lien  to  all 
persons  in  the  visible  ovmership  of  the  estate  {i). 

If  a  bona  fide  deposit  be  made,  and  the  debtor  afterwards  and  in 
immediate  contemplation  of  bankruptcy,  execute  a  conveyance  of 
the  legal  estate  to  the  creditor  in  completion  of  the  mortgage,  it  is 
a  good  legal  title,  and  will  be  protected  by  the  equitable  title 
previously  obtained  (/c).  And  vdthout  such  conveyance  the  depositee 
was  entitled,  even  at  law,  to  the  rents  as  against  the  assignees  in 
bankruptcy,  of  the  depositor,  since  such  assignees  only  took  what 
the  bankrupt  or  insolvent  was  entitled  to  at  law  and  in  equity  (l). 

(c)  Ustp.   Whitbread,  19  Ves.   212  ;  1      pp.  780-2,  856. 

Kose,  299  ;  ^xp.  Cwssfield,  3  Ir.  Eq.  R.  (A)  Bozon  v.  Williams,  3  Yo.  &  J.  150. 

67.  And  see  Lloyd  v.  Attwood,  3  De  G.  &  J. 

(d)  Hiim  V.  MiU,  13  Ves.  114.  651  ;  5  Jur.  N.  S.  1322. 

(e)  Ede  v.  Knowles,  2  Y.  &  C.  C.  C.  (i)  lb. 

172  ;  mde  inf.  p.  394.  {k)  Per  Lord  Eldon.in  tiiern  v.  Mill, 

(/)  Jones  V.  Williams,  24  Beav.  27  ;  sup. 

3  Jur.  N.  S.  1066,  R.  ;  Leigh  v.  Lloyd,  (V)  Ga/rry  v.  SharraU,  10  B.  &  Cr.  716 ; 

35  Beav.  455.  Sumpter  v.  Cooper,  2  B.  &  Ad.  223. 

{y)  ffiem   v,    Mill,    sup.  ;    vide    inf. 
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In  a  case  where  the  landlord  advanced  a  part  of  the  purchase- 
money  on  the  sale  of  a  sublease  by  his  lessee,  and  the  sublease  was 
immediately  on  its  execution  deposited  with  the  landlord,  the 
landlord  was  held  to  have  a  lien  by  virtue  of  the  deposit  against 
the  assignees  of  the  sublessee,  though  he  was  at  the  time  an 
uncertificated  bankrupt,  on  the  ground  that  the  sublease  and  deposit 
were  simultaneous  transactions  (m). 

Anequitable  mortgagee  by  deposit  is  a  purchaser  within  27  Eliz.  St.  27  Eliz. 
c.  4,  so  as  to  avoid  a  prior  voluntary  settlement  (n). 

So  he  may  as  a  creditor,  under  13  Eliz.  c.  5,  avoid  such  a  settle-  St.  13  Eliz. 
ment  in  a  suit  properly  framed,  if  he  was  a  creditor  at  the  time  of 
the  settlement  (o).  In  Lister  v.  Turner  (n),  a  question  was  raised 
whether  to  take  advantage  of  13  Eliz.  c.  5,  the  equitable  mortgagee 
must  first  obtain  a  judgment  at  law  for  his  debt,  and  whether  if 
BO  he  was  excused  from  so  doing  by  the  bankruptcy  of  the  mort- 
gagor.    But  the  point  was  not  decided  (p). 

An  equitable  mortgage  for  securing  a  voluntary  bond  debt  is  Voluntary 
good   against  a  subsequent  bankruptcy,  unless  there  be  fraud  or 
insolvency  at  the  time  (q). 

In  the  case  of  an  eviction  of  a  lessee  for  non-payment  of  rent 
under  the  Ejectment  Statutes  of  Ireland,  an  equitable  mortgagee  of 
the  lease  has  clearly  a  right  to  redeem  under  11  Anne,  c.  2 
(Ireland) ;  and  the  Court  has  jurisdiction  to  throw  the  costs  upon 
the  landlord,  contrary  to  the  ordinary  rule,  if  it  sees  fit  (r). 

When  the  deposit  is  made  for  a  particular  purpose,  that  purpose  Extension  of 
may  be  enlarged  by  a  subsequent  agreement  without  an  actual 
redelivery ;  as  when  deeds  are  deposited  to  secure  advances  by  a 
banking  firm,  the  deposit  may  be  extended  to  secure  advances  made 
by  the  bank  after  a  change  of  partners  (s).  There  is  a  constructive 
redeposit  with  each  successive  firm  ((). 

A  deposit  of  title  deeds  creates  an  equitable  mortgage  on  all  the  On  what 
property  comprised  in  them,  and  all  the  interest  of  the  mortgagor 
therein,  unless  the  contrary  intention  be  clearly  shewn  {u). 

(m)  Meuxy.  Smith,  11  Sim.  410.  (r)  Gerahty  v.  Malone/  1  H.   L.  81 

{n)  Lister  v.  Turner,  5  Ha.  281  ;  Ede  affirming  3  Dr.  &  W.  239. 
V.  Knowles,  2  Y.  &  C.  C.  C.  172;  Kerrison  (s)  Exp.  Kermngton,  2  Ves.  &  Bea.  79 

V.  Dorrien,  9  Bing.  76.  Ede  t.  Knowles,  sup. 

(o)   List^   V.   Turner,   sup.  ;  Ede  v.  {t)  Exp.  Oakes,  2  M.  D.  &  De  G.  234 

Knowles,  sup.  Smith  v.  Gye,  ib.  314. 

{p)  See  inf.  p.  526.  (m)  Ashton  v.  Dalton,  2  Coll,  565 ;  10 

(?)  Meggison  v.  Fmter,  2  Y.  &  C.  C.  C.  Jur.  451  ;  £17;.  Sisdee,  1  M.  D.  &  De  G. 

336.  333. 
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An  inference  of  intention  may  be  drawn,  that  part  only  of  the 
property  comprised  in  the  deposited  deeds  should  he  subject  to  the 
security  (a;),  as  where  the  memorandum  specified  that  part  only; 
but  other  written  evidence  may  be  looked  at  to  shew  the  measure 
of  the  security  (y). 

Where  the  debtor  who  has  deposited  deeds  with  his  creditor, 
abstracts  them,  the  creditor  has  a  lien  on  all  the  deeds  of  the 
debtor  {z). 
Property  not  Property  not  included  in  the  documents  deposited  will  not  be 

deeds.  included  against  strangers  merely  from  a  false  statement  of  the 

mortgagor  that  it  was  included  (a).  If  the  memorandum  refer  to 
deeds  not  deposited,  and  other  deeds  are  deposited,  the  security  will 
attach  to  those  actually  deposited  (&). 


(9.)  Deposit  of  part  of  the  deeds. 

In  order  to  constitute  the  equitable  mortgage  by  deposit,  there 
need  not  be  a  delivery  oiall  the  title  deeds  (c).  In  Exp.  Wetherell  (d), 
the  question  was,  what  was  the  effect  of  the  delivery  of  the 
title  deeds  to  one  moiety  only  of  the  estate,  the  title  deeds  of  the 
other  moiety  being  retained  by  the  debtor  and  passing  into  the 
possession  of  his  assignees,  the  mortgagees  having  understood  that 
the  deeds  delivered  to  them  related  to  the  entirety.  The  L.  C. 
thought  that,  under  the  circumstances  of  that  case,  there  was 
sufficient  evidence  in  writing  (and  on  this  he  grounded  his 
decision)  that  there  should  be  a  mortgage  of  the  entirety,  and, 
consequently,  he  did  not  determine,  to  use  his  own  words, 
"  Whether  that  would  not  be  taken  to  be  a  sufficient  deposit,  which 
could  be  taken,  upon  looking  at  the  instruments,  to  amount  to 
evidence,  that  the  estate  was  meant  to  be  a  security." 

The  equitable  mortgagee  by  deposit  oi  part  of  the  deeds  was  held 
entitled,  where  the  rest  of  the  deeds  remained  in  the  possession  of 


(x)   Wtjlde  V.  Badford,  9  Jur.   N.  S.  {a)  Jmies  v.  WiUiwms,  ii  Beav.  47  ;  3 

1169  ;  12  "W.  R.  38,  V.  C.  Kindersley ;      Jur.  N.  S.  1066. 


1   D.  &  C.    119 ;  jErp.  (6)  Sa^.  Powell,  6  Jur.  490. 

Zeathes,  3  *.  112  ;  Map.  Heathcote,  2  M.  (c)  ^ay.   Pearse,  1   Buck,   525  ;  Ea^. 

D.  &  DeG.  711.  ArkwrigU,  3  M.  D.  &  De  G.  129.     But 

{y)  Exp.  Glyn,  1  M.  D.  &  De  G.  29 ;  see  ioctm  v.  AUen,  3  Drew.  679 ;  26  L. 

Exp.  Hwiht,  ih.  139.  J.  Ch.  18  ;  Jmies  v.  Williams,  24  Beav. 

(2)  Mason  v.  Morl^,  34  Beav,  475  ;  11  47  ;  3  Jur.  N.  S.  1066. 

Jur.  N.  S.  459,  [d]  11  Ves.  398. 
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depositors'  solicitors  (e) ;  and  the  deposit  was  supported,  though  the 
absent  deed  was  the  conveyance  (/) ;  and  where  evidence  in  writing 
exists  that  the  security  was  intended  upon  the  whole  {g) ;  and  the 
deposit  by  a  landlord  of  a  lease  to  a  creditor  as  a  security,  was  held 
equivalent  to  an  equitable  mortgage  of  the  fee  {h) ;  and  if  part  of 
the  title  deeds  be  deposited  with  one  creditor  and  part  with  another, 
each  depositee  may  have  a  good  security  (i),  unless  there  be  evidence 
of  a  contrary  intention  (/c). 


(10.)  Copyholds  and  other  matters. 

An  equitable  lien  on  copyholds  will  be  created  by  a  deposit  of  a  Copyholda. 
copy  of  Court  roll  (Z).  And  therefore  on  a  sale  of  copyholds  it  is 
not  sufficient  for  the  purchaser's  security  that  he  should  search  the 
Court  rolls  for  incumbrances.  He  ought  to  require  an  abstract  of 
the  vendor's  title  and  the  production  of  the  copy  of  his  admission 
to  the  copyhold  tenement  (m). 

It  should  seem  that  if  there  be  a  written  instrument  stating  the  Memorandum 
terms  on  which  a  deposit  is  made,  an  inference  contrary  to  it,  founded  ^^'''^'^^• 
on  affidavit  alone,  will  not  be  admitted.     Such  at  least  appears  to 
be  the  principle  on  which  the  case  of  Exp.  Combe  was  decided  (m). 

So  a  memorandum,  containing  no  enumeration  of  slaves  according 
to  59  Geo.  3,  c.  120,  controlled  the  inference  derived  from  the 
deposit  of  the  title  deeds  of  the  estates  to  which  those  slaves  were 
attached  and  scheduled  (0) ;  and  generally  there  is  no  charge  except 
to  the  extent  of  the  written  memorandum  (p).  If  a  memorandum 
exist,  actual  deposit  is  not  necessary  {q),  nor  even  execution  of  the 
deeds  (r). 

An  equitable  mortgage  may  be  created  by  the  deposit  of  a  receipt  geceipt  for 
for  purchase  money,  containing  the  terms  of  the  agreement  for  sale,  P"''**^^ 

(e)  JEicp.  Chippendale,  2  M.  &  Ay.  299.  (m)   JVhitbread  v.  Jordan,  1  Y.  &  C. 

See  Ashton  v.  Dalton,  2  Coll.  .565 ;  10  Exc.  303. 

Jur.  451.  (n)  17  Ves.  369.     And  see  £xp.  Kms- 

(/)  Roberts  v.  Croft,  24  Beav.  223  ;  3  ington,  2  Ves.  &  B.  83  ;  Bde  v.  Knowles, 

Jur.  N.  S.  1069 ;  affirmed  2  De  G.  &  J.  2  Y.  &  C.  C.  C.  172. 

1.     See  Thorp  v.  Holdmorth,  7  Eq.  147,  (0)  Exp.  Borrodaile,  2  Mont.  &  Ay. 

V.  C.  Giffard.  398. 

{g)  Exp.  Pott,  7  Jur.  159,  Ct.   of  Be-  (,p)  Shaw  v.  Foster,  5  L.  R.  H.  L.  321, 


view. 


341. 


(h)  Richards  v.  Borrett,  3  Esp.  102.  (?)  Sheffield  Union  Bk.   Co.  13  L.  T. 

(i)  Roberts  v.  Oro/t,  sup.  N.  S.  477,  Winslow  Com.  ;  Exp.Zeathes, 

(it)  Exp.  Fearse,  sup.  sup.  ;  Exp.  Heathcotc,  sup. 
(I)  Exp.  Warner,  19  Ves.  202  ;  1  Rose,  (r)  Exp.  Orrett,  3  M.  &  A.  153  ;  Mqi. 

286.  Smith,  2  M.  D.  &  De  G.  587. 
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Beneficial 
interest  of 
debtor  bound. 


Goodwill. 


if  there  be  no  title  deeds  or  conveyance  in  the  depositor's  pos- 
session (s) ;  but  not  by  a  deposit  of  an  attested  copy  of  k  deed  (t). 

The  deposit  will  affect  only  the  beneficial  interestof  the  debtor, 
but  will  include  accretions  to,  or  substitutions  for,  the  property 
affected  (u).  >   ■ 

If  the  title  deeds  of  the  house  engaged  in  trade  are  deposited  to 
secure  a  debt,  and  the  premises  are  sold  together  with  the  good-will 
of  the  business,  the  equitable  mortgagee  will  be  entitled  to  the  whole 
of  the  purchase-money  (x). 


Deposit  by- 
equitable 
mortgagee. 


(11.)  Renewed  lease,  c&c. 

A  renewed  lease  is  subject  to  the  same  equitable  mortgage  that 
affected  the  former  lease  (y),  exactly  as  in  the  case  of  a  legal 
mortgage. 

Where  an  equitable  mortgagee  parts  with  the  deeds  in  order  to 
let  in  an  annuity,  and  merely  takes  a  personal  undertaking  by  a 
third  person  to  pay  the  annuity  if  default  should  be  made  by  the 
grantor  ;  if  such  default  is  made,  the  mortgagee  cannot  sue  in  equity 
for  an  indemnity  {z)i      . 

An  equitable  mortgagee  may  himself  create  an  equitable  mortgage, 
by  depositing  the  deeds  with  a  third  person,  although  he  does  not 
deliver  over  the  memorandum  (a). 


(12.)  In  bankruptcy. 

For  the  mode  of  realising  a  security  by  deposit  of  title  deeds, 
see  (6) ;  and  for  the  effect  of  the  order  and  disposition  clause, 
see  (c). 


(13.)  Equitable  depositee  not  liable  to  covenants. 

It  was  formerly  supposed  to  be  the  doctrine  that  a  cestui  que  trust 
or  depository  of  a  lease  was  li?ible  for  the  rent  and  covenants  in  a 
suit  by  the  lessor  (d).  But  it  is  now  clear  that  a  depositary  of  a 
lease  is  not  answerable  for  the  rent  and  covenants  of  the  lease,  and 


(s)  Goodwin  v.  WagJio'>;n,  4  L.  J.  N.  S. 
Ch.l72,  M.  E. 

(<)  JExp.  Broadhent,  1  M.  &  A.  635  ;  4 
D.  &  C.  3. 

(«)  Sxp.  Bisdee,  1  M.  D.  &  De  G.  333; 
Exp.  Farley,  ib.  683. 

(x)  CJiismm  v.  Dewes,  5  Euss.  29 ; 
Pile  V.  P.  3  Cli.  D.  42,  C.  A. 


{y)  And  see  sup.  p.  12?. 
(n)  Brough  v.  Oddy,  tamL  215. 
(a)  &p.  Smith,  11  L.J.  ]Bk.  16  ;  2M. 
D.  &  De  G.  587. 
(6)  Inf.  p.  393. 

(c)  Inf.  p.  453. 

(d)  Clavering  v.  Westley,  3  P.  Wms, 
402  ;  Lucas  v.  Camerford,  3  Bro.  C.  C. 
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the  landlord  cannot  compel  him  to  take,  or  the  mortgagor  to  execute, 
an  assignment,  even  if  the  depositary  has  been  in  possession  and 
paid  rent  (e).  In  such  a  case,  though  not  liable  for  the  rent 
and  covenants,  he  would  apparently  be  liable  in  respect  of  his 
tenancy  (/). 


(14.)  Other  mutters. 

When  an  agreement  for  a  lease  is  deposited  by  way  of  security, 
and  a  lease  is  afterwards  granted  to  the  depositor  upon  different 
terms,  it  seems  that  the  deposit  will  not  be  affected  so  far  as  regards 
the  particulars  to  Which  the  deposit  extends  (g). 

A  deposit  by  husband  and  wife  of  the  title  deeds  of  the  wife  was  Deposit  not  an 
held  not  to  operate  as  an  appointment  by  the  wife  under  a  settle-  *pp°'°  '"°"  ' 
ment  (h). 

Where  a  lease  contained  a  covenant  on  the  part  of  the  lessee  not  Mortgage  br 

to  let,  or  otherwise  part  with  "  the  said  messuage  or  this  present  breach  oT** 

indenture  of  lease  "  it  was  held  that  an  equitable   mortgage   by  covenant 

against  aliena- 
deposit  of  the  lease  was  not  a  breach  of  the  covenant  (i) ;  and  upon  tion. 

a  petition  in  bankruptcy  by  the  equitable  mortgagee  by  deposit  (un- 
accompanied by  any  written  memorandum)  of  a  lease  granted  to  the 
bankrupt,  his  executors,  administrators,  and  permissive  assigns,  the 
usual  order  for  sale  was  made  (k). 


(15.)  Deposit  by  tenant  for  life. 

A  legal  tenant  for  life  of  freeholds  is  entitled  to  the  custody  of 
the  title  deeds,  and  the  Court  will  not  interfere  as  between  him  and 
the  remainderman,  except  where  there  is  danger  to  the  safety  of  the 
deeds  if  left  in  the  hands  of  the  tenant  for  Ufe,  or  where  the  Court 
requires  the  deeds  for  the  purpose  of  carrying  out  trusts  relating  to 
the  property  (Z).    In  consequence  of  this  custody,  the  tenant  for  life 

166  ;  1  Ves.  J.  235  ;  Jenkins  v.  Portman,  V.  C.  Malins  ;  Newry  R.  Co.  v.  Moss,  14 

1  Keen,  435  ;  Flight  v.  BenOey,  7  Sim.  Beav.  64  ;  15  Jur.  437. 

149.     And  see   Close  v.   Wilberforce,    1  (/)  2  Day.  Conv.  671,  ed.  3. 

Beav.   112  ;   IVilson  v.   Leonard,    3  ib.  (g)  Exp.  Seid,  17  L.  J.  Bkty.  19. 

373  ;  Sanders  v.  Benson,  4  ib.  350.  (h)  Leuthiaaite  v.  Clarkson,  2  Y.  &  C. 

(c)  Moorcs  V.  Choat,  8  Sim.  508  ;  Moore  Ex.  372. 

V.  Oreg,  2  De  G.  &  Sm.  304 ;  12  Jur.  (i)  Doe  v.  Mogg,  4  D.  &  E.  226 ;  Doe 

952  ;  2  Ph.  717  ;  Walters  v.  The  Northern  v.  Laming,  E.  Y.  &  M.  36. 

Coal  Mining  Co.  5  De  G.  M.  &  G.  629 ;  (k)  Exp.  Drake,  1  M.  D.  &  D.  539. 

Cox  V.  Bishop,  8  ib.  815  ;  3  Jur.  N.  S.  (I)  Leathes  v.  L.  5  Ch.  D.  221,  M.  E. 

499.     See  JFriglU  v.  Pitt,   12  Eq.  408,  And  Taylor  v.  Sparroic,  4  Giff.  706.     In 
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is  enabled  to  mortgage  the  land  or  deposit  the  title  deeds  as  apparent 
owner,  and  the  bond  fide  mortgagee  has  such  defence  as  a  plea  of 
purchase  for  value  without  notice  is  capable  of  affording  (m). 


(16.)  Generally. 

land  Efigistiy  -^  equitable  mortgage  of  land,  the  title  to  which  is  registered 
Act,  1862.  under  the  Land  Kegistry  Act,  1862,  cannot  be  created  by  a  deposit 
of  title  deeds  (w) ;  but  a  deposit  of  the  land  certificate  has  the  same 
effect  for  the  purpose  of  creating  a  lien  upon  the  estate  and  interest 
of  the  depositor,  as  a  deposit  of  the  title  deeds  would  have  had  before 
the  passing  of  the  act  (o). 


Land  Transfer 
Act,  1875. 


Under  the  Land  Transfer  Act,  1875,  subject  to  any  registered 
estates,  charges,  or  rights,  the  deposit  of  the  land  certificate  in  the 
case  of  freehold  land,  and  of  the  office  copy  of  the  registered  lease  in 
the  case  of  leasehold  land,  shall,  for  the  purpose  of  creating  a  lien  on 
the  land  to  which  such  certificate  or  lease  relates,  be  deemed 
equivalent  to  a  deposit  of  the  title  deeds  of  the  land  {p). 


Conflict  of  When  the  lex  loci  rei  sitce  does  not  forbid,  and  the  parties  do  not 

*'''■  contract  with  reference  to  any  other  particular  law,  and  the  general 

law  of  the  place  is  English,  an  equitable  lien  will  be  created  upon 

land  by  a  deposit  of  title  deeds  (q). 


Proof  at 
hearing. 


The  proof  of  the  relation  of  the  debt  to  the  deposit,  must  be 
supported  by  proper  evidence  at  the  hearing  (r) ;  for  if  the  evidence 
is  not  sufficient,  there  will  be  no  inquiry  (s). 


(17.)  Whether  remedy  is  foreclosure  or  sale. 

"Whether  independently  of  15  &  16  Vict.  c.  86,  s.  48,  the  proper 

remedy  in  case  of  an  equitable  mortgage  by  deposit  of  title  deeds 

is  foreclosure  (by  analogy  to  a  legal  mortgage)  or  sale  (by  analogy  to 

a  mere  charge),  is  a  question  which  has  been  much  discussed  (t). 


which  Warren  v.  HudaU,  1  Jo.  &  H.  1, 
and  Pymxnt  v.  P.  3  Atk.  571,  are  com- 
mented upon. 

(m)  Walwyn  v.  Lee,  9  Vei3.  24. 

(n)  25  &  26  Vict.  c.  53,  s.  63. 

(o)  a.  s.  73. 

Ip)  38  &  39  Vict.  c.  87,  s.  81. 

(})  Varden  v.  Luckpathy,  9  Mo.  I.  A. 


303. 

(r)  Chapman  v.  C.  13  Beav.  308 ;  15 
Jur.  265. 

(s)  Solden  v.  Heame,  1  Beav.  456  ; 
Kehell  v.  Philpot,  7  L.  J.  N".  S.  Ck.  237. 

(0  2  Dav.  Conv.  615,  ed.  3 ;  1  Fish. 
Mtg.  508,  ed.  3. 
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Many  authorities  were  in  favour  of  foreclosure  on  the  ground  that 
the  creditor  has  a  right  to  call  for  the  legal  estate  (m). 

Many  authorities,  however,  were  in  favour  of  a  sale,  on  the  ground 
that  where  there  was  no  equity  of  redemption  there  could  be  no 
foreclosure,  and  that  there  was  a  mere  charge  (x). 

In  practice,  every  action  by  a  mortgagee  by  deposit  is  framed  in 
the  alternative  for  a  foreclosure,  or  sale.  And  it  is  now  settled  that 
the  proper  remedy  is  foreclosure  (z/) ;  and  that  whether  there  is  a 
written  memorandum  or  not  (z). 

Where  there  is  an  agreement  for  a  mortgage,  the  remedy  is 
foreclosure  {a).  Where  there  is  a  mere  charge  or  lien  the  remedy 
is  sale,  and  not  foreclosure  (6).  The  remedy  of  a  mortgagee  of  an 
equity  of  redemption  is  foreclosure  (c).  A  mortgagee  of  a  re- 
versionary interest  is  entitled  to  a  foreclosure,  and  not  a  sale  (d). 

When  there  is  a  deposit  of  title  deeds,  the  Court  treats  that  as  Deposit  of 

title  deeds, 
an  agreement  to  execute  a  legal  mortgage,  and  therefore  as  carrying 

with  it  all  the  remedies  incident  to  such  a  mortgage  (e).  The  relief 
to  which  an  equitable  mortgagee  by  deposit  (accompanied  by  an 
agreement  to  execute  a  mortgage)  is  entitled,  is  either  sale,  or  fore- 
closure (/).  The  equitable  depositor  is  entitled  clearly  to  a  sale, 
where  the  memorandum  accompanying  the  deposit  provides  that  a 

(m)  Malone  v.  Geraghty,  3  Dr.  &  W.  1  C.  P.  Coop.  9  ;  TwMey  v.  Thompson, 

239,   241,   246  ;  affirmed  1   H.  L.  81 ;  1  Jo.  &  H.  126  ;  Lloyd  v.  Whitley,  17 

Sobson  y.  Mellond,  2  Mo.  &  Rob.  342 ;  Jur.   754,   V.   C.   Wood  ;   Kennard   v. 

Hiem  v.  Mill,  13  Ves.  114 ;  Monkhouse  Futvoye,   2  GifF.  89  ;  Matthews  v.  Good- 

V.  Corporation,  of  Bedford,   17  ii.  380  ;  day,  8  Jur.  N.  S.  90  ;  10  W.  R.  148  ;  31 

Cox  V.  Toole,  20  Beav.  145  ;  Meadon  v.  L.  J.  Ch.  282  ;  2  Spence  Eq.  Jur.  792  n; 

Sealey,  6  Ha.  620  ;  Underwood  v.  Joyce,  Sporle  v.  Whayman,  20  Beav.  607. 

7  Jur.  N.  S.  566  ;  Samhle  v.  Wilson,  5  (y)  Pryce  v.  Sury,  2  Drew.  41 ;  affirmed 

N.  R.  395 ;  Peto  v.  Hammond,  30  Beav.  18  Jur.  967  ;  16  Eq.  153  n,  L.  C.  &  L. 

495,  511  ;  8  Jui'.  N.  S.  550 ;  Uxp.  Wise,  J.  ;  James  v.  J.  ib.  153,  L.  J.  James. 

Mont.  &  McA.  65  ;  Parker  v.  Houseficld,  {z)  Backhouse  v.  Charlton,  8  Ch.  D. 

2  My.  &  K.  419  ;  Bedmayne  v.  Forsier,  444,  T.  C.  Malins. 

2  Eq.  467 ;  35  Beav.  529  ;  Brocklehurst  (a)  Frail  v.  Ellis,  16  Beav.  350,  3,  4  ; 

V.  Jessop,  7  Sim.  438 ;  Thorpe  v.  Gartside,  Moore  v.  Perry,  1  Jur.  N.  S.  126. 

2  Y.  &  C.  Exc.  730  ;  Fxp.  Coombe,  4  Mad.  (6)  Tmrumt  v.  Trenchard,  4  Ch.  537, 

249  ;  Jones  v.  Baileij,   17   Beav.    582  ;  542. 

London  Monetary  Advance  Co.  v.  Brown,  (c)  Bichards  v.  Cooper,  5  Beav.  304. 

13  W.  R.  490,  V.  C.  Kindersley ;   Teat-  {d)  Slade  v.  Bigg,  3  Ha.  35  ;   Wayne 

man  v.  Beed,  36  L.  J.   Ch.  136,  V.  C.  v.  Hanham,  9  ib.  62  ;  15  Jur.  506. 

Malins  ;  Tylee  v.  Webb,  6  Beav.  552-7.  (e)  Carter  v.    Wake,    8  Ch.   D.  605, 

(k)  Price  v.  Carver,  3  My.  &  Cr.  161  ;  606,  M.  R. 

Mellor  V.  Woods,  1  Keen,  16  ;  Metcalfe  (/)  York  Union  Banking  Co.  v.  Artley, 

V.  ArchMshop  of  York,  1  ib.  547,  557  ;  11  *.  205,  M.  R.  ;  Matthews  v.  Goodday, 

Spring  v.  Allen,  cited  2  My.  &  K.  422  ;  8  Jur.  N.  S.  90,  V.  C.  Kindersley ;  10 

Tipping  v.  Power,  1  Ha.  410  ;  Pain  v.  W.  R.  148  ;  SetDec.  p.  1043,  ed.  4. 
Smith,  2  My.  &  K.  417  ;  Lewis  v.  John, 
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formal  mortgage  shall  be  executed  with  a  power  of  sale  (g),  or 
■where  the  action  is  brought  against  the  representatives  of  the 
deceased  mortgagor  (fe),  in  which  case  the  mortgagee,  as  to  any 
balance  remaining  due  after  the  sale,  will  be  entitled  to  stand  in 
the  place  of  a  general  creditor  (i),  and  to  have  his  costs  of  suit 
against  the  representatives  (k).  So  a  sale  would  seem  to  be  the 
proper  decree  when  the  defendants  are  infants  (Z). 

The  dismissal  of  a  bill  for  redemption,  filed  by  a  mortgagor 
under  an  equitable  mortgage  by  deposit,  does  not  amount  to  fore- 
closure (m). 

The  equitable  depositor  will,  as  in  the  common  case  of  mortgage 
security,  have  six  months  given  to  him  to  redeem  (n),  although 
from  the  nature  of  the  transaction  no  interest  is  payable  on  the 
principal  sum  (o). 


Crown. 


Joint  pos- 
session. 


Tenant  in 
common. 


Surety. 


(18.)  Other  matters. 

Where  a  mortgagor  had  been  convicted  of  felony,  the  rights  of 
an  equitable  mortgagee  against  the  CroAvn  were  to  have  a  sale ;  but 
the  Court  had  no  jurisdiction  to  direct  the  Crown  to  convey  {p) ;  but 
see  now  the  statute  abolishing  forfeiture  (pp) . 

Where  there  is  joint  possession  of  mortgagor  and  mortgagee  the 
deposit  is  valid,  as  in  the  case  of  a  secretary  of  an  insurance 
company  depositing  his  policy  with  the  company  (q). 

A  tenant  in  common  joining  in  a  deposit  without  intention  of 
bindihg  his  moiety,  in  no  sense  makes  a  deposit  (r). 

A  memorandum  stating  the  object  of  the  deposit  does  not  require 
a  stamp  (s). 

Where  a  deposit  is  made  as  an  indemnity  to  a  surety,  he  is  not 
entitled  to  a  legal  mortgage,  only  to  a  memorandum  stating  the 
purpose  of  the  deposit  (t). 


{g)  Lister  v.  Turner,  5  Ha.  281. 

{h)  JBrocMehurst  v.  Jessqp,  .7  Sim.  438 ; 
Oonnell  v.  Sardie,  3  Y.  &  C.  582. 

(i)  BrockUJmrst  v.  Jessop,  sup. 

ijc)  Cormell  v.  Sardie,  sup. 

{I)  See  Scholefield  v.  Hmfield,  7  Sim. 
669  ;  Price  v.  Carver,  3  My.  &  C.  161. 

(in)  Marshall  v.  Shrewshvo'y,  10  Ch. 
250. 

(n)  Parker  v.  Housefield,  2  My.  &  K. 
419 ;  Thm-pe  v.  GaHsidci  2  Y.  &  0.  Exo. 
730  ;  Carton  v.  Farlar,  8  Beav.  525. 


(o)  Mellor  v.  Woods,  1  Keen,  IB. 

(p)  Hancock  v.  Att.  Gen.  10  Jui-.  TS.  S. 
557,  V.  C.  Kindersley. 

(HP)  33  &  34  Vict.  o.  23,  mp.  p.  44. 

\g)  Ferris  v.  Mullins,  2  Sm.  &  G.  378; 
18  Jur.  719. 

(r)  Burgess  v.  Moxon,  2  ib.  1059. 

(s)  Meek  v.  Bayliss,  31  L.  J.  Ck  448, 
V.  0.  Stuart. 

(<)  Sporle  V.  Whaynian,  20  Beav.  606 ; 
24  L.  J.'Cli.  789.  But  see  Prycey.  Bury, 
2  Drew.  42  ;  affirmed  18  Jur.  967. 
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A  receiver  will  be  granted  under  an  equitable  deposit  (m).  Receiver. 

A  subsequent  verbal  agreement  is  binding  without  any  return  and 
deposit  (x),  though  the  first  deposit  was  usurious  (y). 

In  the  case  of  loss  of  the  deeds,  verbal  evidence  is  sufiScient  {z).      Loss  of  deeds. 

An  executor  may  deposit  without  his  co-executor  joining  (a).  Co-exeoutor. 

If  there  is  an  assignment  of  the  property,  there  is  a  merger  of  the  Merger, 
deposit  (6). 

Where  a  trustee  deposits  the  trust  deeds,  upon  which  the  trust  is  Deposit  by 
apparent,  with  his  bankers,  the  trust  is  prior  to  the  lien  (c) ;  but  *™^*^*^- 
the  cestuis  que  trust  are  preferred,  even  if  there  is  no  notice  (d). 

Where  the  client  executed  a  deed  on  the  assurance  of  his  solicitor  Fraud  of 
that  his  deposit  would  be  preferred,  he  was  nevertheless  postponed 
to  a  conveyance  to  trustees,  one  of  whom  was  the  solicitor,  and  the 
other  an  innocent  party  (e).  If  the  deeds  of  one  client  are  by  the 
act  of  a  solicitor  deposited  with  another  client  fraudulently,  the 
onus  falls  on  the  mortgagee  to  prove  that  the  solicitor  was  the  agent 
of  the  mortgagor  (/) ;  and  when  a  solicitor  permits  his  client  to 
deposit  deeds,  he  cannot  set  up  a  first  mortgage  of  which  he  was 
assignee  {g). 

Where  the  legal  mortgage  deed  was  retained  by  the  first  mort- 
gagee after  payment,  and  a  subsequent  mortgage  made  to  a  third 
party,  and  subsequent  advances  by  the  first  mortgagee,  the  third 
party  was  held  entitled  to  a  re-conveyance  from  the  first  mortgagee, 
but  the  latter  was  held  entitled  to  retain  the  deed  {li). 

Interest  is  allowed  on  equitable  deposits  of  deeds,  though  no  Interest, 
contract  for  it  (?). 


(u)  Bodger  v.  B.  11  W.  E.  160,  V.  C.  Jul-.   N.   S.   388.      And  see   Vorley  v. 

Kindersley.  Cooke,  1  Giff.  230  ;  4  Jur.  N.  S.  3,  V.  C. 

(x)  JaTnes  v.  Eea,  2  V.  &  B.  79  ;  5  De  Stuart. 
G.  M.  &  G.  461  ;  18  Jiu-.  818,  L.  J.  re-  (/)  Wall  v.  CocTcenll,  8  "W.  R.  441  ; 

versing  Kay,  231.  10  H.  L.   229;  9  Jur.  N.  S.    447;  re- 

iy\  /J.  versing  3  De  G.  &  J.  737,  and  affirming 

(s)  Baskett  v.  Skeel,   11  "W.  R.  1019,  6  Jur.  N.  S.  768,  R.     See  Eiep.  Hine,  3 

V.  0.  Wood.  De  G.  &  Jo.  464  ;  Ogilvie  v.  Jeaffreson,  2 

(a)  Slwffield  Union  Bk.  Co.  13  L.  T.  Giff.  353  ;  6  Jur.  N.  S.  910,  T.  C.  Stuart. 
N.  S.  477,  Winslow,  Com.  (?)  Bowie  v.  Saunders,  2  H.  &  M.  242; 

(J)   Faughan  v.  Vanderstegen,  2  Drew.  10  Jur.  N.  S.  901,  V.  C.  Wood. 
239.  (h)  Young  v.  Whitehurst  <L-  Co.  37  L. 

(c)  Welckman  v.  Coventry  Union  Bk.  J.  Ch.  186,  St. 

8  W.  R.  729,  V.  C.  "Wood.  (i)  Carey  v.  Soyne,  5  Ir.  Ch.  R.  104 ; 

(d)  Stackhouse  v.  Countess  of  Jersey,  1  Kerr's  Policy,  8  Eq.  331,  V.  C.  James. 
Jo.  &  H.  721  ;  7  Jur.  N.  S.  359,  V.  C.  And  see  Lippard  v.  Ricketts,  14  ib.  291, 
■V\rooj_  V.  C.  Bacon.     See  inf.  868. 

(e)  Smith  v.  Evans,  28   Beav.  59  ;  G 
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Policy  of  the  On  a  review  of  the  decided  cases  establishing  this  mode  of  mort- 

gage security,  it  is  perhaps  to  be  regretted  that  the  old  law  was 
not  adhered  to  and  the  principle  on  which  the  Statute  of  Frauds  was 
founded  more  respected.  For  although  equity,  by  declaring  the 
deposit  itself  to  be  evidence  of  an  agreement  executed,  has  contrived 
to  evade  the  strict  and  literal  wording  of  the  statute,  yet  it  is  manifest 
that  the  door  has  been  in  some  degree  open  to  fraud  and  perjury ; 
nor  does  a  creditor  seem  to  deserve  much  favour  who  will  not  be  at 
the  trouble  of  a  few  lines  in  writing  (k)  if  he  is  desirous  to  have  a 
charge  on  his  debtor's  estate.  If  the  debtor  denies  that  the  deposit 
was  intended  to  cover  future  advances,  as  in  Exp.  Mountfort  (t),  or 
if  he  insist  that  the  deeds  were  not  delivered  by  way  of  deposit  but 
with  a  different  intent,  resort  must,  in  many  cases,  be  had  to  parol 
evidence ;  and,  as  remarked  by  Lord  Eldon  (Q,  "  the  mischief  of 
all  these  cases  is,  that  the  Court  is  deciding  upon  parol  evidence 
with  regard  to  an  interest  in  land  within  the  Statute  of  Frauds." 

(k)  Exp.  Whithrmd,  19  Ves.  209.  {I)  U  ih.  606. 
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WELCH   MORTGAGES. 

Welch  mortgages,  as  already  remarked  (a),  closely  resemble  the  2?^"J^  "* 

Welch  mort- 
ancient  mortuum  vadium  described  by  Glanville,  viz.,  a  conveyance  gages. 

of  an  estate  redeemable  at  any  time  on  payment  of  the  principal, 
with  an  understanding  that  the  profits  in  the  meantime  shall  be 
received  by  the  mortgagee  without  account  iu  satisfaction  of  in- 
terest (6).  And  this  was  also  formerly,  a  common  mode  of  mort- 
gage in  Ireland  (c).  No  covenant  for  payment  of  the  debt  on  the 
part  of  the  mortgagor  is  inserted  in  the  mortgage  deed(d),  and 
the  mortgagee  has  no  remedy  to  compel  redemption  or  foreclosure 
in  equity,  though  the  mortgagor  may  redeem  at  any  time  (e)*,  and 
the  presence  of  a  covenant  to  pay  the  principal  and  interest  on 
demand  is  not  such  a  limitation  of  the  time  as  to  lead  to  forfeiture, 
and  so  let  in  foreclosure  (/).  If  the  amount  of  rents  and  profits  be  Account  of 
excessive,  the  Court  will,  on  action  brought  by  the  mortgagor, 
decree  an  account,  notwithstanding  the  agi-eement  that  the  profits 
shall  be  retained  in  Ueu  of  iaterest  ((/) ;  and  probably  in  the  present 
day  the  Court  would,  in  every  instance,  decree  an  account  against 
the  mortgagee  of  the  rents  and  profits,  whether  the  value  was 
excessive  or  not. 

In  some  instances  the  estate  is  conveyed  to  the  mortgagee  and  Mortgage  in 
his  heirs,  until  out  of  the  rents  and  profits  he  shall  have  received  weich  mort- 
principal  and  interest,  which  is  in  the  nature  of  a  Welch  mortgage,  ^^^' 

(ffl)  Sup.  p.  6.  debt.     But  serrible  not,  Fish.  Mtg.  5,  ed. 

(6)  See  Talbot  v.  Braclchjl,  1  Vem.  395.  3  ;  sup.  p.  1. 

(c)  Hartpool  v.  Walsh,  5  Bro.   P.  C.  (/)  Curtis  y.  Holcombe,  6  L.  J.  K  S. 
275.  Ch.  156.    An&seeO'CtmnellY.Gummins, 

(d)  Lawhy  v.  Soopcr,  3  Atk.    280  ;  2  Ir.  Eq.  K.  251. 

King  v.  K.  3  P.  Wms.  361.  (?)  Pulthmpe  v.  Foster,  1  Vem.  477. 

(e)  Emoell  v.  Frice,  Pr.   Ch.  423;  rf      See  Alderson  v.  White,   2  De  G.  &  Jo. 
vide  1  Ves.  S.  405.  197  ;    4  Jur.    N.    S.    125  ;  Zonguet  v. 

*   Qimre. — Whether   the    mortgagee      Scawen,  1  Ves.  S.  403  ;  Balfev.  Lord,  2 
might  not  maintain  an  action  of  debt  on      Dr.  &  W.  480. 
the  loan,  for  every  mortgage  implies  a 
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Mortgage  in  and  was  Compared  by  Lord  Hardwicke  (/i)  to  a  tenancy  by  elegit,  so 
Welch  mort-  *^^^  ^^  ^°°^  as  the  principal  and  interest  were  satisfied  the  estate 
s*2^-  ceased  and  the  mortgagor  might  maintain  ejectment,  unless  the 

mortgagee  had  remained  in  possession  twenty  years  (twelve  years 
now  (hh) )  after  the  debt  was  satisfied,  at  which  time  the  Statute  of 
Limitations  would  have  begun  to  run  ;  which  circumstance  would 
also  bar  the  mortgagor  of  any  equity  of  redemption  ^i).  And  his 
Lordship  said  that  the  mortgagor  had  the  same  right,  as  the  conusor 
under  the  elegit  had,  to  come  into  a  Court  of  equity  for  an  account 
of  the  rents  and  profits ;  nor  would  the  Court  relieve  the  mortgagee 
from  his  own  contract  and  agreement  of  being  subject  to  a  perpetual 
account  (k).  In  a  similar  case,  time  was  held  no  bar  to  redemption, 
although  by  the  mortgagor's  own  showing  upwards  of  sixty  years 
had  elapsed  (Z)  since  the  mortgagee  took  possession. 

In  Ha/rtpool  v.  Walsh  (m),  a  bill  to  redeem  a  mortgage  in  the  nature 
of  a  Welch  mortgage  was  dismissed  in  the  Irish  Chancery,  and  on 
appeal  to  the  House  of  Lords  the  judgment  was  aifirmed;  but  in  that 
particular  case  a  second  mortgage  had  been  made  to  the  same  party, 
by  which  the  mortgagor  had  agreed  to  repay  the  whole  debt  at  any 
time  after  eighteen  months'  notice,  and  it  was  admitted  that  the  notice 
had  long  since  been  given;  which  reduced  it  to  the  case  of  a  common 
mortgage.  But  in  a  later  case.  Lord  Lyndhurst  considered  the  deci- 
sion in  the  last  mentioned  case  to  have  been  made  on  the  ground  of  the 
impossibility  of  taking  the  long  and  compHcated  accounts  after  the 
lapse  of  ninety  years,  and  that  the  redemption  suit  had  not  been 
prosecuted  with  reasonable  dispatch  (w).  In  that  case  a  reversion 
in  fee,  expectant  on  a  life  estate,  had  been  demised  for  a  term  of 
5(30  years,  with  a  proviso  for  redemption  on  payment  of  the  mort- 
gage debt,  but  without  any  definite  time  fixed  for  payment,  and  the 
mortgagor  covenanted  to  pay  the  mortgage  debt  on  demand,  and 
that  until  payment  the  mortgagee  might  enter  and  enjoy  the  pre- 
mises ;  Lord  Lyndhurst  held  this  to  be  in  the  nature  of  a  "Welch 
mortgage,  and  dismissed  a  bill  filed  for  foreclosure  {n). 

In  a  case  (o)  before  Lord  Eldon,  the  doctrine  of  a  mortgage  in  the 
nature  of  a  Welch  mortgage,  was  fully  recognised  by  the  Court.  The 
L.  C.  observed  that  the  transaction  appeared  to  be  in  the  nature  of 
a  Welch  mortgage,  and  that  time  would  be  no  bar  to  redemption, 

{Ji)  Totes  V.  Sambly,  2  Atk.  362.  {I)  Orde  v.  Hemitig,  1  Vern.  418. 

(hh)  Inf.  next  page.  (m)  Sartpole  v.  WaUh,  5  Bro.  P.  C.  267. 

{%)  EtvideZki  "Wm.  4,  e.  27,  s.  28.  (n)  Teulon  v.  Curtis,  Yo.  619. 

(Ic)  Yates  v.  Harribly,  stop.  («)  Fenwick  v.  Reed,  1  Mer.  114. 
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unless  it  were  proved  that  the  party  had  held  over  for  the  space  of 
twenty  years  (now  twelve  years)  after  the  debt  was  fully  paid  and 
satisfied ;  that  if  it  was  not  a  ease  in  which  length  of  time  alone 
would  operate  as  a  bar  to  redemption,  the  question  still  remained 
whether  there  were  not  circumstances  to  raise  the  presumption  of  a 
relea,se  from  the  long  possession  of  the  mortgagee.  The  question 
was  submitted  to  a  jury,  who  found  a  verdict  for  the  mortgagor, 
which  was  sustained  (p). 

Although  a  lease  granted  in  consideration  of  a  loan  of  money  is  Leases  in 
impeachable,  yet  a  lease  granted  as  a  security  for  a  loan  at  a  fair  ^ej^^^ort- 
rent  to  be  retained  in  payment  of  the  debt  is  valid,  and  the  Court  e^ges. 
will  not  enter  into  an  inquiry  as  to  the  value  of  the  rent  after  long 
acquiescence  on  the  part  of  the  debtor  ;  and  such  a  lease  is  in  the 
nature  of  a  Welch  mortgage  (q). 

But  in  the  same  case,  a  renewed  lease,  granted  before  the  expira-  Renewed  lease 
tion  of  the  old  lease,  at  the  old  rent,  to  secure  the  balance  then  due 
and  a  further  loan,  and  which  was,  on  the  face  of  it,  at  an  under 
value,  was  set  aside  as  fraudulent  and  the  mortgagee  made  to 
account  from  that  time  for  the  full  value  of  the  premises  (r) ;  and, 
as  being  guilty  of  a  fraud,  was  refused  costs  {s). 

Although  by  the  28th  sect,  of  3  &  4  Wm.  4,  c.  27,  as  subse-  Statute  of 
quently  noticed  (t),  the  right  of  redemption  by  a  mortgagor  was  lost 
at  the  end  of  twenty  years  (now  reduced  to  twelve)  (m),  next  after 
the  mortgagee  takes  possession,  unless  there  has  been  some  inter- 
mediate acknowledgment  of  right,  yet  it  is  conceived  that  this 
enactment  cannot  apply  to  the  case  of  Welch  mortgages  (in  which 
the  original  stipulation  is,  that  the  mortgagee  shall  hold  and  re- 
ceive the  rents  until  his  debt  is  satisfied)  unless  twenty  (now  twelve) 
years  shall  have  elapsed  from  the  period  when,  by  the  receipt  of  the 
rents,  the  mortgage  debt  and  interest  might  have  been  paid. 

Where  a  man  has  power  to  raise  money  on  mortgage,  a  Welch  power  autho- 
mortgage  is  sufficient  (x).  ^rtg™ 

{p)  5  B.  &  Aid.  233.  (0  Vide  inf.  p.  931. 

(q)  Morony  v.  O'Dea,  1  Ba.  &  B.  109.  (u)  37  &  38  Vict.  c.  57. 

(r)  lb.  (^)  Gorman  v.  Byrne,  8  Ir.  Com.  L 

(j!)  lb.  394. 
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(1.)  Mortgages  by  tenant  in  tail. 


Instances  have  occurred  in  which,  from  the  circumstance  of  the 
title  deeds  being  in  the  custody  of  a  tenant  for  life  in  possession 
who  has  refused  to  permit  them  to  be  inspected,  or  from  other  cir- 
cumstances, a  mortgage  security  has  been  taken  from  a  person  as 
tenant  in  fee,  who,  on  further  inquiry,  or  on  subsequent  inspection 
of  the  title  deeds  after  the  estate  has  fallen  into  possession,  has 
proved  to  be  tenant  in  tail  only.  In  this  case,  if  the  mortgage  be 
by  demise,  the  mortgagee  obtains  a  term  of  years  determinable 
by  entry  of  the  issue,  and  if  in  fee,  he  obtains  a  base  fee  deter- 
minable in  like  manner  (a).  It  was,  indeed,  formerly  held  (6),  that 
the  estate  of  the  grantee  was  void  on  the  death  of  the  tenant  in 
tail,  and  not  voidable  only,  but  this  was  overruled  by  Lord  Holt,  in 
Machell  v.  Cla/rke  (a). 

If,  prior  to  3  &  4  Wm.  4,  c.  74,  the  tenant  in  tail,  whether  in 
possession  or  reversion  (c),  subsequently  to  the  mortgage,  and  even 
without  reference  to  it,  levied  a  fine  or  suffered  a  common  recovery, 
he  would  have  let  in  the  mortgage,  although  he  declared  the  use 
of  the  fine  or  recovery  to  a  subsequent  mortgagee  or  purchaser 
without  notice  (d).     But  not,  it  is  said  (e),  where,  the  prior  charge 

(a)  2  Ld.  Eaym.  778 ;  Tyrrell  v.  Mead,      pilton  v.  S.  1  Atk.  8  ;  Tourle  v.  Eand, 


3  Burr.  1705. 

(6)  Litt.  S.  613  ;  Tooke  v.  Glasscock,  1 
■Wms.  Saund.  260. 

(c)  Freem.  310. 

(d)  Hunt  V.  Gaiekr,  Poph.  5,  6-j  Sta- 


1  Bro.  C.  C.  650  ;  Doe  v.  Wichelo,  8  T. 
E.  214  ;  Lloyd,  v.  L.  4  Dr.  &  W.  354  ; 
Beek  v.  Welsh,  1  Wils.  276. 
(«)  Pow.  Mtg.  165-6. 
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being  equitable,  a  legal  interest  was  afterwards  conveyed  or  mort- 
gaged without  notice  of  the  prior  charge.  K  the  first  mortgage 
was  in  fee,  a  subsequent  legal  common  recovery  would  not  have 
been  valid  without  the  concurrence  of  the  mortgagee  or  his  heirs, 
for  the  want  of  a  good  tenant  of  the  freehold  (/).  But,  on  the 
principle  of  there  being  no  degrees  of  estates  in  equity,  it  was  de- 
cided that,  if  an  equitable  tenant  in  tail  made  a  mortgage,  he  might 
have  suffered  a  recovery  without  the  concurrence  of  the  mortgagee  (g). 


(2.)  St.  3  eg'  4  Will.  4,  c.  74. 

By  3  &   4  Will.  4,  c.  74,  fines  and  common  recoveries  were 

abolished  from  the  31st  December,  1833,  and  entails  in  fi:eehold 

estates  became  barrable  by  deed  of  disposition  inroUed  in  Chancery, 

and  entails  in  legal  copyhold  estates  barrable  by  surrender,  and  in 

equitable  copyhold  estates  by  surrender  or  by  deed  inroUed  in  the 

Manor  Court.     By  this  statute,  a  legal  term  was  created  by  the 

substitution  of  a  protector,  whose  consent  is  required  in  the  place 

of  the  concurrence  of  the  freeholder  for  life  in  the  old  assurance  by 

common  recovery,  but  with  very  considerable  modifications. 

It  is  intended  by  the  statute  to  exclude  from  the  office  of  pro-  ^^"^  "* 

*•  protector. 

tector  all  persons  being  bare  trustees  (unless  taking  under  a  settle- 
ment executed  prior  to  the  31st  December,  1833),  and  women 
taking  in  respect  of  dower,  and  all  persons  entitled  in  respect  of 
any  estate  taken  by  them  as  heirs,  executors,  administrators,  or 
assigns,  and  to  vest  it  in  the  person  taking  the  first  beneficial 
estate,  for  a  term  determinable  on  a  life  or  lives,  or  any  greater 
estate,  prior  to  the  estate  tail,  under  the  same  settlement  or  will, 
whether  by  force  of  the  actual  limitations,  or  by  resulting  use,  or 
trust ;  and  to  continue  the  office  in  such  person,  notwithstanding 
alienation,  but  not  in  his  representatives,  and  also  to  vest  it  in  any 
person  specially  appointed  for  the  purpose.  The  statute  contains 
a  provision  in  respect  of  settlements  prior  to  the  1st  January,  1834, 
in  which  cases  the  concurrence  of  the  same  person  as  protector  is 
required,  as  would  have  been  a  necessary  party  prior  to  the  statute 
in  making  the  tenant  to  the  prcecipe ;  and  in  such  cases  the  con- 
currence of  the  mortgagee  will  be  stUl  necessary,  if  the  estate  tail 
intended  to  be  barred  is  legal. 

(/)   Vide  Watk.  on  Conv.  26  ;  Re  DudsorCs  Contract,  8  Ch.  D.  632, 

{g)  NouailU  v.    Greenwood,  T.  &  R.       C.  A. 
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The  owner  of  the  prior  estate  entitled  to  the  h'eneficial  ownership 
is  the  protector  (h). 

Entail  barred         The  21st  section  provides  that  the  disposition  by  a  tenant  in  tail, 

mortgage.  ^y  "^^^.y  of  mortgage,  or  for  any  other  limited  purpose,  shall,  to  the 

extent  of  the  estate  created,  be  an  absolute  bar  in  equity,  as  well  as 
at  law,  to  all  persons  as  against  whom  such  disposition  is  by  the 
act  authorised  to  be  made,  notwithstanding  any  intention  to  the 
contrary  expressed  or  implied  in  the  deed  by  which  the  disposition 
may  be  effected ;  proyided,  that  if  the  estate  created  by  such  dispo- 
sition shall  be  only  an  estate  pur  autre  vie,  or  for  years  absolute  or 
determinable,  or  if  an  interest,  charge,  lien,  or  incumbrance,  shall 
be  created,  without  a  term  of  years  absolute  or  determinable,  or  any 
greater  estate,  for  securing  or  raising  the  same,  such  disposition 
shall,  in  equity,  be  a  bar  only  so  far  as  may  be  necessary  to  give  full 
effect  to  the  mortgage,  or  to  such  interest,  lien,  charge,  or  incum- 
brance, notwithstanding  any  intention  to  the  contrary  expressed  or 
implied  in  the  deed  by  which  the  disposition  may  be  effected. , 

Practical  effect  The  practical  effect  of  this  clause  appears  to  be,  that  in  case  a 
c  ause.  tenant  in  tail  creates  a  charge  on  the  estate,  by  way  of  demise  for  a 

term  of  years,  or  pur  autre  vie,  or  by  way  of  mere  charge  without 
any  actual  estate,  the  issue  in  tail  and  remaindermen  will  be 
entitled,  subject  to  the  charge  or  incumbrance  so  created,  notwith- 
standing any  intention  declared  in  the  deed  to  the  contrary,  as,  for 
example,  the  insertion  of  a  proviso  making  the  estate  redeemable 
by  the  mortgagor  or  his  heirs.  But  if  a  tenant  in  tail  creates  any 
interest  by  way  of  mortgage,  exceeding  his  own  life  estate,  and 
which,  in  all  probability,  will  be  in  fee,  the  issue  in  tail  and  remain- 
dermen will  be  bound  by  it  both  at  law  and  in  equity,  although  the 
estate  be  made  redeemable  by  the  mortgagor,  or  the  heirs  of  his 
body,  or  other  the  persons  who  would  have  been  entitled  under  the 
old  limitations,  in  case  the  same  had  not  been  barred  ;  so  that  it 
would  seem  to  be  the  intention  of  the  framers  of  the  act  in  such 
latter  case  to  require  a  new  set  of  limitations  by  way  of  resettle- 
ment, unless  the  sole  intent  of  the  instrument  be  to  let  in  the 
mortgage. 

Be-eettlement.  ^^  *^®  mortgage  is  in  fee  and  it  is  intended  to  resettle  the  estate 
to  the  old  uses,  the  limitations  should  not  be  introduced  into  the 
proviso  for  redemption,  and  it  may  be  prudent  to  make  the  new 
settlement  by  a  distinct  deed ;  although,  it  is  presumed,  the  statute 

(h)  Hudson's  Contract,  8  Oh.  D.  628,  C.  A. 
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does  not  prevent  a  resettlement  by  the  deed  of  mortgage,  if  the 
object  is  effected  by  a  distinct  set  of  limitations ;  and  if  the 
mortgage  be  for  a  term  of  years,  it  is  presumed  the  statute 
does  not  prohibit  the  introduction  of  further  limitations  of  express 
uses  (i). 


(3.)  Copyhold. 

Upon  considering  the  21st  section  in  connection  with  the  50th 
section,  relating  to  the  bar  of  estates  tail  in  copyholds,  it  may  be 
thought,  that  if  a  legal  tenant  in  tail  of  copyholds  mortgage  by  con- 
ditional surrender,  which  is  not  followed  by  admittance,  the  estate 
tail  will  remain  unaffected,  if,  when  the  money  is  paid  off,  the 
surrender  is  vacated  by  the  entry  of  satisfaction ;  but  that  the 
estate  tail  would  be  barred,  if  the  surrender  were  followed  by 
admittance  (k). 

(4.)  Defective  assurance  by  bankrupt  tenant  in  tail. 

In  respect  of  estates  voidable  through  the  defective  assurance  of  Sect.  38. 
a  tenant  in  tail,  the  38th  section  has  mainly  followed  the  conamon 
law,  by  enacting  that  a  voidable  estate,  created  in  favour  of  a  pur- 
chaser (or  mortgagee)  for  a  valuable  consideration,  shall  (so  far  as 
a  subsequent  assurance  by  the  tenant  in  tail  can  operate  under  the 
provisions  of  the  act)  be  confirmed  by  such  assurance.  But  the 
statute  has  altered  the  common  law,  by  introducing  an  exception 
in  favour  of  a  purchaser  not  having  express  notice  of  the  first  assur- 
ance, and  consequently  such  purchaser,  although  he  may  have 
notice  by  implication  of  the  defective  assurance,  yet,  if  he  has  not 
express  notice,  will  not  be  bound  by  it. 

The  mortgagee  may,  by  suit,  compel  the  mortgagor  tenant  in 
tail  to  perfect  the  title,  but  the  Court  will  not  point  out  what  title 
the  mortgagor  shall  make ;  it  will  decree  him  to  make  such  title  to 
the  mortgagee  as  he  is  capable  of  doing  (l). 

It  must  be  always  borne  in  mind  that  the  issue  in  tail  claiming 
perfarmam  doni  will  not  be  bound  by  their  ancestor's  contract  (m), 
nor  by  his  endowment,  feoffment,  or  warranty,  except  with 
assets  {n). 

(i)  Lord  St.  Leon.  R.  P.  Stat.  199,  ed.  2.  (m)  Stapilton  v.  S.  1  ih.  8,  and  3  &  4 

gc)  2  Dav.  Conv.  683  n.  ed.  3.  Wm.  4,  o.  74,  s.  47. 

(2)  SvUrn.  v.  Stmc,  2  Atk.  101.  (n)  Litt.  ss.  46,  595,  712. 
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Bankruptcy  of 
tenant  in  tail. 


Sect.  62. 


After 
bankrupt's 


Prior  to  3  &  4  Wm.  4,  c.  74,  in  the  case  of  a  tenant  in  tail 
beooming  a  hankrupt,  after  creating  the  mortgage  and  before 
perfecting  the  assurance,  it  was  held  under  21  Jac.  1,  o.  19, 
s.  12,  since  repealed,  notwithstanding  that  generally  speaking  the 
assignees  of  a  bankrupt  only  stood  in  the  place  of  the  bankrupt 
himself  (o),  that  the  statute  was  made  for  the  benefit  of  creditors 
who  had  no  specific  lien  upon  the  lands  of  a  bankrupt,  and  not  for 
any  particular  creditors,  who  relied  upon  the  title  they  accepted, 
and  that  the  general  creditors  were  preferred  to  the  mortgagee  (p). 
But  this  case  was  doubted  (q). 

The  3  &  4  Wm.  4,  c,  74,  s.  62,  would  seem  to  have  put  an  end 
to  all  future  doubts  on  this  subject,  by  enacting  that  a  voidable 
estate  created  by  a  tenant  in  tail,  (which  term  includes  the  person 
entitled  to  a  base  fee,  and  who  would  have  been  actual  tenant  in 
tail  if  the  base  fee  had  not  been  created,)  in  favour  of  a  purchaser 
for  a  valuable  consideration  shall  be  confirmed  by  the  disposition  of 
the  trustee  (so  far  as  the  assurance  can  operate  under  the  provisions 
of  the  act),  unless  such  disposition  shall  be  made  to  a  purchaser  for 
a  valuable  consideration  without  express  notice.  And  by  the  act 
the  trustee  is  directed  to  convey  to  purchasers  the  estates  of  bank- 
rupt tenants  in  tail  (r),  and  the  trustee  is  authorised  ad  interim  to 
receive  rents  and  enforce  covenants  (s). 

And  the  like  effect  is  given  to  the  disposition  by  the  trustee 
after  the  bankrupt's  decease,  as  if  he  had  been  alive  in  the  several 
cases  mentioned  in  the  clause,  which  seem  to  include  all  cases 
except  the  following :  first,  where  at  the  time  of  the  disposition 
of  the  estate  tail  or  base  fee  there  is  no  issue  who  would  be  in- 
heritable under  the  entail,  and  there  is  at  the  same  time  a  protector, 
who  consents  or  does  not ;  secondly,  where  the  bankrupt  was 
tenant  in  tail  entitled  to  a  base  fee,  and  there  is  at  the  time  of  dis- 
position issue  who  would  be  inheritable  under  the  entail,  and  a 
nonconsenting  protector  [t).  In  the  last  case  the  base  fee  would 
vest  in  the  trustee  by  force  of  his  appointment,  under  B.  A.,  1869, 
ss.  17  and  83,  pars.  3  and  9,  as  it  formerly  passed  under  the 
general  bargain  and  sale.  The  reason  of  the  omission  of  the  first 
case  does  not  seem  so  evident,  since,  if  there  is  a  consenting  pro- 


(o)  Mitford  v.  M.  9  Ves.  100  ;  et  vide 
2  Vem.  429,  cases  in  note  ;  2  Salk.  449, 
note. 

{p)  Beck  V.  Walsh,  1  "Wils.  276.  And 
see  E!t!p.  Somerville,  1  M.  &  A.  408. 


(?)  Coote  Mtg.    182,  ed.   3;   Pye  v. 
Saubta,  8  Bro.  C.  C.  595. 
(r)  Sects.  56,  67,  58,  59. 
(s)  Sect.  67. 
(«)  3  &  4  "Wm.  4,  c.  74,  s.  65. 
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tector  at  the  time  of  the  hankrupt's  death,  the  subsequent  want  of 
issue  inheritable  under  the  entail  at  the  time  of  the  disposition 
ought  not,  it  seems,  to  be  material. 

And  where,  for  want  of  the  consent  of  the  protector,  the  dis- 
position by  the  trustee  under  this  act  has  only  the  effect  of  creating 
a  base  fee,  or  the  base  fee  only  of  the  bankrupt  is  sold  under  the 
Bankrupt  Act,  such  base  fee  is  made  ipso  facto  to  enlarge  into  a 
fee  simple  upon  there  ceasing  to  be  a  protector  (w) . 

The  bargain  and  sale  of  commissioners  is  now  dispensed  with  as 
to  copyholds,  a  power  of  appointment  of  copyholds  being  vested  in  copyhold. 
the  trustees  of  the  bankrupt's  estate  {x),  and  as  to  estates  tail, 
the  trustee  in  bankruptcy  has   the   same  powers  as  the   tenant 
in  tail  (z/). 

The  sections  56  to  73,  both  inclusive,  of  3  &  4  Wm.  4,  c.  74, 
are  still  in  force,  and  were  incorporated  into  the  B.  A.,  1849 
(repealed).  They  are  also  incorporated  into  the  B.  A.,  1869, 
which  gives  to  the  trustee  in  bankruptcy  power  to  deal  with 
any  property  to  which  the  bankrupt  is  beneficially  entitled  as 
tenant  in  taU,  in  the  same  manner  as  the  bankrupt  might  have 
dealt  with  the  same.  And  it  enacts  that  the  sections  above  referred 
to  shall  extend  and  apply  to  proceedings  in  bankruptcy  under  the 
act  of  1869,  as  if  those  sections  were  then  re-enacted  and  made 
applicable  in  terms  to  such  proceedings  (z). 


(5.)  Effect  of  a  covenant  for  further  assurance. 

It  had  been  decided  in  a  case  {a)  prior  to  8  &  4  Wm.  4,  c.  74,  Covenani  for 
that  rehef  might  in  equity  be  had  against  the  assignees  of  a  bank-  ^'^^^  ab- 
rupt tenant  in  tail  in  the  case  of  a  defective  assurance,  if  there  was 
in  the  mortgage  deed  a  covenant  for  further  assurance. 

The  precise  point  was  subsequently  decided  by  Lord  Thurlow  (&) 
in  favour  of  the  mortgagee,  on  the  ground  that  the  covenant  would 
bind  the  land  in  equity,  and  the  Court  disapproved  of  Beck  v. 


(m)  Sects.  60,  61.    By  the  B.  A.  1869,  (2)  B.  A.  1869,  s.  25,  par.  4. 

s.  25,  par.  4,  the  proYisions  of  the  3  &  4  (a)  Edwards  v.  Applehee,  2  Bro.  C.  C. 

"Wm.  4,  c.  74  on  this  subject,  are  ex-  652  n.     And  see  Exp.  Somerville,  mp.; 

tended  to  proceedings  in  bankruptcy  un-  Tourle  v.  Jtand,  2  Bro.  0.  C.  252  ;  Beck 

der  that  act.  v.  Walsh,  sup. 

(x)  B.  A.  1869,  ss.  142,  209.  (6)  Pye  v.  Dimbuz,  sup. 

(1/)  B.  A.  1869,  s.  25,  ra'-  ■*■ 
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Defective 
assurance. 


Judgments 
when  post- 
poned to  defec- 
tive assur- 


Wehh  (c).  It  is  presumed,  that  since  the  passing  of  the  statute,  the 
mortgagee  having  a  covenant  for  further  assurance,  may,  if  neces- 
sary, compel  the  trustees  to  redeem,  or  to  cause  the  mortgage  to  be 
perfected. 

If  a  mortgage  or  sale  be  made  by  a  defective  conveyance,  such  as 
a  feoffment  without  livery,  a  bargain  and  sale  without  inrolment,  or 
the  like,  the  mortgagee  or  purchaser  will  have  relief  against  the 
mortgagor,  or,  in  case  of  his  bankruptcy,  against  his  trustee ;  for 
(as  remarked  by  Lord  Eldon  in  Mestaer  v.  Gillespie)  {d),  the  very 
instrument,  though  only  inchoate  and  not  complete  to  pass  the 
property,  is  in:  equity  evidence  of  an  agreement  to  convey,  and  the 
conscience  is  bound  to  make  further  assurance,  for  the  obligation  to 
do  so  arises  from  the  payment  of  the  money.  An  instance  of  this  is 
to  be  found  in  Taylor  v.  Wheeler  (e),  in  which  a  surrender  of  copy- 
holds by  way  of  mortgage,  having  become  void  for  want  of  present- 
ilaent  in  due  time,  relief  was  decreed  for  the  mortgagee  against  the 
assignees  of  the  mortgagor  who  had  become  bankrupt,  and  who, 
Lord  Cowper  observed,  "  was  plainly  bound  in  equity  by  the 
defective  conveyance,  et  come  moy  semble  he  became  a  trustee  for 
the  mortgagee."  And  the  principle  was  applied  even  to  a  case  of  a 
mortgage  of  a  contiugent  remainder  in  fee  (all  parties  knowing  it 
to  be  such),  which  was  afterwards  destroyed  by  the  tenant  for  life ; 
the  V.  C.  of  E.  compelled  the  mortgagor  to  make  good  his  mort- 
gage out  of  a  different  interest  in  the  estate  which  he  took  under 
the  will  of  the  tenant  for  life  (/). 

The  like  relief  also,  it  was  said  {g),  before  1  &  2  Vict.  c.  110, 
lay  for  a  purchaser  or  mortgagee  by  defective  conveyance  against 
subsequent  judgment  creditors,  who,  having  then  only  a  general 
lien  on  the  land,  did  not  originally  rely  on  it  for  their  security, 
and,  therefore,  had  not  equal  equity  to  have  the  land  applied  for 
payment  of  their  debts.  Under  1  &  2  Vict.  c.  110,  and  sub- 
sequent acts,  the  judgment  creditor  has  an  actual  charge  ;  but  as 
the  charge  only  affects  the  interest  which  is  left  in  the  debtor,  the 
doctrine  on  the  above  point  would  seem  to  remain  unaltered.'  Vide 
sup.  p.  64.  In  Burgh  v.  Francis  (h),  there  was  a  mortgage  by 
feoffment,  but  no  livery  was  made  thereon,  and  the  mortgagor 


(c)  1  "Wils.  276. 

(d)  11  Ves.  625. 

(e)  2  Salk.  449. 

(/)  Noel  V.  Bewley,  3  Sim.  108.     See 
Smith  V.  Osborne,  6  H.  L.  875 ;  3  Jur. 


N.  S.  1181. 

(g)  Vide  5  Bac.  Abr.  43,  Mtg,  E. 

(h)  5  Bac.  Abr.  Mtg.  E  ;  Finch,  28  ; 
Nels.  Rep.  28.  And  see  Prior  v.  Feu- 
praze,  i  Pri.  99. 
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covenanted  for  further  assurance,  judgments  were,  after  the 
death  of  the  nortgagor,  confessed  by  his  heir, on  bonds  of  the  mort-  Defective 
gagor  and  entered  up  ;  but  the  defect  in  law  for  want  of  livery  was  against"* 
supplied  in  equity,  on  the  ground  that  the  mortgage  did  originally  ^"^S"™*- 
charge  the  lands,  which  the  bonds  did  not  till  they  were  reduced  to 
judgments ;  and  it  ought  not  to  be  in  the  heir's  power,  by  con- 
fessing judgments,  to  charge  the  lands  in  prejudice  of  that 
equity,  and  the  rather  because  of  the  covenant  for  further  assur- 
ance, and  that  though  the  judgment  creditors  had  no  notice. 
From  Lord  Nottingham's  notes  it  appears  that  the  judgments 
were  obtained  after  the  service  of  the  subpoena  in  equity,  although 
before  the  return  of  it ;  but  the  Court  did  not  rely  upon  the  legal 
notice  of  lis  pendens,  but  held  the  heir  to  be  a  trustee  of  the  land 
descended  which  was  charged  with  the  equity  of  the  mortgage  but 
could  not  be  incumbered  by  the  heir,  except  to  a  purchaser  without 
notice  (i). 

The  Court  has  refused,  in  a   suit  for  specific  performance  of  a  Estate  not 
covenant  for  further  assurance,  to  compel  the  bankrupt  to  exercise  *  ^^^^  ' 
the  power  of  disposition  reserved  to  him  by  s.  64,  by  enlarging 
the  estate  conveyed  by  the  mortgage,  and  so  barring  the  estate  of 
other  persons  than  the  grantor  where  there  was  no  special  contract 
to  do  so  (k). 

If  a  judgment  debtor  become  tenant  in  possession,  he  may  be  Debtor 
ordered  in  a  suit  to  realise  the  charge  to  give  full  effect  to  it  by  ^^n^nt  "„ 
executing  a  disentailing  deed  (Q.  possession. 

A  defective  conveyance  may  be  made  good  against  the  heir,  yet 
it  was  thought  to  be  a  personal  equity,  and  not  binding  against  his 
heir  (m).,  So,  where  a  purchase  was  made  of  copyhold  without  any 
surrender,  there  being  a  covenant  from  the  vendor  to  surrender,  a 
mortgage  from  the  purchaser  was  postponed  to  a  mortgage  by  the 
vendor  vnthout  notice  of  the  covenant  to  surrender  and  followed 
by  admittance  (n).  The  equities  being  equal,  the  Court  would  not 
supply  the  defect  of  the  surrender  against  the  legal  title,  notwith- 
standing Powell  on  Mortgages  (0). 

Another  case  was  decided  against  a  subsequent  purchaser,  on  the  Efff<=t  of 
ground  of  notice  of  the  prior  defective  mortgage  (p) ;  otherwise,  the 

(i)  3  Sw.  536,  n.  (»)  Oxwick  v.  Plumer,  5  Bac.  Abr.  43; 

(jfc)  Davis  y.  TolUmache,  2  Jui-.  K  S.  tit.  Mtg.  E.  3. 
1181,  V.C.  Stuart.  (0)  p.  538,  ed.  4;  1  Eq.  Ca.  Abr.  320, 

(I)  Levns  v.  Dwmomhe,  20  Beav.  398.  S.  P. 
(?»)  Morse  v.  Faulkner,  1  Anst.  11.  (jj)  Jennings  v.  Moore,  2  Vem.  609. 
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Where  all 

incumbrances 

equitable. 


Nature  of 
interest  mia- 
understood. 


Suits  for 
settling  rigbts. 


purchaser's  title  would,  if  he  had  the  legal  estate  and  no  notice, 
have  prevailed  (q). 

But  where  all  the  interests  are  equitable  and  the  first  defective, 
no  help  will  be  given  against  the  later  incumbrances,  as  where  a 
recognisance,  the  time  for  the  inrolment  of  which  had  elapsed,  had 
been  inroUed  by  special  order,  thereby  giving  it  effect  from  its  date, 
preference  was  given  (r)  to  a  judgment  creditor  after  the  date, 
but  before  the  inrolment,  of  the  recognisance ;  inasmuch  as  the 
estate,  being  subject  to  a  legal  mortgage,  could  be  reached  by 
neither  security  without  the  aid  of  equity  (s).  And  in  another 
case  (t),  it  was  said  that  the  Court  always  gave  leave  to  inrol  a 
recognisance  after  the  proper  time  with  caution,  so  as  not  to  pre- 
judice any  intervening  purchaser. 

If  the  mortgagor's  title  be  altogether  defective,  and  he  afterwards 
acquire  a  good  title,  he  can  be  compelled  to  make  good  the  defective 
conveyance  (u). 

Where  all  the  actual  interests  of  the  conveying  parties  have 
clearly  passed  by  the  deed,  the  security  will  be  supported  though 
the  nature  of  the  parties'  interests  was  misunderstood.  Thus, 
where  there  was  a  mortgage,  under  the  Fines  and  Eecoveries  Act, . 
by  persons  supposing  themselves  to  be  tenant  for  life  and  tenant  in 
tail,  the  deed  being  sufficient  to  pass  all  their  interests  and 
effectual  to  bar  estates  tail,  the  heir  of  the  supposed  tenant  for  life 
was  not  allowed  (x)  to  set  up  a  title,  on  the  ground  that  his 
ancestor  being  in  fact  tenant  in  tail  the  deed  had  miscarried  (y). 

Questions  as  to  the  rights  of  persons  under  defective  conveyances 
may  be  settled  in  suits  between  mortgagors  and  mortgagees,  in 
which  the  mortgagee  has  a  right  to  bring  before  the  Court  all  who 
claim  interests  in  the  estate  (s). 


(6.)  Result  of  cases. 

The  result  of  the  cases  seems  to  be, 

1.  That  if  prior  to  3  &  4  Wm.  4,  c.  74,  a  tenant  in  tail  made  a 


(?)  Bac.  Mtg.  E.  3. 

(r)  Fothergill  v.  ICendrick,  2  Vein. 
234.    And  see  1  Atk.  191. 

(s)  Fish.  Mtg.  595,  ed.  3. 

(i)  Bothomley  v.  Fairfax,  2  Vern.  750; 
1  P.  Wins.  334. 

(tt)  Smith  V.  Baker,  1  Y.  &  C.  0.  C. 


223  ;  Taylor  v.  Debar,  1  Oh.  Ca.  274  ; 
2  ib.  212 ;  Seahov/me  v.  Powell,  2  Vern. 
11.  See  per  Lord  Cranworth,  0.  Smith 
V.  Osborne,  6  H.  L.  390. 

(a)  Evans  v.  Jones,  Kay,  29. 

(y)  Fish.  Mtg.  596,  ed.  3. 

(s)  Fvan3  v.  Jones,  snp. 
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mortgage  security  without  fine  or  recovery,  and  afterwards 
levied  a  fine  or  suffered  a  common  recovery,  he  let  in  the 
assurance  (a). 

2.  That,  since  the  passing  of  the  statute,  the  subsequent  dis- 

position by  a  tenant  in  tail,  or  by  trustees  in  bankruptcy 
will  (so  far  as  the  instrument  can  take  effect  under  the 
provisions  of  the  statute)  operate  to  confirm  a  prior 
defective  assurance,  unless  such  second  assurance  be 
made  to  a  purchaser  for  a  valuable  consideration  (&)  not 
having  express  notice  (c). 

3.  That  if  a  tenant  in  tail  shall  have  made  a  defective  mort- 

gage, he  may  be  compelled  by  action  to  perfect  the 
assurance  (d). 

4.  That  if,  prior  to  3  &  4  Wm.  4,  c.  74,  a  tenant  in  tail  became 

bankrupt  before  perfecting  the  mortgage  security,  and 
there  was  a  covenant  for  further  assurance  in  the  mort- 
gage deed,  the  Court  would  have  held  the  trustees  in 
bankruptcy  bound  to  make  good  the  defective  security, 
and  have  decreed  them  to  redeem  or  be  foreclosed  and  to 
convey  to  the  mortgagee ;  and  it  is  presumed  that,  since 
the  statute,  the  mortgagee  has  a  similar  right  (e). 

5.  That  in  the  instance  of  a  defective  assurance  made  by  a 

tenant  in  fee,  or  other  person  having  an  absolute  interest, 
trustees  in  bankruptcy  will  be  bound  to  make  good  the 
security  whether  it  did  or  did  not  contain  a  covenant  for 
further  assurance  (/). 

6.  That   creditors,  having   a  subsequent  valid  security,  but 

amounting  only  to  a  general  lien  on  the  estate,  such  as  a 
judgment  under  the  old  law,  will  be  bound  by  the  prior 
defective  conveyance,  as  their  security  did  not  originally 
affect  the  lands ;  as  will  also  a  subsequent  mortgagee, 
who  has  obtained  an  actual  vaUd  assurance,  but  uith 
notice  of  the  prior  defective  mortgage  (g).  And  a  similar 
construction  (although  not  precisely  for  the  same  reason) 
will  apply  to  a  judgment  under  1  &  2  Vict.  c.  110  {h), 
and  the  subsequent  acts. 


(a)  Sup.  p.  328.  («)  Sup.  p.  333. 

(6)  Might  v.  Buchnell,  2  B.  &  Ad.  278.  (/)  Sup.  p.  334. 

(c)  Sup.  p.  333.  (?)  lb- 

(d)  lb.  W  -f*- 
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7.  That  it  was  doubtful,  prior  to  3  &  4  Wm.  4,  c.  74,  whether 

equity  would  (as  against  assignees  in  bankruptcy)  relieve 
a  mortgagee  who  had  taken  a  defective  assurance  from  a 
tenant  in  tail  without  a  covenant  for  further  assurance  ; 
but  that  since  the  statute  the  disposition  by  trustees  in 
bankruptcy  will,  in  all  cases,  perfect  the  assurance,  except 
as  against  a  purchaser  not  having  express  notice  (i). 

8.  That  a  subsequent  mortgagee,  without  notice,   having  a 

perfect  title,  will  have  preference  to  the  defective  assur- 
ance, whether  taken  from  a  tenant  in  fee  or  tenant  in  tail, 
or  any  other  person. 

9.  That  a  defective  assurance,   made  by  a  tenant  in  tail, 

will  not  bind  his  issue  inheritable  under  the  entail, 
whether  there  be  a  covenant  for  further  assurance  or 
not  (k). 
10.  That  where  all  the  interests  are  equitable  and  the  first 
defective,  no  help  will  be  given  against  the  later  incum- 
brances (l). 

(j)  Sup.  ji.  332.  in  Smion  y.  B.  2  ib.  632 ;  Eayward  v. 

(k)  Stapilton  v.  S.  1  Atk.  9  ;  Fox  v.  Stillingfieet,  1  Atk.  423 ;  sup.  p.  331.  • 

Craw,  2  Vern.  306  ;  SavilU's  Case,  cited  (l)  Sup.  p.  336. 
in  Att.  Gen.  v.  Day,  1  Ves.  S.  224,  and 


Digitized  by  Microsoft® 


339 


CHAPTER  XXXIII. 

THE    MOETMAIN   ACTS,    AND    SECURITIES    TOID    THEEEUNDER. 

By  9  Geo.  2,  c.  36,  mortgages  on  land  or  any  interest  therein 
cannot  be  made  the  subject  of  a  bequest  to  charities  or  placed  in 
mortmain. 

All  mortgages,  including  arrears  of  interest  thereon,  are  within 
the  act  («^;  also  money  secured  by  judgment  (6),  and  money  within  act. 
bequeathed  to  pay  off  an  equitable  charge  on  land  (c),  so  the  lien 
of  a  vendor  for  his  purchase-money  (d),  a  bond  with  a  deposit  of 
title  deeds  (a) ;  and  a  premium  on  a  lease  unpaid  is  a  lien  on  the 
leasehold,  and  within  the  Mortmain  Act  (e) :  in  fact  any  device  by 
which  land  may  be  reached  is  void ;  thus  a  covenant  that  executors 
should  pay  a  sum  of  money  for  charities,  is  within  the  act  so  far  as 
relates  to  chattels  real(/). 

Many  securities,  not  strictly  mortgages  of  land,  were  issued  under 
statutory  powers  by  companies  and  corporations  possessed  of  land, 
by  which  the  undertaking  and  the  rates  and  tolls  thereof  were 
charged,  and  it  was  contended  that  they  constituted  such  an  in- 
terest in  land  as  to  bring  them  within  the  Mortmain  Act. 

It  had  been  held  that  shares  in  such  a  company  or  corporation  Sliares. 
did  not  fall  within  the  statute,  on  the  ground  that  the  holder  had 
no  direct  right  to  any  part  of  the  rates  or  tolls,  only  a  share  in  the 
profits  (g). 

Instead  of  applying  the   same  broad  principle  to  the  bonds  Bonds  and 
and  debentures  of  such  companies  and  corporations,  the  Courts  ^^^^^^^^ 

(a)  AU.-Gen.  v.  Meyrick,  2Ves.  S.  44  ;  (c)   Waterhouse  v.  Solmes,  2  Sim.  162. 

Jewries  v.    Alexander,    8    H.   L.    694  ;  (d)  Sarrison  v.  H.,  1  Russ.  &  M.  71. 

7  Jur.  N".  S.  221;  reversing -4 Zamjuier  v.  (c)  Sh^lieard  v.  Beetham,   6  Ch.  D. 

Bra.me,   7    De  G.    M.   &  G.   525  ;  and  597,  V.  C.  Malins. 

affirming 30  Beav.  153  ;  7  Jur.  N.  S.  889.  (/)  Jegries  v.  Alexander,  sup. 

See  Fox  v.  Lovmds,  19  Eq.  456,  M.  E.  (g)  Myers  v.  Perigal,  2  De  G.  M.   & 

(6)  CoUinson  v.  Pater,  2  Buss.  &  M.  G.  599  ;  17  Jur.  145 ;  Laiigham's  Tr.  10 

344.  Ha.  446. 

z  2 
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SECtrHITIES  VOID  UNDEE  MOETMAIN  ACT. 


Chap.  33. 


drew  nice  distinctions  from  the  form  of  the  securities,  and 
attempted  to  reconcile  the  conflicting  cases.  It  was  thus  doubtful 
how  far  mortgages,  or  debentures,  or  debenture  stock,  or  assign- 
ments of  tolls,  or  rates  of  railways,  or  other  companies,  were  within 
the  act.  In  some  cases  they  had  been  held  to  be  within  it,  and 
void  (/).     In  others  they  had  been  held  not  to  be  void  (17). 

A  solution  was  found  in  the  case  of  Gardner  v.  London,  Chatham, 
and  Dover  Railway  Co.  (h),  by  which  it  was  decided  that  a  mort- 
gage debenture  made  by  a  railway  company  in  the  form  given 
in  schedule  C  of  the  Comp.  CI.  Cons.  Act,  1845,  does  not 
give  the  debenture  holder  a  specific  charge  upon  the  surplus 
lands  of  the  company,  or  the  proceeds  of  the  sale  of  them,  so  as  to 
entitle  him  to  an  order  for  a  receiver  of  the  sale  monies  or  interim 
rents.  The  conclusion  from  this  case  was,  that  the  mortgagee  has 
only  a  right  to  take  the  tolls,  and  has  not  an  interest  which  is 
within  the  Mortmain  Act  (i).  This  view  has  been  finally  adopted 
by  the  Appeal  Court  (k),  and  the  question  is  now  set  at  rest.  The 
principle  is,  that  the  holder  of  such  securities  has  no  interest 
in  the  land,  but  only  a  right  by  receivership  or  otherwise  to  the  net 
earnings  (i). 


(/)  The  King  v.  Sates,  3  Pri.  341 ; 
Finch  V.  Squire,  10  Ves.  41 ;  Howse  v. 
Chapmcm,  iib.  542  ;  Enapp  v.  Williams, 
ib.  430  n.  ;  Thompson  v.  Kempson,  Kay, 
592 ;  Chcmdler  v.  Howell,  4  Ch.  D. 
651,  V.  C.  Hall ;  Langham's  Tr.  10  Ha. 
446  ;  Ashland.  Lord  jMngdale,  4  Do  G. 

6  Sm.  402  ;  15  Jur.  868  ;  Ion  v.  Ashton, 
28  Beav.  379  ;  6  Jur.  N.  S.  879  ;  Jeffries 
\.  Alexander,  8H.  L.  694  ;  80  Beav.  153; 

7  Jur.  N.  S.  525  ;  Cluff  Y.  C.  2  Ch.  D. 
222,  V.  C,  HaU. 


{g)  Walker  t.  Milne,  11  Beav.  507  ; 
Bvmiing  v.  Marriott,  19  ib.  163 ;  Holds- 
worth  V.  Davenport,  3  Ch.  D.  185,  V.  C. 
Malins;  Mitchell's  Estate,  6  ib.  655, 
V.  C.Bacon;  Doey.  The' St.  HeUn's  E. 
Co.,  2  Q.  B.  364 ;  Myers  v.  Ferigal,  16 
Sim.  533  ;  18  L.  J.  Ch.  185. 

Qi)  2  Ch.  201. 

(i)  Holdsworth  v.  Davenport,  sup. 

(Tc)  Attree  v.  Home,  9  Ch.  D.  337,  C.  A. 

(I)  lb. 
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CHAPTER  XXXIV. 

MORTGAGES   OF   ADVOWSONS,    CHURCH   LIVINGS,   RECTORIES 
IMPROPRIATE,    AND    TITHES. 

Sect. 

1.  Mortgage  of  advowsons 

2.  Charges  void  under  13  Eliz.  c,  20        . 

3.  Collateral  secvrities  valid         .... 

4.  Sequestration      ....... 

6.  Bankruptcy 

6.  Charges  for  buihUng  rectories      .... 

7.  Statute  of  Limitations      ..... 


341 
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344 
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(1.)  Mortgage  of  advowsons. 
An  advowson  is  by  no  means  an  eligible  subject  for  mortgage,  for  Mortgage  of 

SLCt  TOWS  OUR 

it  produces  no  profit.  It  has  been  already  mentioned  (a)  that,  on 
the  living  becoming  vacant,  the  mortgagor  has  a  right  to  nominate, 
and  may  compel  the  mortgagee  to  present  his  nominee,  although 
there  be  an  express  agreement  between  them  to  the  contrary  (b), 
and  this  doctrine  applies  whether  the  advowson  be  appendant  or  in 
gross  (c). 

As  the  mortgagee  cannot  present  on  an  avoidance,  it  has  been  Sale, 
recommended  that  he  should  sue  for  a  sale  (d).     But  even  under 
the  direction  of  the  Court,  a  sale  of  an  advowson  cannot  be  made 
while  vacant,  so  as  to  carry  the  next  turn  to  present,  contrary  to  the 
law  of  simony. 

If  the  mortgagee  presents,  and  his  clerk  is  inducted,  the  mort-  Bemedy  i£ 
gagor  may  bring  his  action  to  compel  resignation,  but  the  action  ^esente. 
must  be  brought  within  six  months  from  the  death  of  the  last  in- 
cumbent, or  it  wiU  be  dismissed  (e). 

(a)  Stip.  p.  41,  and  inf.  702.  {d)  lb. 

(6)  Macke.ns.ie.  v.  Sobinsoii,  3  Atk.  558.  (e)  Gardimr  v.   Oriffith,  2  P.  Wms. 

(c)  lb.  -104. 
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A  mortgage  of  an  advowson  should  always  include  a  power  of 

sale  and  be  made  in  fee. 
No  rule  of  There  exists  no  rule  of  public  policy,  independent  of  restraining 

pu  icpo  oy.     g^jj^jy^gg^   which  prevents  an   ecclesiastic  from  dealing  with  his 

temporalities ;    thus,  a  mortgage  of  a  canonry  with  its  profits, 

where  there  was  no  cure  of  souls  and  the  only  duties  were  residence 

and  attendance  in  chapel,  was  held  valid  (/). 


(2.)  Charges  void  under  13  Eliz.  c.  20. 

ISEiiz.  0.  20.  By  13  Eliz.  c.  20,  it  was  enacted,  that  "all  chargings  of  any 
benefice  with  cure  thereafter,  with  any  pension  or  with  any  profit 
out  of  the  same  to  be  yielded  and  taken,  thereafter  to  be  made, 
other  than  rents  to  be  received  upon  leases  thereafter  to  be  made, 
according  to  the  meaning  of  that  act,  should  be  utterly  void."  By 
3  Car.  1,  c.  4,  s.  2,  this  act  was  made  perpetual. 
57  Geo.  3,  By  43  Geo.  3,  c.  84,  13  EHz.  c.  20,  and  3  Car.  1,  c.  4,  s.  2, 

0. 99.  ^gj,g  ^iiolly  repealed.     The  57  Geo.  3,  c.  99,  repealed  43  Geo.  3, 

c.  84,  and  also  repealed  part  of  13  Eliz.  c.  20,  but  did  not  repeal  ia 
terms  the  clause  relating  to  the  charging  of  livings. 

The  57  Geo.  3,  c.  99  was  repealed  by  1    &  2  Vict.  c.  16,  s.  1 , 

except  such  part  as  repealed  any  former  acts ;  and  1  &  2  Vict. 

37  &  38  Vict.     c.  106,  s.  1,  has  been  repealed  by  37  &  38  Vict.  c.  96  ;  but  13  Eliz. 

c.  20,  so  far  as  relates  to  charges  on  benefices,  is  still  in  force. 
Charges  on  A  charge  on  a  church  living,  if  made  subsequently  to  57  Geo.  3, 

Toid.°  '^'°^^  c.  99,  is  void  Qi);  but  not  so,  if  made  in  the  intermediate  period 
between  the  passing  of  43  Geo.  3,  c.  84,  and  57  Geo.  3,  c.  99  (t) : 
and  where  a  term  to  secure  an  annuity  was  created  in  the  Uvingprtor 
to  the  latter  statute,  but  assigned  subsequently  to  it,  to  secure  a  sum 
advanced  to  redeem  the  annuity,  or  to  secure  a  fresh  annuity  granted 
in  consideration  of  such  sum  (/c),  such  assignment  was  held  valid; 
and  such  term  may  be  assigned  as  a  security  for  a  much  larger 
annuity  or  sum  [1) ;  and  if  in  a  deed  of  charge  made  in  the  inter- 
mediate period,  there  is  a  covenant  to  charge  any  living  subse- 
quently acquired,  and  an  exchange  is  made  prior  to  the  revival  of 

(f)  QrenfM  v.  Dean  and  Canons   of  {k)  Doe  v.  OuUy,   9  ib.   344 ;  Doe  v. 

Windsor,  2  Beav.  544.  Mamsden,  4  B.  &  Ad.  608. 

{h)  Shaw  r.  Pritcha/rd,  10  B.  &  Or.  (J)  Doe  v.  Ramsden,  sup.  ;  Moore  v. 

241.  Ramsden,  7  A.  &  E.  898. 
(i)  Doe  V.  Somernlle,  6  ib.  126. 
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13  Eliz.  c.  20,  the  charge  on  the  newly  acquired  living  will  he 
valid,  although  the  new  grant  is  dated  subsequently  to  57  Geo.  3, 
c.  99  (m). 

A  mortgage  of  pew  rents  by  a  vicar  of  a  district  church  is  void  What  seouri- 
under  the  act  («).     A  lease  of  a  rectory  and  tithes  and  a  receiver-  the  act. 
ship  deed  thereof,  being  a  contrivance  to  secure  a  charge,  were  held 
void  (0).    A  composition  with  a  clergyman  in  consideration  that  his 
future  income  may  be  received  by  a  trustee,  and  applied  in  liquida- 
tion of  his  debts  after  providing  for  a  curate,  is  void  (p). 

A  registered  judgment  against  an  incumbent,  under  1  &  2  Vict, 
c.  110,  s.  13,  does  not  create  a  charge  on  his  benefice  (q). 

Where  a  manor  or  rectory  is  specifically  allotted  to  a  prebend,  charge  by 
the  prebendary  has  power  to  charge  it  (r).  So  he  may  alien  any  ^™  ^°  ^^' 
property  attached  to  the  office  without  losing  his  stall  or  voice  in 
the  chapter  (s).  So  the  lands  and  emoluments  attached  to  a 
canonry  (which  is  an  ecclesiastical  office  without  cure)  can,  it  seems, 
form  the  subject  of  a  charge  or  mortgage  (<).  But  a  mortgage  by 
demise  of  the  lands,  messuages,  &c.,  belonging  to  a  canonry  of  St. 
George's  Chapel,  Windsor,  was  held,  in  the  last-mentioned  case, 
not  to  pass  a  house  in  which  the  canon  lived,  the  house  in  question 
being  vested  in  the  dean  and  chapter,  and  not  attached  to  the 
canonry  but  liable  to  be  exchanged  for  the  house  of  another  canon 
in  the  event  of  a  vacancy  among  the  canons,  each  canon  thus 
taking  the  temporary  use  of  any  particular  house  for  the  purposes 
of  residence  ()()  ;  but  the  canonry  itself,  as  an  ecclesiastical  office, 
or  even  the  prebendary,  since  13  &  14  Car.  2,  c.  4  (with  two  ex- 
ceptions), cannot,  it  seems,  be  the  subject  of  a  grant  (x). 

Where  an  incumbent  pays  off  the  land-tax  he  has  a  security  on 
the  living  if  he  exercise  the  option  given  by  the  statute  (y). 


(m)  Metcalf  r.  The  Archbishop  of  Yorlc,  Hare  v.  Bickley,  Plowd.  526  ;  Doe  v. 

6  Sim.  224  ;  1  My.  &  Cr.  647.  Musgrave,  1  Man.  &  G.  631. 

(re)  Exiy.   Arrovjsmith,   8  Ch.   D.  96,  (s)  Dean  and  Chapter  of  Norwich  Case, 

C.  A.  3  Co.  Rep.  75,  b ;  Com.  Dig.  Eccl.  Per- 

(0)   Walthew  v.  Crafts,  6  Exc.  1.  sons,  C.  4. 

(p)  Alchin  V.  Hopkins,   Clk.  1  Bing.  (t)  See  Doe-v.  Musgrave,  sup.;  Gfrenfell 

K.  C.  99.  V.  Dean  of  Windsor,  sup. 

(q)  See  sup.  p.   62,  and  cases  there  (u)  Doe  v.  Musgrave,  sup. 

cited  note  {n).  (x)  lb. 

(r)  Watson's  Clergyman's  Law,  472  ;  (j/)  Eilderhee  v.  Ambrose,  10  Exc.  454. 
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Charge  ^cr 


Warrant  of 
attorney. 


(3.)  Collateral  secu/rities  valid. 

Though  the  charge  is  void,  collateral  securities — e.g.,  covenants, 
bonds,  and  warrants  of  attorney — to  secure  the  debt,  are  valid,  as 
the  transaction  is  not  malum  in  se  (y). 

A  charge  on  a  church  living  which  cannot,  since  57  Geo.  3,  c.  99, 
be  created  per  directum,  cannot  be  created'  per  indirectwn.  And 
therefore  a  warrant  of  attorney  reciting  the  annuity  deed  and  that 
the  warrant  is  executed  to  the  intent  that  a  sequestration  may  be 
obtained  by  the  annuitant  and  continued  during  the  continuance 
of  the  annuity  for  better  securing  the  same,  is  void,  as  showing  an 
intent  indirectly  to  create  a  charge  on  the  living  (z). 

As  to  whether  warrants  of  attorney  are,  for  a  like  reason,  a  breach 
of  a  covenant  not  to  charge,  see  (a). 

An  agreement  for  giving  priority  to  any  particular  judgment,  in 
execution  against  a  benefice,  is  void  (&).  But  if  nothing  appears  on 
the  instrument  necessarily  leading  to  the  conclusion  that  such  was 
the  intent,  the  warrant  of  attorney  will  be  valid,  although  the  con- 
sequence may  be  that  the  profits  of  the  living  will  probably  be  taken 
in  execution  (c). 

In  three  cases  of  annuity,  the  Courts  have  confined  the  seques- 
tration to  the  arrears  due,  but  have  upheld  the  warrant  of  attorney 
and  judgment  (d). 

It  was  decided  that  a  judgment  entered  up  on  a  warrant  of 
attorney  for  securing  an  annuity  charged  on  a  living  in  the  North 
Kiding  of  Yorkshire  (supposing  the  same  to  be  in  other  respects 
maintainable),  need  not  be  registered  under  8  Geo.  2,  c.  6,  by 
reason  that  though  it  may  be  enforced  by  sequestration,  yet  the 
benefice  is  not  afl'ected  by  the  judgment ;  and  that  if  a  judgment 
creditor  under  a  sequestration  receives  more  than  the  sum  for  which 


iy)  Mouys  v.  Lealce,  8  T.  R.  411  ;  Doe 
V.  Hears,  Cowp.  129 ;  Errimgton  v. 
Howard,  Amb.  485.  And  see  Doe  v. 
Barber,  2  T.  E.  749  ;  Brovm  v.  Hose,  6 
Taunt.  124 ;  AriuaUe  v.  Cowtan,  3  B. 
&  P.  321  ;  Faircloth  v.  Oumey,  9  Bing. 
622. 

(«)  Flight  V.  Sailer,  1  B.  &  Ad.  673  ; 
Newland  v.  WalHn,  9  Bing.  113  ;  1  L.  J. 
N.  S.  C.  P.  177  ;  Saltmarshe  v.  Hewett, 
1  A.  &.  E.  812. 

(a)  Sup.  p.  165. 

(A)   Long  v.  Storir,  3  De  G.  &  Sm. 


308  ;  13  Jur.  227. 

(c)  Gibbons  Y.  Soope.r,  2  B.  &  Ad.  731. 
And  see  Newland  v.  Watkin,  svp. ;  Fair- 
cloth  V.  Cfurney,  9  Bing.  622 ;  Aberdeen 
V.  Newland,  4  Sim.  281.  See  Kirlew  v. 
Butts,  2  B.  &  Ad.  736,  n  ;  OolebrooJc  v. 
Layton,  4  ib.  679. 

{d)  Kirlew  v.  Butts,  sup.  ;  Moore 
V.  Bamsden,  8  B.  &  Ad.  917,  n ;  7 
A.  &  E.  898,  and  S.  C.  4  B.  &  Ad.  608;  7 
A.  &  E.  967  ;  Britten  v.  Wait,  3  B.  & 
Ad.  915. 
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judgment  was  entered  up,  the  Court  will  order  satisfaction  to  be 
entered  up  on  the  judgment  roll,  as  of  the  date  on  which  a  subse- 
quent judgment  was  entered  up,  and  will  direct  the  sums  received 
by  the  first  judgment  creditor  since  that  time,  to  be  handed  over 
to  the  second  judgment  creditor,  but  not  any  of  the  sums  received 
prior  to  the  signing  of  the  second  judgment  (e). 

If  the  intention  to  affect  the  benefice  does  not  appear  on  the  face  ^^°^  evidence 
of  any  of  the  securities,  mere  parol  evidence  of  the  intention  is  not 
admissible  to  impeach  them  (/). 

The  result  of  the  authorities  has  been  stated  by  a  learned  author,  Kesvat  of 
as  follows :  A  warrant  of  attorney,  given  by  a  clergyman,  will  be  *"'  °"  '^' 
valid,  although  its  immediate  object  and  consequence  are  a  seques- 
tration of  his  benefice ;    but  the  intention ,  to   affect  the  living 
directly  or  indirectly  must  not  appear  on  the  face  of  the  warrant, 
nor,  as  it  is  conceived,  on  any  collateral  instrument  (g). 

(4.)  Sequestration. 

The  remedy  of  a  creditor,  against  the  ecclesiastical  profits  of  a 
beneficed  clerk  with  cure  of  souls,  is  by  the  writ  of  sequestration. 

When  a  writ  of  execution  is  sued  out  against  a  beneficed  clerk,  Process  o£ 
if  the  sheriff  return  nulla  bona  and  that  the  defendant  has  no  lay 
fee,  a  writ  oi  fieri  or  levari  facias  issues  to  the  bishop  of  the  diocese 
wherein  the  benefice  is,  commanding  him  to  levy  the  sum  recovered 
of  the  ecclesiastical  goods  and  chattels  of  the  defendant.  This  writ 
is  in  the  nature  of  a  common  j^. /a. ,  and  the  bishop  may  seize  and 
sell  the  profits  of  the  benefice.  Upon  this  writ,  the  bishop  or  his 
officer  makes  out  a  sequestration  directed  to  the  churchwardens, 
or  (upon  a  proper  security)  to  persons  of  the  plaintiff's  own 
appointment,  requiring  them  to  sequester  the  tithes  and  other 
profits  of  the  benefice ;  which  sequestration  is  to  be  forthwith  pub- 
lished by  reading  it  in  church  during  Divine  service,  and  afterwards 
at  the  church  door,  and  fixing  a  copy  thereon ;  for,  until  publication, 
it  has  no  priority  over  other  sequestrations ;  but  the  publication 
will  be  good,  although  the  copy  be  not  fixed  to  the  church  door  Qi), 
if  the  custom  of  the  diocese  be  complied  with,  as  by  reading  the 
writ  in  the  parish  church.  This  writ  is  a  continuing  writ,  and  the 
plaintiff  is  entitled  to  the  growing  profits  from  time  to  time,  though 

(e)  CottU  v.  Warrington,  5  ib.  447.  (A)  Bennett  v.  Apperley,  6  B.  &  Cr. 

(/)  Colebrook  v.  Laytm,  sup.  630  ;  4  Jarm.  Conv.  by  Sweet,  225. 

(g)  2  Dav.  Conv.  1167,  ed.  3. 
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To  what 
property  the 
sequestration 
extends. 


Powers  of 
sequestrator. 


Two  seques- 
trations. 


Interest. 


the  writ  has  long  been  returnable ;  but  if  it  be  actually  returned, 
the  bishop's  authority  is  at  an  end.  The  proper  return  by  the 
bishop  is^m  or  levari  feci  (i). 

The  sequestration  extends  to  rent  reserved  on  a  lease  of  the 
tithes  or  glebe,  &c.,  as  well  as  the  tithes  and  glebe  itself  (k).  But 
the  rectory  or  vicarage  house  cannot  be  taken  from  the  incum- 
bent (l) ;  and  the  sequestration  only  reaches  the  future  profits  of 
the  living  to  accrue  from  the  time  of  the  publication  and  not  the 
arrears  then  due,  even  as  against  the  incumbent  himself  (in) ;  and 
such  arrears  will  pass  to  the  trustee  in  bankruptcy  (n). 

The  sequestrator  is  in  the  nature  of  a  bailiff  of  the  bishop,  with 
whom  the  right  of  nominating  the  sequestrator  rests,  and  who  is 
in  the  nature  of  an  ecclesiastical  sheriff  (jp).  Hence,  before  12  & 
13  Vict.  c.  67,  the  sequestrator  could  not  in  general  have  maintained 
an  action  or  suit  in  his  own  name,  or  have  been  made  a  sole  defen- 
dant, except  in  the  spiritual  Courts,  or  in  respect  of  a  contract 
entered  into  by  him  personally  (g').  And  it  would  seem  that  the 
effect  of  the  publication  of  the  sequestration  is  to  transfer  the 
possession  to  the  bishop,  though  the  point  does  not  seem  quite 
certain  (r) :  the  publication  need  not  be  made  before  the  return  day 
of  the  writ  of  leva/ri  facias,  on  which  the  writ  of  sequestration  is 
founded  (s). 

The  whole  property  in  the  tithes,  &c.,  is  taken  under  the  se- 
questration, and  until  the  return  of  the  writ,  a  second  sequestrator 
can  only  call  upon  the  bishop  to  make  his  return  a-nd  have  an 
account  (i). 

In  a  case  where  a  writ  of  sequestration  against  a  beneficed 
clergyman  had  been  sued  out  in  1834,  and  other  writs  were  issued 
at  the  suit  of  other  creditors  after  the  passing  of  1  &  2  Vict.  c.  110, 
the  Court,  in  1847,  refused  to  grant  an  application  made  by  the 
first  sequestrator,  that  this  writ  should  be  amended  by  an  indorse- 
ment of  the  claim  of  interest  from  the  time  the  act  came  into 


(i)  Tidd's  Pract.  1023.  And  see  Burn's 
Eooles.  Law,  Sequestration,  I ;  Mareh  v. 
Pawoett,  2  H.  Bl.  582 ;  Legassich  v. 
Bishop  of  Baxter,  there  cited. 

(Ic)  Arlmckle  v.  Cowtan,  3  B.  &  P.. 
321 ;  Doe  v.  Bluek,  3  Campb.  447. 

{V)  Paclc  V.  Tarpley,  9  A.  &  E.  468. 

(m)  Doe  V.  BlucTc,  sup.  ;  Waite  v. 
Bishop,  1  C.  M.  &  E.  607 ;  5  Tyi-.  &  G.  90. 

(n)  Arlmckle  v.  Oov3twn,  sup. 


ip)  Tidd's  Praot.  1023  ;  Earding  y. 
Hall,  10  M.  &  "W.  42. 

(j)  Harding  v.  HcUl,  tup. ;  Burn's 
Eoo.  Law,  Sequestration,  111 ;  Jones  v. 
Barrett,  Bunb.  192. 

(r)  Doe  V.  Blmk,  sup.  And  see  Hard- 
ing V.  Hall,  svp. 

{s)  Bennett  v.  Apperley,  sup. 

(0  Per  Abinger,  0.  B.  in  Harding  v. 
Hall,  sup. 
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operation,  and  said  that  it  was  the  duty  of  the  creditor,  as  soon  as  interest. 

the  act  passed,  to  have  caused  the  writ  to  be  then  amended,  or 

to  have  ruled  the  bishop  to  have  returned  it,  and  have  sued  out 

a  fresh  writ  (u).     The  question  whether  the  bishop   was  bound 

to  satisfy  the   creditor  his  interest  under  the  old  writ  did  not 

aries. 


By  12  &  13  Vict.  c.  67,  the  sequestrator  of  any  ecclesiastical  bene-  12  &  13  Vict, 
fice  is  authorised,  from  time  to  time,  to  bring  and  prosecute  any 
action  at  law,  or  suit  in  equity,  or  levy  any  distress,  or  take  any  other 
proceeding  in  his  own  name  as  the  sequestrator  of  such  benefice, 
without  further  description,  for  the  recovery  of  any  tithes,  tithe 
rent  charge,  tithe  composition  or  substitution,  obvention,  pension, 
portion,  or  other  payment  for  or  in  the  nature  or  in  lieu  of  tithe,  or 
any  other  rent  or  annual  sum,  dues,  or  fees,  payable  to  the  incum- 
bent of  such  benefice,  or  of  any  messuages,  lands,  tenements,  or 
hereditaments,  subject  to  such  sequestration,  or  of  any  rent  due,  or 
payment  reserved  or  made  payable  to  the  incumbent  of  such 
benefice,  under  any  lease  of,  or  covenant  or  agreement  to  let,  any 
such  messuages,  lands,  tenements,  or  hereditaments,  tithes,  tithe 
rent  charges,  or  other  parcel  of  the  benefice  to  which  the  appoint- 
ment of  such  sequestrator  relates.  But  it  is  provided  that  the 
sequestrator  is  not  authorised  by  the  act  to  take  any  proceeding 
except  against  the  incumbent  himself,  which  might  not  have  been 
taken  by  such  incumbent  if  the  benefice  had  not  been  sequestered  : 
and  also  that  the  sequestrator  appointed  under  a  sequestration 
issued  at  the  suit  of  any  creditor,  shall  not  be  bound  to  take  any 
proceeding  under  the  act,  until  security,  to  be  approved  of  by  the 
sequestrator,  shall  have  been  given  by  the  creditor  to  indemnify 
the  sequestrator  and  bishop,  or  ordinary  or  ecclesiastical  Court, 
against  costs  and  expenses;  the  expense  of  such  security  to  be 
deducted  out  of  the  monies  to  be  recovered  by  the  sequestrator 
under  the  proceedings  in  question  (x).  And  the  payment  made  to 
the  sequestrator  is  to  discharge  the  party  making  the  payment 
from  all  liability  to  the  incumbent  in  respect  thereof  (2/). 

A  sequestration  by  a  junior  equitable  incumbrancer  gives  him  Priority, 
priority ;  his  legal  possession  will  not  be  disturbed  (z) ;   but  of 

(m)  WatHns  v.  TarpUy,  17  L.  J.  Q.  (y)  lb.  s.  2. 

B.  47.  («)  Bates  v.  Brothers,  2  Sm.  &  G.  509  : 

(»)  12  &  13  Vict.  c.  67,  s.  1.  17  Jur.  1174  ;  18  Jur.  715. 
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two  creditors  he  who  first  publishes  notice  of  his  sequestration 
will  be  entitled  to  priority  (a). 


Sequestration 
of  benefice  in 
bankruptcy. 


Stipend  of 
bankrupt. 


from  Chan- 
cery. 


(5.)  Bankrwptcy. 

Where  the  bankrupt  is  a  beneficed  clergyman,  the  trustee  may 
apply  for  a  sequestration  of  the  profits  of  the  benefice,  and  the 
certificate  of  the  appointment  of  the  trustee  will  be  sufficient 
authority  for  the  granting  of  sequestration  without  any  writ  or 
other  proceeding,  and  the  same  must  accordingly  be  issued  as  on  a 
writ  of  levari  facias  founded  on  a  judgment  against  the  bankrupt, 
and  will  have  priority  over  any  other  sequestration  issued  after  the 
commencement  'of  the  bankruptcy,  except  a  sequestration  issued 
before  the  date  of  the  order  of  adjudication  by  or  on  behalf  of  a 
person  who,  at  the  time  of  the  issue  thereof,  had  not  notice  of  an 
act  of  bankruptcy  committed  by  the  bankrupt,  and  available  against 
him  for  adjudication.  The  sequestrator  must  allow,  out  of  the 
profits  of  the  benefice  to  the  bankrupt,  while  he  performs  the  duties 
of  the  parish  or  place,  such  an  annual  sum  payable  quarterly,  as  the 
bishop  of  the  diocese  in  which  the  benefice  is  situate  directs,  and 
the  bishop  may  appoint  to  the  bankrupt  such  or  the  like  stipend 
as  he  might  by  law  have  appointed  to  a  curate  duly  licensed  to 
serve  the  benefice,  in  case  the  bankrupt  had  been  non-resident  (6). 

This  clause  differs  from  the  corresponding  clause  in  the  B.  A., 
1861  (c).  Under  the  latter  act  it  was  held  that  a  sequestration, 
issued  by  a  creditor  before  that  by  the  assignees,  though  after 
petition  for  adjudication  filed,  took  precedence  (d).  Under  the  act 
of  1869,  a  sequestration  issued  by  the  trustee  in  bankruptcy  will 
take  precedence  over  a  sequestration  issued  by  a  creditor  after  the 
commencement  of  the  bankruptcy,  unless  the  latter  be  issued 
before  the  order  of  adjudication  and  without  notice  of  an  act  of 
bankruptcy  available  for  adjudication  against  the  bankrupt  (e). 

Commissions  of  sequestration  of  ecclesiastical  benefices  and  their 
profits  have  also  been  directed  by  the  Court  of  Chancery  to  the 
bishop,  in  order  to"  enforce  orders  of  that  Court  for  the  payment 


(a)  Bennett  v.  Apperley,  6  B  &  Cr.  630  ; 
Waite  v.  Bishop,  1  C.  M.  &  R.  607  ;  5 
Tyr.  &  G.  90  ;  Doe  v.  Bhidc,  3  Camp.  447. 

(ft)  B.  A.  1869,  s.  88  ;  Robs.  Bky.  p. 
387,  ed.  3. 


(c)  Sect.  135. 

(d)  Hopkins  v.  Clarke,  10  Jur.  N. 
1071 ;  33  L.  J.  Q.  B.  93  ; «.  334. 

(c)  S.  88  ;  Rob,s.  p.  387,  ed.  3. 
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of  money,  though  having  regard  to  the  statute  of  Elizabeth, 
the  validity  of  the  proceeding  appears  latterly  to  have  been 
doubted  (/). 

In  Ireland  (in  the  Exchequer)  a  receiver  was  refused  vyhere  there 
was  no  sfequestrator  and  the  bishop  was  not  a  party,  on  the  ground 
that  the  Court  or  a  receiver  could  not  settle  the  allowances,  or 
otherwise  provide  for  the  cure,  of  the  benefice  (^r). 

The  Sequestration  Act,  1871,  provides  for  the  appointment  of  |'^f  ^'f^f  ™ 
curates  by  the  bishop  where,  under  a  judgment  recovered  against 
the  incumbent  of  a  benefice  or  under  his  bankruptcy  a  sequestra- 
tion issues  and  remains  in  force  for  six  months,  and  for  the 
stipends  to  be  paid  to  such  curates.  The  bishop  may  also  inhibit 
the  incumbent,  pending  the  sequestration,  from  performing  the 
services  of  the  church  within  the  diocese ;  and  the  patronage  of  any 
benefice  annexed  to  the  sequestrated  benefice  vests  in  the  bishop 
during  the  sequestration  (/i).  The  word  "benefice"  includes  all 
rectories,  vrith  cure  of  souls,  vicarages,  new  vicarages,  perpetual 
curacies,  donatives,  endowed  public  chapels,  parochial  chapelries, 
and  chapelries  with  or  without  districts  annexed  or  belonging  to 
them  (i).     And  as  to  repairs  pending  the  sequestration,  see  (k). 

The  stipend  of  a  curate  of  a  benefice  under  sequestration,  Stipend  of 
appointed  by  a  bishop  under  the  Sequestration  Act,  1871  (l),  has  sequestration. 
priority  over  all  sums  payable  by  virtue  of  the  judgment  or  bank- 
ruptcy under  which  the  sequestration  issues,  but  not  over  Habilities 
in  respect  of  charges  on  the  benefice,  and  the  judgment  creditor 
will  not  in  Ireland  rank  before  incumbrancers  earlier  in  date  than 
the  sequestration,  but  will  be  postponed  to  a  security  affecting  the 
benefice,  and  obtained  between  the  dates  of  the  judgment  and  the 
sequestration  (m),  it  not  being  illegal  in  Ireland  to  make  a  specific 
charge  on  a  benefice  during  the  incumbent's  life. 

If  a  judgment  creditor,  who  has  obtained  a  wiit  of  sequestration 
against  a  benefice,  covenants  with  his  creditor  to  pay  over  the  first 
proceeds  which  should  be  realised  immediately  upon  the  receipt 
thereof,  in  discharge  of  the  latter  debt,  it  is  the  duty  of  the  cove- 


(/)  Norton  v.  Pritchard,  cited  from  (i)  S.  1.    And  Incumbents  Resignation 

Reg.  Lib.  2  Soi.  &  G.  455,  and  Allen  v.  Act,  1871,  c.  44,  s.  2. 

Williams,  reported  there.  (fc)  Ecclesiastical  Dilapidations    Act, 

(g)  M'Ourdy  v.  Chichester,   2   Jones  1871,  c.  43,  ss.  12—18,  20,  21. 

Exc.  358.  (i)  C.  45,  s.  3. 

(A)  34  &  35  Vict.  c.  45.  (m)  Wise  v.  Beresford,  3  Dr.  &  W.  276. 
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nantor  to  obtain  the  proceeds  from  the  bishop's  officer,  and  the 
covenantee  need  not  allege  an  actual  receipt  by  him  of  such  pro- 
ceeds, but  the  Court  will  not  refer  it  to  the  Master  to  compute 
principal  and  interest  (p). 


(6.)  Charge  for  building  rectories. 

In  a  case  where  an  act  of  Parliament  empowered  a  rector,  with 
the  consent  of  the  bishop  (the  patron  of  the  living),  to  raise  money 
by  annuity  for  building  a  new  rectory  house,  the  plan  and  accounts 
of  which  were  to  be  approved  by  the%i)ishop,  and  the  bishop  himself 
advanced  the  sum  required,  and  took  the  grant  of  the  annuity  to  a 
trustee  for  himself,  it  was  held,  that  on  principle  the  transaction 
could  not  stand,  and  that  the  sum  advanced  having  been  repaid 
with  interest  by  the  receipt  of  the  annuity  during  the  life  of  the 
then  existing  rector,  the  succeeding  rector  could  set  aside  the 
grant  (g). 

Money  employed  in  adding  additional  rooms  to  a  rectory  may  be 
charged  on  the  living,  under  17  Geo.  3,  c.  53  (r),  and  the  in- 
cumbent may  advance  his  own  money  (s).  Under  17  Geo.  3,  c.  53, 
amended  by  21  Geo.  3,  c.  66,  and  6  Geo.  4,  c.  89,  ecclesiastical 
incumbents,  with  the  consent  of  the  patron  and  ordinary,  may 
mortgage  for  a  term  of  years  for  building  or  repairing  parsonage 
houses. 

But  the  money  may  not  be  advanced  by  a  person  whose  duty  it  is 
to  see  that  the  provisions  of  the  act  are  properly  carried  out  for  the 
benefit  of  the  living  {q). 
Charge  for  The  act  1  &  2  Vict.  c.  106  (t),  authorises  the  bishop,  on  the 

avoidance  of  a  benefice  not  having  a  fit  house  of  residence,  to  raise 
money  for  building  a  residence  by  mortgage  of  the  glebe,  tithes, 
rents,  and  profits,  and  prescribes  a  form  of  mortgage. 

Eectories  impropriate  and  tithes  in  lay  hands  are  subject  to  the 
like  mode  of  mortgage  as  any  other  species  of  real  estate. 


residences. 


{p)  SmUh  V.   NesMtt,  2  C.  B.  286,  Jur.  N.  S.  234. 

288.  (s)  lb. 

(q)  Greenlaw  y.  King,  8  Beav.  49  ;  4  (<)  Sect,  62,  and  see  5  &  6  Vict.  o.  26, 

Jur.  622,  5  ib.  18.  a.  13. 

(r)  Boyd  v.  Barker,  4  Drew.  582  ;  5 
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(7.)  Statute  of  Limitations. 

The  law  relating  to  rectories  impropriate  and  tithes  has  received 
great  emendations  by  acts  of  Parliament  passed  for  limiting  the 
periods  for  making  claim  to  such  species  of  property ;  prior  to  such 
statutes,  the  rule  prevailed,  nullum  tempus  occurrit  ecclesice,  so  that 
it  was  in  all  cases  of  claim  to  impropriate  tithes  necessary  to  shew 
by  what  means  the  tithes  came  into  lay  hands  ;  and,  in  cases  of 
claim  of  exemption  from  tithes,  to  shew  the  origia  of  such  claim  (w). 
But  it  is  not  now  necessary  to  show  the  legal  origin  of  the  claim  {x). 
The  mere  non-payment,  for  the  prescribed  period,  where  done  -  ^qq^™"  *' 
adversely  and  of  right,  establishes  a  new  ground  of  exemption  {y). 
But  the  non-payment  must  be  a  total  non-payment  of  tithes  of 
every  kind  {z),  and  the  consent  or  agreement  in  writing  capable  of 
defeating  the  evidence  arising  from  the  non-payment  of  tithe,  or 
payment  of  modus,  must  cover  the  whole  or  some  part  of  the  period 
set  up  by  the  tithe-payer  (a).  And  in  a  case  in  the  Exchequer,  the 
Court  held  that  the  claim  of  a  modus  from  time  immemorial  might 
be  pleaded  notwithstanding  the  statute,  and  be  supported  by  the 
same  evidence  that  would  have  been  suf&cient  before  the  statute, 
though  not  extending  over  so  long  a  period  as  that  named  in  the 
statute  (6). 

It  has  been  likewise  held  that  the  same  act  does  not  apply 
where  the  title  to  the  tithes  is  in  dispute,  and  not  the  liability  of 
the  terre-tenant  to  pay  them  (c).  And  in  like  manner  3  &  4 
Wm.  4,  c.  27,  only  applies  as  between  adverse  parties  claiming  an 
estate  in  the  tithes  (not  being  tithes  due  to  a  spiritual  or  eelymosy- 
nary  corporation  sole),  and  does  not  bar  the  tithe  owner  from 
recovering  tithes  as  chattels  from  the  occupier,  although  none  have 
been  set  out  for  the  space  of  twenty  years  {d).. 


(«)  See  2  &  3  Wm.  4,  c.  100,  and  4  &  4  Q.  B.  313. 

5  "W.  4  c.  83,  as  to  moduses  and  compo-  (2)  SaUceld  v.  Johnson,  18  L.  J.  Exc. 

sitions'real;  3&  4Wm.  4,  c.  27,  as  to  89 ;  2  C.  B.  749. 

impropriate  tithes  ;  and  41  &  42  Vict.  (a)  Toynhee  v.  Brown,  18  L.  J.  Exc. 

c.  42,  as  to  commutation  of  tithes.  99. 

(k)  Salkeld  v.  Johnston,  14  Jur.  1,  L.  (6)  Earl  of  Stamford  v.  Dumbar,   13 

C. ;  reversing  1  Ha.   196  ;  6  Jur.   210.  M.  &  W.  822. 

And  see  Clmmpneys  v.  Buchan,  4  Drew.  (c)  Knight  v.  Marquis  of  Waterford, 


104. 


15  *.  419. 


(y)  Fellows  v.  Clay,  3  G.  &  D.  407  ;  [d)  Dean  of  Elyv.  Cash,  ih.  617. 
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The  act  2  &  3  Wm.  4,  c.  100,  is  unaffected  by  the  provisions  of 
3  &  4  Wm.  4,  c.  27 ;  the  interpretation  clause  of  the  latter  act, 
although  enacting  that  the  word  "  land "  shall,  in  its  meaning, 
extend  to  tithes,  has  reference  to  an  estate  in  tithes,  and  not  to 
tithes  as  a  chattel;  and  the  2nd  sect.,  therefore,  does  not 
embrace  the  case  of  a  render  of  tithes  as  a  chattel  by  the  person 
bound  to  pay  to  the  tithe  owner  (e). 

Actions  for  tithes  must  be  brought  withia  six  years  from  the 
time  when  such  tithes  became  due  (/),  and  the  defendant  may 
avail  himself  of  the  act  without  pleading  it  (g). 

(e)  File  Dean  of  My  v.  Bliss,  2  De  G.  (/)  53  Geo.  3,  o.  127,  s.  5. 

M.  &  G.  459.  {g)  Ooode  v.  Waters,  20  L.  J.  Ch.  72. 
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MORTGAGES   BY  BAILWAY   AND   OTHER   COMPANIES. 

Sect. 

1.  Power  to  borrow  generally 

2.  Powers  and  liabilities  of  directors, 

3.  Debentures      .... 

4.  Lloyds'  bonds     .... 

5.  Illegal  debentures  valid  to  extent  of  advances 

6.  What  ^property  may  be  mortgaged 

7.  Calls,  &c 

8.  Bond  wJien  a  charge    . 

9.  Pari  passu  charge  of  debentures 

10.  For  what  purpose  given 

11.  Debentures  subject  to  equities  . 

12.  Issue  of  debentures  at  a  discount 

13.  Payment  by  ballot   . 

14.  Debenture  stock  .... 

15.  Remedy  on  debentures 

16.  Priority  of  debentures  and  judgments 

17.  Registry  of  mortgages  and  transfers 

18.  Railway  arrangement  schemes 

19.  Suspension  clause  in  Arrangement  Acts 

20.  Compensation  under  Companies  Acts   . 
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(1.)  Power  to  borrow  generally. 

Notwithstanding  the  doubts  (a)  which  have  been  entertained,  Power  to 
it  is  now  clear  that  an  express  power  is  not  required  to  authorise 
a  company  to  mortgage ;  a  company,  as  a  body  corporate,  can  deal 
with  its  property  as  freely  as  an  individual  can,  unless  specially  pro- 
hibited by  its  articles  from  so  doing,  and  can  therefore,  in  the  absence 
of  a  probibition  in  its  articles,  effect  mortgages  of  its  property  (6). 


{a)    South   Yorkshire  M.   <bc.   Co.  v. 
Oreat  N.  E.  Co.,  3  De  G.  M.  &  G.  576  ; 


22  L.  J.  Ch.  761. 
(6)  Ee  fatenf  File  Co.,  6  Ch.  83 ;  EicJie 

A  A 
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Benefit  build- 
ing society. 


Comp.  01. 
Cons.  Act, 
1845. 


General 
meeting. 


In  the  absence  of  any  restrictive  provisions,  the  borrowing  powers 
of  a  limited  company  may  be  exercised,  at  any  time  after  the  com- 
mencement of  .business,  without  reference  to  the  amount  of  capital 
which  may  have  been  subscribed  (c). 

In  some  cases  a  power  is  implied  from  the  character  of  the 
business  carried  on  by  the  company,  as  a  mortgage  of  ships  by  a 
shipping  company  (d),  or  by  an  insurance  company  for  meeting 
pressing  demands  (e) ;  and  a  trading  company  has  general  power  to 
borrow  money  to  such  an  extent  as  is  reasonable  and  necessary  for 
the  purposes  of  the  business  (/). 

A  benefit  building  society  has  no  power  to  borrow  money,  unless 
its  rules  authorise  it  (g) ;  but  deeds  deposited  as  securities  by 
such  a  society,  will  not  be  ordered  to  be  delivered  up  (h).  The 
power  of  benefit  building  societies  to  borrow  is  now  regulated  by 
statute  (t). 

Where  powers  have  been  exceeded,  subsequent  statutes  may 
recognise  previous  acts,  otherwise  extra  vires  (k). 

By  the  Comp.  CI.  Cons.  Act,  1845  (Z),  the  borrowing  powers 
of  railway  and  other  companies,  constituted  under  special  acts  in- 
corporating the  Comp.  CI.  Acts,  are  regulated  (subject  in  each  case 
to  the  special  act). 

The  power  to  mortgage  must  be  exercised  at  a  general  meeting 
of  the  company,  but  the  amount  raised  must  not  exceed  the  sum 
prescribed  by  the  special  act.  A  railway  company  can  lawfully 
raise  money  on  the  security  of  the  sale  money  and  rents  and  profits 
of  their  surplus  lands,  irrespective  of  the  borrowing  powers  under 
their  act  (m). 


*c.  Co.,  9  L.  R.  Exo.  264, 
292  ;  Jmperial  Merc,  cfcc.  Assoc  v.  London 
Chatham  <Sc  Dover  R.  Co.,  15  W.  R.  1187, 
L.  J. ;  Inns  of  Cdurt  Hotel  Co.,  6  Eq.  82, 
V.  C.  Giffard. 

(fi)  MaccUmgall  v.  Jersey,  &e.  Co.,  2  H. 
&  M.  528. 

(d)  Be  Australian  Steam  Clipper  Co:, 
4  K.  &  J.  773  ;  4  Jur.  N.  S.  1224  ;  Royal 
British  Bank  v.  Turquand,  5  E.  &  B. 
248  ;  6  a.  327. 

(e)  GiWs  Case,  10  Eq.  312,  V.  C. 
Matins. 

(/)  BeMamilton's  Windsor  IronWorks, 
12  Oh.  i).  707,  V.  C.  Malins  ;  Peruvian 
Rys.  Co.  V.  Thames,  Sc.  Co.,  2  Oh.  617. 

{g)   Re  Kent  Benejit  Building    Soc. 


1  Dr.  &  Sm.  417  ;  7  Jur.  N.  S.  1045  ; 
Re  National  Permanent,  <bc.  Society,  5 
Ch.  309;  Laing  v.  Reed,  5  ib.  4; 
39  L.  J.  Oh.  1  ;  Moye  v.  Sparrow,  18 
W.  E.  400,  V.  C.  James  ;  Re  Fictona 
Permanent,  <Sic.  Society,  Hill's  Case,  9  Eq. 
605,  V.  C.  Malins;  Durham  Co.,  <fcc., 
Building  Soc.,  12  ib.  516,  V.  C.  Bacon. 

(h)  Wilson's  Case,  ib.  516,  V.  C.  Bacon. 

(i)  37  &  38  Vict.  c.  42,  s.  15,  set  out 
at  length,  inf.  p.  1065. 

(k)  Commercial  Bank  of  Canada  v. 
0.  W.  R.,Z  Mo.  P.  0.  C.  N.  S.  295; 
13  L.  T.  N.  S.  105. 

(0  8  &  9  Vict.  c.  16,  ss.  38—55. 

(ot)  Imperial  &c.  Association  v.  Land. 
Chat.  <£"  Dover  R.,  sup. 
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Money  paid  off  on  a  debenture  of  a  railway  company  could  not  Ke-borrowing. 
have  been  re-borrowed  without  the  authority  of  a  general  meet- 
ing (w),  unless  the  money  were  so  re-borrowed  to  pay  off  any  existing 
mortgage  or  bond  (0).  But  now,  money  borrowed  to  pay  off  deben- 
tures falling  due  is  deemed  money  borrowed  under  statutory  powers 
without  any  general  meeting,  as  to  railway  companies  (p)  and  as 
to  other  companies  (q). 

By  7  &  8  Vict.  c.  85,  s.  10,  the  issuing  by  companies  formed  Loan  notea. 
under  special  acts,  of  loan  notes  or  other  securities,  otherwise  than 
for  money  borrowed  by  virtue  of  their  statutory  powers,  is  prohibited 
under  penalties. 

(2.)  Powers  and  liabilities  of  directors. 

Powers  in  directors  are  not  inconsistent  with  powers  in  extra- 
ordinary general  meetings  (r)  if  they  have  power  by  the  articles  (s) ; 
and  a  general  meeting  may  confirm  the  past  excess  of  authority  of 
directors  (t). 

If  directors  issue  debentures  expressly  to  "  replace  loans  faUiag  Liability  of 
due,"  and  they  have  at  the  time  exhausted  their  powers,  they  are      *    "' 
liable  as  for  a  breach  of  warranty  (u) ;  but  an  incorrect  statement  of 
a  matter  of  law  would  not  render  the  directors  liable  (x). 


(3.)  Debentures. 

The  securities  given  by  companies  are  mortgages,  debentures, 
debenture-bonds,  and  bonds,  and,  when  charged  upon  the  property 
of  the  companies,  may  be  classed  generally  under  the  term 
"debentures,"  but  the  validity  of  these  securities  and  the  pro- 
perty which  is  subject  to  them,  depend  upon,  and  vary  accord- 
ing to,   the   statutory  or   other    powers   under   which   they   are 


(m)  8  &  9  Vict.  c.  16,  s.  39  ;  Fountaine  B.  1. 
V.  Carma/rthm  S.  C,  5  Eq.  316,  V.  C.  (<)  Irmis  v.  Union  Blc.  of  Australia, 

■Vfood.  2  App.    0.    366,   P.   C.  ;    see  Agar  v. 

(g\  /j_  Athenceum  Assurance,  3  0.  B.  N.  S.  725; 

(;,)  30  &  31  Vict.  c.  127,  9.  26.  27  L.  J.  C.  P.  95. 

(3)  32  &  33  Vict.  c.  is,  s.  4  ;  Weeks  («)   Weeks  v.  Propert,  sup. 

V.  Propert,  8  L.  E.  C.  P.  434.  (a:)  EashdaM  v.  Ford,  2  Eq.  750,  V.  C. 

(r)  Be  Strand  Music  Sail,  3  De  G.  J.  Wood  ;  Eaglesjleldy.  Marquis  of  London- 

&  Sm.  147  ;  14  W.  E.  6  ;  13  L.  T.  N.  S.  derry,  4  Ch.  D.  693,  reversing  M.  E.  ; 

177  ;  affirming  35  Beav.  153.  W.  N.  1876,  270  ;  affinned  inH.  L.,  26 

{s)  Exp.  Walker,  18  Jur.  885,  V.  C.  W.   E.   540  ;  see  Cargill  v.  Bower,   10 

Wood  •  McLae  v.   Sutherland,  3  E.  &  Ch.  D.  516,  J.  Fry. 
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issued  and  the  property  specifically  included  in  eacli  instrument  {y). 

Where  debentures  can  only  be  issued  under  the  authority  of  an 
extraordinary  general  meeting,  debentures  issued  without  such 
authority  cannot  be  enforced  by  members  of  the  company  {z)  nor 
by  their  transferees  {z).  The  want  of  a  provision  in  the  articles 
as  to  the  mode  of  exercising  the  power,  may  be  supplied  by  a 
special  resolution  under  ss.  50  &  51  of  the  Comp.  Act,  1862  (ft). 

But  irregular  debentures,  or  debentures  for  an  illegal  purpose 
issued  to  strangers  without  notice  can  be  enforced  by  them  (c). 
The  company  are  estopped  from  disputing  them  if  they  are  valid 
on  their  face  and  assignable  {d),  especially  if  the  company  have 
registered  or  accepted  notice  of  the  assignment  or  paid  interest 
thereon  (e),  or  have  dealt  with  the  assignee,  as  by  asking  for 
time  (/) ;  but  the  company  may  dispute  them  when  the  debentures 
are  issued  through  the  fraud  of  the  managing  director  and  repu- 
diated by  the  company  when  the  fraud  is  discovered  {g).  If  deben- 
tures are  declared  by  statute  to  be  illegal,  they  must  be  held  so  in 
all  courts  (ft) ;  and  debentures,  issued  in  excess  of  the  limit 
authorised  by  the  act,  are  void  (i)  as  between  the  company  and  the 
directors  but  not  against  strangers  lending  in  ignorance  (ii). 

Where  directors  have  power  to  borrow  by  their  deed  of  settle- 
ment or  articles,  the  lender  may  assume  that  all  such  preliminary 
acts  as  the  passing  of  resolutions,  &c.,  have  been  done  as  the  deed 
or  articles  require ;  but  where  the  statutory  authority  provides 
specially  what  shall  be  evidence  of  the  performance  of  the  pre- 
liminary acts,  the  lender  must  see  that  they  are  properly  done  (fc). 

Directors  can  mortgage  the  property  of  the  company  for  money 
advanced  by  themselves  or  their  secretary,  see  (Z). 

312,  Y.  C.  Malins. 

Qh)  B&  Cork  <&  Toughal  E.  Co.,  4  Ch- 
748,  762. 

(i)  FouTiiaine  v.  Cwrmarfhen  B.  Co., 
swp. ;  Chambers  v.  Ma/ruihester,  tfcc,  R. 
Co.,5B.  &S.  588. 

(li)  Chaples  v.  Bruiiswick,  &c.,  Soc, 
5  0.  P.  D.  331 ;  and  see  Barwick  v.  E. 
Jt.  St.  Bk.,  2  L.  R.  Exc.  259 ;  Mackay  v. 
Corrvmercial  Bk.  of  New  Brunswick,  5  J. 
C.  394  ;  Western,  Bk.  of  Scotland  v. 
Addie,  1  L.  R.  H.  L.  So.  145. 

(k)  Royal  Br.  Bk.  v.  Twguand,  5 
E.  &  B.  248 ;  affirmed  6  E.  &  B.  327  ; 
Agar  v.  Athenaeum  Life  Ass.  Co.,  3  C.  B. 
N.  S.  725  ;  Athenmum  Soc.  4  K.  &  J. 
549  ;  Fountainey. Carmarthen R.  Co., sap. 

{[)   Southampton,   Sc.    Boat     Co.     v. 


(y)  Bryony.  MetropoUtcm  Saloon  Co., 
3  De  G.  &  Jo.  123  ;  4  Jur.  N.  S.  1262. 

(z)  MeMagdalenM,  &c.  Steam, Co.,  Johns. 
690. 

(6)  Bryony. Metrop.  Saloon,  &c.  Co., sup. 

(c)  lb.  ;  Fouwtame  v.  Carmarthen  B. 
Co.,  5  Eq.   316,  322,  V.  0.  Wood ;  Re 
Marseilles  Extension,  R.  Co.,  1  Ch.  161. 
■    (d)   Webb  V.  Commissioners '  of  Heme 
Bay,  5  L.  R.  Q.  B.  642. 

(e)  Brunton's  Claim,  19  Eq.  302,  V.  C. 
Malins  ;  Re  Northern  Assam  Tea  Co.,  10 
ib.  458,  M.  R.  ;  Exp.  Charley,  11  ib.  157; 
V.  C.  Malins. 

( /)  Huletfs  Case,  2  Jo.  &  H.  306  ; 
8  Jur.  N.  S.  357. 

(g)  Official  MarMger  of  the  Athenoemn 
Life  Ass.  Soc.  v.  Pooley,  3  De  G.  &  Jo. 
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In  some  instances,  where  resolutions  of  a  board  have  authorised  incomplete 
a  loan,  but  informal  or  incomplete  mortgages  have  been  made,  the  """^s^e^^- 
Courts  have  established  them  as  equitable  charges  (m).     But  where 
there  are  no  minutes  authorising  the  loan  (n),  or  where  the  holder 
has  notice  of  the  irregularity  (o),  or  where  the  resolution  has  not 
been  communicated  to  the  creditor,  no  charge  is  created  (p). 

Where  the  form  given  by  the  act  was  not  followed,  the  mortgage 
was  notwithstanding  valid  against  a  creditor  (q) ;  and  where  certaia 
formalities  were  required  by  the  articles,  a  deposit  of  title  deeds 
and  a  memorandum  signed  by  the  manager,  though  with  authority, 
was  held  invalid ;  but  the  deeds  were  not  ordered  to  be  delivered 
up  (r).  And  so  the  power,  though  informally  exercised,  has  been 
held  sufficient ;  as  where  directors,  being  empowered  to  raise  money 
by  debentures,  gave  them  to  a  contractor  for  the  cost  of  work  done, 
instead  of  issuing  them  to  him  for  money  and  then  handing  him 
back  the  amount  (s). 

Interest   continues  to  run  on   a  debenture  after  it  falls  due,  interest  on 
although  not  expressly  provided  for  (i) ;   but  it  is  a  question  of 
discretion. 

There  seems  no  practical  objection  to  annexing  coupons  for  the  Coupons. 
interest  of  debentures  (m).     And  these  coupons,  being  mere  tokens, 
require  no  stamp  (x). 


(4.)  Lloyds'  bonds. 

Lloyds'  bonds   are    instruments   under   seal,  amounting  to  an 
account  stated,  and  containing  a  promise  to  pay.      If  given  for 

276,  ed.  2  ;  Campbell's  Case,  4  Ch.  D.  (r)   Ee   General  Provident,   die.   Soc., 

470,  V.  C.  Bacon.  sup.     See  Ea^.  National  Bank,   14  Eq. 

(m)  Be  Strand  MvMe  Hall  Co.,  limited,  507,  V.  C.  Malins. 

3  De  G.  Jo.  &  Sm.  147  ;  14  W.  R.  6  ;  (s)  South  Essex  Gaslight  Co.,  2  Jo.  & 

afiii-ming  35  Beav.  153  ;  Me  General  S.  H.  306;   Inns  of  Court,  Jcc.  Co.,  6  Eq. 

American  Co.,  2  Ch.  D.  337,  0.  A.  ;  The  82,   V.   C.   Giffard;   Shears  v.  Jacob,  1 

Prince  of  Wales,  die.  Co.  v.  AthencBum  L.   K.   C.   P.  513  ;  approved,  Deffell  v. 

Ass.    Soc.,   1   E.    B.   &  E.   183  ;  Poijal  White,  2  ib.  144. 

British  Bk.  v.  Turguand,  sup. ;  Agar  v.  {t)  Pricey.  G.  Western, R.,  16  M.  &  "W. 

Athenaium  Life  Ass.  Soc,  sup.  244  ;   4  K.  C.  707  ;  Morgan  v.  Joruis,  8 

{n)  He  General  Provident,  &c.  Co.,  17  Exc.  620  ;  Gordillo  v.  Weguelin,  5  Ch. 

W.  E.  514,  v.  C.  Malins.  D.  303  ;  but  see  inf.  pp.  868,  888. 

(o)  Magdalena,  &c.  Co.,  mp.  (u)  2  Day.   Conv.  1227,   ed.   3  ;  and 

( p)  Wynn  Hall  Coal  Co.,  10  Eq.  515  ;  Bowen  v.  Brecon  R.  Co.,  3  Eq.  541,  V.  C. 

V.  C.  Malins.  Wood. 

(2)  McConnick  v.  Parry,  7  Exc.  355  ;  {x)  Enlhoven  v.  Hoyle,  13  C.  B.  373 

21  L.  J.  Exc.  143.  21  L.  J.  C.  P.  100. 
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money  lent,  they  are  invalid  (j/).     Secus,  if  given  for  money  due  to 
'  a  contractor,  or  the  like,  and  generally,  they  will  be  enforced,  so  far 
as  the  company  has  had  the  benefit  of  the  money  (z). 

And  generally  a  corporation  created  for  particular  purposes  is 
not  bound  at  law  by  a  deed  under  the  corporate  seal,  where,  by  the 
express  provision  of,  or  necessary  implication  from,  the  statute 
which  creates  the  corporation,  the  deed  is  ultra  vires  (a). 


(5.)  Illegal  debentures  valid  to  extent  of  advances. 
Though  a  company  may  have  no  power  to  borrow  money  and  the 
securities  may  be  consequently  void,  yet  if  the  monies  advanced 
have  been  properly  applied  for  the  benefit  of  the  company,  the 
holders  of  the  securities,  whether  directors  or  others,  can  recover 
such  advances  with  interest,  but  in  another  way  (6).  The  prin- 
ciple of  these  cases  is  this :  If  money  is  advanced  for  payment 
of  debts  recoverable,  the  persons  advancing  the  money  stand  in 
the  place  of  the  creditors  (c) ;  but  the  cases  are  not  to  be  ex- 
tended {d). 

(6.)  What  property  may  be  mortgaged. 

The  permanent  way  of  a  railway  cannot  be  mortgaged,  or  sold, 

or  dealt  with  in  any  way  (e). 
The  under-  ^^  ^^^  Lands  CI.  Act,  1845,  c.  18,  s.  2,  the  "undertaking," 

taking.  means    "  the  undertaking  or  works,  of  whatever  nature,  which 

should  by  the  special  act  be  authorised  to  be  executed";  in  the 

EaUway  CI.  Cons.  Act,  c.  20,  s.  2,  it  signifies,  "  the  railway  and 

works." 

{y)  Cfhambers  v.  Manchester,  <Scc.  Co.,  Case,  29Beav.  353;  Soaris  Case,  30  i6. 

5  B.  &  S.  588  ;  33  L.  J.  Q.  B.  268  ;  225  ;  7  Jur.  N.  S.  901 ;  Baker's  Case, 
10  Jur.  N.  S.  ,700 ;  Fmntwme  v.  Car-  1  Dr.  &  Sm.  65  ;  6  Jur.  N.  S.  240  ;  Be 
marthenB.Co.,  5  Eq.  316,  V.  C.  Wood.  Beulah  Bark  Estate,   15  Eq.  43,  V.  C. 

(2)  White  V.  Carmarthen,  iSec.  R.,  1  H.  Bacon  ;  International  Life  Ass.  Co.,  10  ib. 

6  M.  786  ;  10  Jur.  N.  S.  700 ;  Be  Cork  312,  V.  C.  Malins.  And  see  Prince  of 
<fc  Toughal  B.  Co.,  4  Cli.  748  ;  Dickson  Wales  Ass.  Co.  r.  Marding,  9  B.  &  E. 
T.  Swamsea,   Vale  &c.  B.  Co.,  4  L.  R.  183 ;  Magdalena  Steam,  6bc.  Co.,  sup. 

Q.  B.  44.     ■  (c)  Be  National  Perrnanent,  &e.  80c., 

(a)  So.    Yorkshire,  &c.  Co.  v.  ft  N.  B.  5  Oh.  309,  313. 

Co.,  9  Exc.  65.  (d)  Ib. 

(J)  Be  Magdalena,  &c.  Steam  Co. ,  Johns.  (e)  Tlie  Panama,  &c.  Boyal  Mail  Co. , 

690  ;  M  Cork  <Se  Toughal  B.  Co.,  sup.  ;  5  ib.   318,   321;    Gardner    v.  London, 

Be  Germam  Mining  Co.,  4  De  G.  M.  &6.  Chatham,   tfc  Dover  B.   Co.,  2  ib.  201  ; 

19;  18  Jur.  710  ;  Be  Norwich  Yam  Co.,  Bagnalstown  B.    Co.,   1  Ir.   Eq.   L.  R. 

22  Beav.  143  ;  2  Jur.  N.  S.  940  ;  Tro%ip'a  276. 
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When,  under  the  powers  of  their  act,  a  railway  company  mort-  The  under- 
gages  "  the  undertaking,  and  the  rates,  tolls,  and  all  other  sums 
arising  by  virtue  of  the  act,"  no  interest  in  the  land  passes  on  which 
an  ejectment  can  be  maintained  (/). 

And  in  a  similar  case  of  a  mortgage  by  a  canal  company  of  their 
"  undertaking,  rates,  and  duties,"  until  the  principal  sum  should 
be  paid  by  them  with  interest,  Tindal,  C.  J.,  held  that  the  terms 
of  the  contract  were  satisfied  by  giving  the  lenders  a  security 
on  the  undertaking,  without  allowing  them  to  sue  the  corpora- 
tion (g). 

A  mortgage  of  the  undertaking,  tolls,  and  sums  of  money  of  the 
company,  passes  the  tolls  and  property  of  the  company  as  proprie- 
tors of  the  soil,  but  not  the  stock,  or  property  of  the  railway,  as 
carriers  (h). 

The  word  "  undertaking  "  means  the  completed  work,  not  the 
ingredients  which  make  it  up  (i) ;  but  the  term  "undertaking" 
may  include  the  permanent  way,  if  that  is  the  meaning  of  the 
act  which  authorises  the  dealing  with  it  (/c).  And  a  debenture 
charge  upon  the  "  undertaking "  of  a  steamship,  gives  a  charge 
upon  the  whole  present  and  future  property  of  the  company, 
with  a  right  to  priority  to  the  general  creditors;  and  it  seems, 
also,  a  right  upon  non-payment,  to  sue  for  the  realisation  of  the 
security  (m). 

The  mortgage  in  the  form  in  the  Comp.  CI.  Act,  1845  (m), 
does  not  give  a  specific  lien  upon  the  surplus  lands,  or  the  proceeds 
of  their  sale  (o) ;  but  a  specific  charge  may  be  made  of  such 
lands  (p) ;  it  can,  however,  only  be  made  subject  to  the  right  of 
preemption  in  the  original  owners  (q). 

Notwithstanding  the  existence  of  mortgage  debentures  upon  the 
undertaking  of  a  company,  a  charge  upon  a  specific  asset  is 
valid  (r). 

(J)  Doe  V.  St.  Helen's  R.  Co.,  2  Q.  B.  Co.,  sup. 

364  ;  see  Wickham  v.  New  Brwnswick,  (k)  Re  Bagnalstovm   <fc    Wexford.   R. 

&o.  R.  Co.,  1  J.  C.  64,  78;  Exp.  SmUh,  Co.,  1  Ir.  Eq.  L.  E.  275,  282.  , 

1  Ir.  Eq.   L.   E.   275  ;  Fairtitle  v.  Gil-  (m)  Panama,  &c.  Mail  Co.,  sup. 

hert,  2  T.  E.  169.     See  Doe  v.  Booth,  2  (m)  8  &  9  Vict.  c.  16. 

B.  &  P.  219  ;  and  Perkins  v.  Deptford  (o)  Gardner  v.  London,  Chatham,  and 

Pier  Co.,  13  Sim.  277.  Dover  R.  Co.,  sup. 

{g)  Pontet  v.  Basingstoke  Canal  Co.,  3  (p)  lb. 

Bing.  N.  C.  433.  (?)  De    JFinton  v.  Mayor  of  Brecon, 

(h)  Hart  v.  Eastern   Union  R.  Co.,  7  26  Beav.  533. 

Exo.  246  ;  8  ib.  116  ;  17  Jur.  89.  (r)  Re  Hamilton's  Iron  IVorks,  12  Ch. 

(t)  Gardner  V.  London  and  ClMlham  R.  D.  707,  V.  C.  Malins, 
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Soiling  stock. 


Kailway  plant 
exempt  from 
execution. 


BUls  of  Sale 
Act. 


The  term  "tolls  and  sums  of  money,"  means  sums  ejusdem 
generis  as  tolls  (s). 

A  mortgage  of  'the  rolling  stock  of  a  railway  has  been  held 
valid  [t) ;  but  it  is  a  grave  question  whether  the  Court  would  not, 
upon  the  intervention  of  shareholders,  or  of  the  Crown,  prevent  the 
railway  from  being  deprived  of  the  means  of  working  the  line  (u) ; 
and  rolling  stock  will  not  pass  under  a  mortgage  of  the  under- 
taking (a;). 

By  30  &  31  Vict,  c,  127,  s.  4  (y),  the  rolhng  stock  and  plant  of 
a  railway  company  are,  for  the  future,  protected  from  being  taken 
in  execution ;  but  a  receiver,  and,  if  necessary,  a  manager  of 
the  undertaking,  may  now  be  appointed,  on  the  petition  of  the 
judgment  creditor;  and  the  moneys  paid  to  such  receiver  or 
manager  will  be  applied  and  distributed  under  the  direction  of 
the  Court. 

A  debenture  which  comprises  the  chattels  of  the  company  must 
be  registered  under  the  Bills  of  Sale  Acts,  as  against,,  execution 
creditors;  but  registration  is  not  necessary  against  a  liquidator 
under  a  winding  up  («). 

A  debt  due  before  incorporation  may  be  the  subject  of  a  mort- 
gage (a).  The  word  "  estates  "  does  not  include  unpaid  calls  (6). 
And  the  capital  of  a  company  does  not  pass  by  the  words  "  under- 
taking, property,  and  the  receipts  and  revenues  thereof"  (c). 


(7.)  Calls,  dc. 
Calls.  A  mortgage  cannot  include  the  unpaid  calls  or  capital  of  a 

company  (d),  there  being  no  means  of  enforcing  such  a  mortgage 
but  by  a  receiver,  to  whom  the  discretion  of  the  directors  cannot  be 
delegated  ;  but  mortgages  of  future  calls  are  expresly  contemplated 
in  the  statutory  form  of  mortgage  provided  in  the   Comp.  CI. 


(s)  Ga/rdner  v.  London,  Ghatham,  amd 
Dover  B.  Co.,  2  Ch.  201. 

(f)  Bladcmore  v.  Yates,  2  L.  R.  Exc. 
225 ;  36  L.  J.  Exo.  121  ;  15  W.  E.  760. 

(m)  lb.  127,  per  Martin,  J. 

(k)  Sa/rt  V.  Eastern  Union,  &c.  Go.,  7 
Exc.  246  ;  8  ib.  116  ;  17  Jur.  89. 

(y)  Made  perj^etual  by  38  &  39  Viot. 
0.  31. 

[z]  Manne  Mansions  Go.,  i  Eq.  601, 
V.  C.  Wood. 


(»)  Scott  V.  Golbum,  26  Beav.'  276 ;  5 
Jm-.  N.  S.  183. 

(b)  King  v.  Marshall,  33  Beav.  565  ; 
10  Jur.  N.  S.  921. 

(e)  Marine  Mansions  Co.,  Sup. 

(d)  Stanley's  Gase,  i  De  G.  Jo.  &  Sm. 
407 ;  M  Jur.  N.  S.  713  ;  ICmg  v.  Mar- 
sliall,  sup.  ;  Bank  of  8.  Australia  v. 
Abraham,  6  J.  C.  265  ;  Ushman's  Gase, 
19  W.  R.  344,  is  not  law. 


Digitized  by  Microsoft® 


Sect.  7.  CALLS,   &c.  ggl 

Cons.  Act  (e).  And  arrears  of  calls  may  be  mortgaged  (/),  and 
calls  abeady  made,  though  not  yet  payable  (g).  If  a  company 
mortgage  a  call,  and,  before  it  is  received,  make  another  call,  it 
cannot  prejudice  the  mortgagees  by  getting  in  the  second  call  at 
the  expense  of  the  first  (h). 

A  mortgage  of  all  the  real  and  personal  estate  of  a  company  Future 
does  not  include  after-acquired  chattels  [i) ;  but  future  book  debts  '=^***^'^- 
may  be  charged  (k). 

Whether  the  Jud.  Act,  1873  (l),  in  respect  of  windiag  up,  has 
affected  the  power  of  a  company  to  charge  its  after-acquired  pro- 
perty as  against  other  creditors,  qucere  (m). 


(8.)  Bond  when  a  charge. 
A  bond,  unless  by  its  terms  specifically  made  so,  is  no  charge  on 
the  property  of  a  company  (n) ;  but  bonds  charging  "  all  the  estate 
property,  and  effects  "  of  the  company,  will  be  a  charge  on  the 
assets,  semb.  (o) ;  especially  when  the  articles  of  association  autho- 
rise the  borrowing  of  money  on  the  property  of  the  company  by 
debentures  (p).  A  debenture  containing  ^such  general  charge  upon 
the  property  of  a  company  is  subject  to  the  power  of  management 
in  the  directors,  and  therefore  to  a  mortgage  made  by  them  in 
carrying  on  their  business  before  the  debenture  holders  interfere 
to  stop  them  (q). 

(9.)  Pari  passu  charge. 
Generally  debentures  are  declared  by  statute  to  be  pari  passu  Pari  passu. 
charges,  in  which  case  an  additional  mortgage  taken  by  one  deben- 

(c)  8  &  9  Vict.  c.  16,  s.  43,  andSohed.  383,  V.  C.  Bacon. 

C.  And  see  Wickham  v.  New  Brunswkk,  (I)  36  &  37  Vict.  c.  66,  s.  10. 

&c.  B.  Co.,  IJ.  C.  64  ;  3  Mo.  P.  C.  N.  S.  (m)  Re  Florence,  &e.   Co.,  10  Ch.  D. 

416.  530,  C.  A. 

(/)  Be  Sankey  Brook  Coal  Co.,  9  Eq.  (re)  Russell  v.  E.  Anglian  R.   Co.,  3 

721  ;  10  ib.   381,  V.  C.   James ;  Gibbs'  Mac.  &  G.  104,  125 ;  Imperial  Mercan- 

Case,  ib.  312,  V.  C.  Malins.  tile,  &c.  Assoc,  v.  Newry,  &c.  B.,  2 Ir.  Eq. 

[g)  Pickering  v.  nfracoinhe  R.   Co.  3  L.  E.  524  ;  Norton  v.  Florence,  &c.  Go. , 

L.  R.  0.  P.  235.  7  Ch.  D.  332,  M.  E. 

(A)  Hwrnber  Ironworks  Co.,  16  W.  E.  (o)  Be  Florence,  d:c.  Co.,   10  ib.  530, 

474   667.  G.  A.,  oven-uiiug  Nortonv.  Florence,  idc. 

(i)  Be  New  Clydach  R.  Co.,  6  Eq.  514  ;  Co.,  sup. 

M.  R.  ;  see  Willink  v.  Andrews,  16  Ir.  {.p)  Be  Florence,  Sc.  Co.,  sup. 

C.  L.  201.  (?)  JHoor  v.  Anglo-Italian  Bank,   10 

(i)  Bloomer  v.  Union  Coal  Co.,  16  Eq.  Ch.  D.  681,  M.  E. 

Digitized  by  Microsoft® 


362  MORTGAGES  BY  EAILWAY  AND   OTHEE  COMPANIES.      Chap.  35. 

ture  holder  is  invalid  (r).  Debenture  holders  must  sue  on  behalf 
of  themselves  and  all  others  in  the  same  class  (s) ;  and  if  one 
debenture  holder  take  judgment  and  issue  execution,  he  must  hold 
the  proceeds  thereof  as  trustee  for  all  debenture  holders  (t). 

In  a  case  where  a  canal  company  was  empowered  by  act  of 
Parliament  to  raise  money  by  bonds,  and  it  was  enacted,  that  every 
holder  of  them  should  be  equally  entitled  to  a  claim  or  lien  on  the 
rates  and  sums  of  money  to  be  taken  by  virtue  of  the  act  in  propor- 
tion to  the  amount  advanced  by  such  holders,  as  if  the  same  had 
been  advanced  upon  mortgages  or  annuities  (also  grantable  by  the 
act)  without  any  preference  by  reason  of  the  priority  of  date  of  any 
such  securities,  or  any  other  account  whatsoever,  it  was  held,  that  an 
individual  bondholder  might  sue  the  company  upon  his  own  bond, 
though  there  were  other  bonds,  mortgages,  &e.,  unsatisfied,  the 
lien  given  by  the  act  being  only  an  additional  security  (u). 

Bonds  charged  on  a  borough  fund,  made  up  of  rents  and  profits 
and  mortgages  of  tolls,  being  ancient  franchises,  were  held  to  be 
debts  affecting  the  corporation  lands,  under  s.  69  of  the  Lands 
CI.  Cons.  Act  (x). 

(10.)  For  what  purpose  given. 
Debentures  to  pay  past  debts  are  valid  (y) ;  but  a  debenture  for 
future  discount  under,  an  illegal  agreement  is  invalid  (^) ;  but 
deposits  of  title  deeds  are  valid  (a).  Debentures  to  which  fully 
paid  up  shares,  by  way  of  bonus,  are  attached,  if  authorised  by  the 
articles,  may  be  legal  (6). 

(11.)  Debentures,  subject  to  equities. 
The  assignee  of  a  debenture,  like  any  other  chose  in  action, 

(r)  8  &  9  Viot.  0.  16,  s.  42  ;  De  Wvn-  Berne  Bay  Pier  Co.,  1  E.  &  B.  74. 
ton  V.  Mayor  of  Brecon,  26  Beav.  533;  (»)  Hill  v.  Salford  Water   WorJcs,'2 

5  Jur.  N.  S.  882  ;  28L.  J.  Oh.  600.  B.  &  Ad.  544 ;  2  N.  &  M.  573. 

(s)  Mellish  v.   Brooh,    3   Beav.    22;  (x)  8  k  9  Yiot.  a.  18;  Derby  Munimpdl 

Potts  y.   Wanmck,  ic.  Co.,   Kay,  142  ;  -Ssfaics,  W.N.  1876,  188;  V.  0.  HalL 
Fripp  v.   CMrd  B.  Co.,  11   Ha.    241;  (y)  Inns  of  Gom-t  Hotel  Co.,  6  Eq.  82, 

Legff  V.  Mathiesoii,  2  Giff.  71 ;  29  L.  J.  V.   C.    Giffard,    notwithstanding     JVest 

Ch.  385.  ■  Gomwall  B.  Co.  V.  Mowcat,  12  Jm.  i07, 

{t)  Bowenv.  Brecon  B.  Co.,  3  Eq.  541,  V.  C.  E.  ;  see  1  Lindley  onPtnp.  p.  276, 

V.  0.  Wood  ;  Ponntame  -v.  Carmarthen  ed.  2;  271,  ed  3;  and  6  Eq.  87. 
B.   Co.,  5  «.   316,  324,   V.  C.  Wood;  («)  West  Cornwall  B.  Co.  v.  Mowatt, 

Potteries,   die.  B.   Co.   v.  Minor,  6  Oh;  mp.  ■        - 

621—3.  But  see  Potteries,  die.  B.  Go,  Sih.  (a)  Re  Paieni  File  Co.,  6  Ch.  83. 

67;  Hart  t.  K   Union  R.   Co.,  7  Exo.  (6)  Be  Malaga  Lead  Go.j   20  Eq.  524, 

246  ;  8  ib.  116  ;  17  Jur.  89  ;  BoleJcow  v.  M.  R. 
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takes  it,  subject  to  all  equities  available  against  the  assignor ;  but 
the  person  entitled  to  such  equities  may  release  them,  either  ex- 
pressly, or  by  impUcation  arising  from  his  course  of  conduct  (c). 
Thus  a  debenture  payable  to  bearer  was  held  not  subject  to  the 
equities  of  the  original  holder  {d).  And  it  was  held  that  the 
equities  were  released  by  registration  of  the  transfer  (e),  and  by 
acceptance  of  notice  of  the  assignment  (/).  A  debenture  payable 
to  order  is  either  a  promissory  note,  or  a  promise  to  pay  free  from 
any  equity  between  company  and  payee  (g).  Similarly,  bills  nego- 
ciated  with  the  agent  of  a  bank  upon  the  faith  of  a  letter  of 
credit  are  not  subject  to  the  equities  between  the  bank  and  their 
agent  (h) ;  but  a  debenture  payable  to  the  holder  for  the  time 
being  is  not  free  from  such  equities  when  it  was  not  part  of  the 
original  contract  (i). 

(12.)  Issue  of  debentures  at  a  discount. 

Where  directors  are  authorised  to  borrow  money  on  any  terms 
they  think  fit,  they  may  issue  debentures  at  a  discount  (k) ;  and 
money  may  be  borrowed  on  mortgage  of  them,  and  the  mortgagees 
will  be  entitled  to  dividends  on  the  whole  amount,  pwri  passu,  with 
the  other  debenture  holders  (Z).  And  debentures  issued  to  directors 
at  a  discount  are  valid  (m). 

Bonds  issued  by  a  company,  with  a  -bonus  share,  in  addition  to 
principal  and  interest,  are  not  illegal  (n). 

(13.)  Payment  by  ballot. 
Where  debentures  of  a  corporation  are  payable,  so  many  each 


(c)  He  Northern  Assam  Tea  Co.,  10  ib.  ib.  391. 

458,  M.  R.  (i)  Se  Natal  Investmeni  Co.,  3  ib.  355  ; 

(d)  Ib. ;  .Bay.  Colborne.ll  ib.  478, V.C.  Ea^.  Ja-mcs,  8  Eq.  225.  And  see  Aslatt 
Malins ;  Brwtdon's  Claim,,  19  ii.  302,  v.  Farquharson,  10  W.  R.  458,  V.  C. 
v.  C.  Malins.  "Wood. 

(c)  Jic  Nortltem  Assam  Tea  Co.,  sup.  (i)  He  Anglo-Daimbian,  die.   Co.,   20 

^ut  see  Official  MaTiager  of  the  Atheruetim  Eq.  339,  M.  E. 

Life  Ass.  Soc.  v.  Pooley,  3  De  G.  &  Jo.  (I)  Re  Regent's  Canal  Ironworks  Co., 

294  ;  5  Jur.  N.  S.  129.  3  Ch.  D.  43,  C.  A. 

(/)  Brunton's  Claim,  sup.  («i)  Campbell's  Case,  4  ib.  470,  V.  C. 

(51)  General  Estates  Co.  v.  City  Bank,  Bacon;  Re  AngloSanubian,   &c.    Co., 

3  Ch.   751  ;  Re  Blakeley  Ordnance  Co.,  sup. 

ib.  159.  W  ^«  Uruguay,  d-c.  R.  Co.,  11  Ch.  D. 

(A)  Re  Agra  <t  Masterman's  Bank,  2  372,  M.  R. 
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year,  out  of  the  rates  by  ballot,  the  holders  of  the  bonds  not  drawn 
are  not  entitled  to  sue  or  have  a  receiver  for  payment  of  their 
principal  (o) ;  but  an  account  of  the  rates  was  decreed  when  the 
corporation  had  deprived  the  debenture  holder  of  the  benefit  of 
the  ballot  (p). 

If  debentures  are  payable  out  of  future  rates,  the  remedy  is  not 
a  receiver  but  a  mandamus  (q). 


Companies. 


Railway 
companies. 

Indorsement 
of  powers. 


(14.)  Debenture  stock. 

Where  companies  have  the  power  to  raise  money  by  mortgage  or 
bond  they  may  do  so  by  debenture  stock  (r) ;  and  to  the  extent 
of  the  stock  so  issued  the  borrowing  powers  are  to  be  extin- 
guished (s).  Such  stock  is  a  charge  on  the  undertaking,  and  is 
transferable  and  transmissible  {t).  No  rate  of  interest  is  now 
prescribed  {u). 

Similar  powers  as  to  debenture  stock  are  given  to  railway  com- 
panies {x).  In  order  to  check  the  issue  of  debentures  beyond  the 
powers  of  the  railway  company,  a  declaration  must  be  indorsed 
upon  each  mortgage  bond  or  certificate  of  debenture  stock,  specify- 
ing the  powers  under  which  the  securities  are  issued  {y),  but  with 
a  proviso  that  nothing  in  the  act  is  to  affect  the  liability  of  the 
company  to  third  persons  {z). 


(15.)  Remedy  on  debentures. 

It  was  said  an  action  at  common  law  could  not  be  brought  on  a ' 
debenture  {a),  and  it  is  certain  that  no  action  can  lie  on  bonds  of  a 
foreign  government  (6) ;  but  foreign  scrip  is  negotiable  (c). 


(o)  Prestonv.  Corp.  of  Great  Yarmouth, 
7  Ch.  655. 

{p)  Fletcher  v.  Oibbon,  23  Beav.  212. 

(j)  Dreiory  v.  Barnes,  3  Russ.  94. 

(r)  Comp.  CI.  Act,  1863,  26  &  27 
Vict.  c.  118,  s.  22 ;  and  32  &  33  Viot. 
c.  48,  s.  3. 

(s)  26  &  27  Viot.  0. 118,  s.  22. 

It)  lb.  sec  23. 

(m)  32  &  33  Viot.  0.  48,  s.  1,  repeal- 
ing part  of  26  &  27  Viot.  c.  118,  s.  22. 

{x)  30  &  31  Vict.  0.  127,  ss.  24,  5. 

(2/)  29  &  30  Vict.  c.  108,  s.  14. 
'  (z)  lb.  a.  18. 


(a)  Pontet  v.  Basingstoke  Canal  Co., 
3  Bing.  N.  G.  433  ;  Hopkins  v.  Worces- 
ter, &c.  CarMl  Proprietors,  6  Eq.  445, 
V.  C.  Gififard.  But  see  Bovien  v.  Brecon, 
R.  Co.,  3  ib.  641,  V.  C.  "Wood ;  see  East 
Union,  etc.  Co.  v.  Sart,  8  Exo.  116 ;  17 
Jut.  89,  Exo.  CL;  and  Paimma,  <£-c. 
Jioyal  Mail  Co.,  5  Ch.  318,  323. 

{b)  Crouch  v.  Credit  Fmcier  of  Eng- 
land,, 8  L.  R.  Q.  B.  374 ;  Twyaross  v. 
Dreyfus,  5  Ch.  D.  611,  C.  A. 

(c)  Qoodmn  v.  Bobarts,  10  L.  R.  Ex. 
76,  affirmed  ib.  337. 
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Before  the  Jud.  Act,  the  assignee  of  a  Lloyds'  Bond  could  not 
sue  in  his  own  name  {d),  though  assignees  of  a  railway  bond 
must(e). 

It  would  seem  that  a  bond  or  covenant  for  payment  to  bearer  is  Debenture 
at  law  absolutely  void  (/).  Where  a  debenture,  payable  to  bearer,  P^y^^l^  *° 
had  been  stolen,  an  assignee  for  value  from  the  thief  could  not 
recover  (g).  A  debenture  payable  to  bearer  is  not  negotiable  (h), 
and  (before  the  Jud.  Act),  could  not  have  been  sued  on  at  law  by 
the  bearer  or  assignee  (t).  But  a  contract  in  this  form  although 
by  deed  is  clearly  valid  in  equity,  and  the  assignee  of  such  a 
debenture,  whether  by  writing  or  mere  delivery,  may  prove  upon 
the  winding  up  of  the  company  in  his  own  name  (k) ;  but  an  in- 
strument payable  to  bearer  or  order,  though  under  the  common 
seal  of  the  company,  and  in  other  respects  in  the  ordinary  form 
of  a  debenture,  may  be  construed  as  a  promissory  note,  so  as  to 
be  negotiable  even  at  law  (I). 

As  to  the  invalidity  of  debentures  with  blanks  for  the  payee's  Debentures  in 
name,  and  their  admissibility  in  evidence,  see  (m). 

An  action  will  lie  by  a  debenture  holder  to  realise  his  security,   Eemedy. 
although  the  company  is  not  being  wound  up  (n),  but  neither  he 
nor  a  judgment  creditor  is  entitled  to  foreclosure  or  a  sale  of  the 
railway  (o). 

If  a  judgment  creditor  issues  execution  against  real  or  personal  Kglit  "■  J"^g- 

,  .  ,    .  1  .      ,   ,  T   1        ,  ,1        ,  ,  ,     , .,        .      ment  creditor. 

property,  which  is  subject  to  a  debenture,  the  debenture  holder  is 
entitled  to  an  injunction  (p),  although  the  time  for  payment  has  not 
arrived  (q).  The  judgment  creditor  can  only  execute  his  elegit  upon 
such  right  as  the  company  has  in  the  lands,  subject  to  mortgages 
and  other  incumbrances,  to  the  right  of  user  for  the  purposes  of 
the  undertaking,  and  to  the  costs  of  management  (r). 


{d)  Inf.  368  (gr).  (»i)  Enlhoven  v.  Hoyle,  21  L.  J.  C.  P. 

(e)  8  &  9  "Vict.  c.  16.  s.  46  ;  FeHue  v.  100  ;  13  C.  B.  373. 

East  Anglian  R.,  5  Exo.  280  ;  19  L.  J.  (m)  ife  Panama,  &c.  Royal  Mail  Co., 

Exc.  235.  sup. 

(/)  Be  Blakcly,  etc.    Co.,  3  Ch.  154,  (o)  Pumess  v.   Caterham  R.    Co.,   25 

8,  9.  Beav.  614 ;  4  Jur.  N.  S.  1213. 

[g)  Crouch  v.  Credit  Fancier,  8  L.  R.  {p)  Legg  v.  Mathieson,  2  Giff.  71 ;  6 

Q.  B.  374.  J'<^-  N.  S.  1010 ;  29  L.  J.  Ch.  385. 

(A)  lb.  (?)   Jl^ildy  v.  Mid-Hants  M.   Co.,   16 

(i)  Re  Blakely  Ordnance  Co.,  sup.  W.  R.  409. 

(Jc)  lb.  and  Re  Natal  Investment  Co.,  (r)  Potts -v.  TJie  Warrvick,  <fcc.  Naviga- 

il,  355.  *»o«  Co.,  Kay,  142  ;  Wickham  v.  New 

(i)  General  EsUUes  Co.,  ib.  758.  Brunswick,  die.  R.  Co.,  1  J.  C.  64. 

Digitized  by  Microsoft® 


366 


MORTGAGES  BY  RAILVAY  AND   OTHER  COMPANIES.      Chap.  35. 


Receiver. 


Winding  up. 


The  debenture  holder  is  entitled  to  a  receiTer  of  the  tolls  and 
earnings  of  the  company  (s),  although  no  time  for  payment  of 
the  principal  is  fixed,  if  he  has  given  six  months'  notice  (i) ;  but 
the  receiyership  order  must  be  subject  to  prior  incumbrances,  and 
to  the  right  of  user  of  the  undertaking  for  the  purposes  of  the 
company  and  to  the  powers  of  management  in  the  directors  (m)  ; 
and  a  receiver  was  granted  even  before  the  Jud.  Act  (x),  though 
the  legal  estate  was  in  the  debenture  holder  (jj) ;  and,  though  a 
receiver  might  have  been  appointed  in  a  summary  way  by  justices  : 
the  jurisdiction  of  the  Court  is  not  taken  away  {z). 

It  is  the  duty  of  the  receiver  to  receive  the  gross  receipts  (a). 

This  remedy  is  so  peculiarly  applicable,  that  a  winding  up  order 
will  be  refused  to  a  debenture  holder  until  a  receivership  has  been 
tried  (6),  It  has  been  held  that  in  no  case  will  the  Court  appoint 
a  manager  of  a  railway  or  other  company  (c). 

Where  bonds  were  issued  payable  to  bearer,  and  the  property  of 
the  company  was  vested  in  trustees  to  secure  the  bonds  with 
interest,  but  the  covenants  were  made  with  the  trustees  only,  the 
bondholders  were  held  not  to  be  creditors  of  the  company ;  they 
could  only  put  the  trustees  in  motion  (cZ). 


(16.)  Priority  of  debentures. 

Debentures  are  prior  to  all  judgments  and  general  creditors,  so 
far  as  relates  to  property  subject  to  the  debentures  (e)  ;  and  if  the 
undertaking  is  sold  either  under  an  act  of  Parliament  (/),  or  under 


(s)  Furmss  v.  CaterTmm  R.  Co.,  25 
Beav.  614,  619 ;  4  Jur.  N.  S.  1213  ;  De 
Winton  v.  Mayor  of  Brecon,  26  Beav. 
533;  5  Jur.  N.  S.  882;  Gairdner  v. 
London,  Chatham  &  Dover  R.  Co.,  2  Ch. 
201,  213,  7  ;  Wickham  v.  New  Bruns- 
wick, &e.  Co.,  1  J.  C.  64. 

{t)  Hopkins  v.  Worcester,  &c.  Canal 
Proprietors,  6  Eq.  437,  V.  C.  Giffard. 

(m)  Potts  v.  Warwick,  &c.  Co.,  Kay, 
142. 

(as)  36  &  37  Yict.  o.  65,  s.  25,  subs.  8. 

(V)  Fripp  V.  Cha/rd  JR.  Co.,  11  Ha.  241; 
17  Jur.  887. 

(is)  Ih.  And  East  Union,  &c.  Co.  v. 
Eart,  8  Exc.  116  ;  17  Jur.  89  ;  Exo. 
Ch.  ;  Ames  v.  Trustees  of  Birkenhead 
Docks,  20  Beav.  332  ;  1  Jur.  N.  S.  529. 


(a)  Simpson  v.  Ottawa  R.,  10  U.  C. 
L.  J.  108,  C. 

(6)  Re  Hxmouth  Docks  Co. ,  17  Eq.  181, 
Y.  C.  Malins  ;  Jlleme  Bay  Waterworks 
Co.,  10  Ch.  D.  42,  V.  C.  Malins. 

(c)  Potts  V.  Warwick,  ^c.  Co.,  sup.; 
De  Winton  v.  Mayor  of  Brecon,  sup.  ; 
Gardner  v.  London,  Chatham  &  Dover 
R.  Co.,  sup.  But  see  Peck  v.  Trins- 
maran  Iron  Co.,  2  Ch.  D.  115,  M.  R., 
and  30  &  31  Yict.  c.  127,  s.  4;  sup. 
p.  36. 

(d)  Re  Uruguay,  &c.  R.  Co.,  11  ib. 
372,  M.  R. 

(c)  Ames  v.  Trustees  of  Birkenliead 
Docks,  sup.  ;  Fwmess  v.  Caterham,  <fcc 
Co.,  27  Beav.  358. 
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a  winding  up  order  (</),  -the  debenture  holders  have  a  priority  over  gaje  of  under- 
all  other  creditors  against  the  proceeds  of  sale,  although  their  debts  **^°s- 
were  incurred  in  carrying  on  the  business  (h). 

Judgment  taken  upon  a  debenture  merges  the  security,  so  that  Merger  by 
interest  at  4  per  cent,  only  runs  on  the  judgment  (i),  though  the  •'''  ^ment. 
debenture  carried  6  per  cent,  (j),  unless  there  was  an  agreement 
that  the  judgment  should  only  be  a  collateral  security  (/c). 

Debenture  holders  have  no  claim  on  the  balance  from  rates  after 
they  have  been  received  {I). 

In  a  winding  up,  the  liquidators'  costs  in  carrying  on  the  business 
are  postponed  to  the  debenture  holders  (m). 

By  30  &  31  Vict.  c.  127,  s.  23,  the  priority  of  mortgagees  and  priority  of 
debenture  holders  against  the  company  and  their  property  over  all  iiolders"'^&c. 
other  claims   on  account  of   any  debts  incurred  or  engagements  ^^^^Po^'^ 
entered  into,  after  the  20th  of  August,  1867,  has  been  declared ;  s.  23. 
but  this  priority  is  not  to  affect  any  claim  against  the  company  in 
respect  of  any  rent  charge  under  the  Lands  CI.  Act  of  1845  and 
1860,  or  of  any  rent  or  sum  payable  under  any  lease  to  the  company 
which  is  to  rank  in  priority  to,  or  pari  passu  with,  the  interest  or 
dividends  on  the  mortgages,  bonds,  and  debenture  stock,  nor  is  any 
claim  for  land  taken,  used,  or  occupied  by  the  company  for  the 
purposes  of  the  railway,  or  injuriously  affected  by  the  construction 
thereof,  or  by  the  exercise  of  any  of  the  powers  conferred  on  the 
company  to  be  affected. 


(17.)  Register  of  mortgages  and  transfers. 

By  the  Comp.  CI.  Cons.  Act,  1845  (n),  a  register  of  mortgages 

and  bonds  is  required  to  be  kept  with  the  particulars  therein  speci-  statutory 

fied.     And  a  company  may  refuse  to  register  a  mortgage  if  it  does  f"™- 

not  follow  the  statutory  form  (o). 

By  the  Companies  Act,  1862  (p),  eVery  limited  company  must  Eegister  of 

1     1  jf      •  1  mortgages 

keep  a  register  of  all  mortgages  and  charges  affectmg  the  property  under  act  of 

1862. 

{g)  Se  Marine  Mansions,  <S:c.  Co.,  4  Eq.  Co.,  ib.  34,  n,  M.  R. 
601,V.  C.Wood;  Panama,  Ac.  SoyalMail  (1)  Swiney  v.  EnnisUllen,  dc.  S.  Co., 

Co.,  5  Ch.  318 ;  Hart  v.  EasUrn,  &c.  R.  2  Ir.  L.  K.  C.  L.  338. 
Co.,  7  Exo.  246  ;  8  Exc.  116  ;  17  Jur.  89.  (m)  Orissell's  Case,  sup. 

{h)  Grissell's  Case,  3  Cli.  D.  411,  C.  A.  (n)  8  &  9  Vict.  c.  16,  s.  45. 

(i)  1  &  2  Vict.  c.  110,  s.  17.  (o)  Beg.  v.  General  Cemetery  Co.,  6  E. 

(y)  European  Central  R.  Co.,  i  Ch.  D.  &  B.  415. 
33,  V.  C.  Bacon.  (p)  25  &  26  Vict.  c.  89,  s.  43. 

(k)  Re  Agricultural  Cattle  Insurance 
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under  Act  of 
1862. 


Register  of  of  the  Company,  with  such  particulars  thereof  as  in  the  act  specified, 
under  a  penalty  not  exceeding  501.  upon  every  director,  manager,  or 
other  officer  thereof. 

In  addition  to  the  penalty,  it  has  been  held,  that  an  officer  of 
the  company  who  takes  a  mortgage  from  the  company,  and  omits 
to  register  it,  cannot  avail  himself  of  it  (q) ;  and  a  solicitor  who 
took  the  mortgage,  although  not  the  solicitor  of  the  company,  was 
held  to  be  an  officer  within  the  act  (r).  But  this  was  held  not 
to  apply  where  the  directors  who  took  the  mortgages  were  guilty 
of  no  neglect,  but  the  omission  arose  through  the  fault  of  the  sec- 
retary (s) ;  nor  as  against  the  transferee  of  a  mortgage  from  a 
director  (t) ;  nor  where  the  mortgage  was  made  to  a  firm,  of  which 
only  one  was  a  director  (u). 

Mortgagees,  who  are  not  officers  of  the  company,  do  not  lose 
their  priority  by  the  neglect  of  the  officers  (x) ;  and  if  the  un- 
registered mortgages  have  been  realised,  the  amount  cannot  be 
directed  to  be  refunded  (y). 

The  cases  in  which  the  mortgages  of  officers  of  the  company  have 
been  postponed  have  not  been  based  on  the  ground  that  such 
mortgages  are  void  (a) ;  and  the  principle  of  imposing  an  additional 
liability  beyond  the  penalty  is  difficult  to  be  understood  (6),  and  not 
very  satisfactory  (c) ;  but  the  point  is  settled. 

A  shareholder  is  entitled,  under  sect.  43  of  the  Companies  Act, 
1862,  to  inspect  the  register  of  mortgages  (d). 
Transfers.  Transfers  of  mortgages  and  debentures  are  to  be  registered  in 

manner  directed  by  (e).  The  transferee  must  sue  on  the  deben- 
tures in  his  own  name  (/) ;  but  the  assignee  of  a  Lloyds'  bond 
must  (before  the  Jud.  Act)  have  sued  in  the  name  of  the  obligee, 
not  in  his  own,  it  being  a  chose  in  action  not  assignable  at 
law  ig). 


(j)  Patent  Bread  Machinery  Co., 
Valpy's  Case,  7  Ch.  289  ;  The  Native 
Iron  Ore  Co.,  2  Ch.  D.  345,  C.  A. 

(r)  Ih. 

(s)  Borough  of  Eackmey  Newspaper  Co., 
3  ib.  669,  M.  R. 

{t)  The  International,  <bc.  Pulp  Co., 
Knowles'  Mtg.,  6  il.  556,  M.  R. 

(m)  South  Durham  Iron  Co.,  U.ih. 
579,  C.  A. 

(d)  Re  General  S.  American  Co.,  2  ib. 
337,  C.  A. 

(2/)  Borough  of  Hackney,  &c.  Co.,  sup. 


(as)  Valpy's  Case,  sup. 
(J)  Knowles'  Mtg.  sup. 

(c)  lb.  Ik  New  Globe  Patent,  d-c.  Co., 
W.  N.  1879,  18,  M.  R. 

(d)  Me  Credit  Co.,  11  Ch.  D.  256,  V.  C. 
Hall. 

(e)  8  &  9  Vict.  0.  16,  s.  47. 

(/)  Vertue  v.  E.  Anglian  R.  Co.,  5 
Exc.  280  ;  19  L.  J.  Exo.  235. 

(g)  Williams  v.  Sidmowth  R.  &c.  Co., 
2  L.  R.  Exc.  284 ;  36  L.  J.  Exc.  184  ; 
15  W.  R.  995 ;  16  L.  T.  N.  S.  425. 
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Sect.  18.  RAILWAY  AKKANGEMENT   SCHEME. 

(18.)  Railway  arrangement  scheme. 

By  the  Kailways  Co.'s  Act,  1867  (h),  mortgagees  and  debenture 
holders  of  railway  companies  are  bound  by  arrangement  schemes, 
which  have  been  adopted  by  majorities  of  each  class  after  due 
advertisement  in  the  manner  pointed  out  in  the  act.  The  scheme 
will  be  confirmed,  unless  the  assent  of  the  majority  is  obtained  by 
fraud  (i). 

Debenture  holders,  who  have  taken  judgment  cannot  thereby  be 
placed  in  a  better  position  than  the  other  debenture  holders  (k) ; 
although  they  have  taken  judgment,  they  are  still  debenture  holders, 
and,  as  such,  bound  by  the  scheme  (Z). 

Judgment  creditors,  not  being  bound  by  the  scheme,  cannot 
derive  any  benefit  from  its  provisions  (m).  Thus  mortgagees  and 
vendors,  who  have  accepted  rent  charges  under  the  scheme  in 
satisfaction  of  their  mortgages  and  vendors'  lien,  do  not  lose  their 
priority  by  merger  as  against  such  judgment  creditors  (n). 

Debentures  and  mortgages  may  be  changed  into  debenture  stock 
under  a  scheme  (o) . 

Landowners  and  outside  creditors,  whose  assent  is  not  required 
by  the  act,  are  not  bound-  by  the  scheme  (p) ;  but  the  inrolment 
will  be  stayed  at  the  instance  of  outside  creditors  who  desire  to 
have  the  petition  reheard  (q). 

(19.)  Suspension  clause  in  Arrangement  Acts. 

In  the  arrangement  schemes  of  railways  and  other  acts  a  sus- 
pension clause  is  often  introduced,  preventing  the  existing  creditors 
from  taking  steps  against  the  company  during  a  limited  period. 

It  has  been  held  that  mortgagees  who,  under  the  act,  have  been 
compelled  to  accept  new  debentures  with  different  rights  and 
priorities  in  satisfaction  of  their  old  debentures,  are,  notwithstand- 
ing, still "  existing  creditors  "  within  the  meaning  of  the  suspension 
clause  (r). 

(h)  30  &  31  Vict.  c.  127.  (o)  Se  Irish  N.  W.  Co.,  2  Ir.  Eq.  425. 

(i)  Be  E.  &W.  Jmidion  R.  Co.,  8  Eq.  (p)  Re  Cambrian  R.  Scheme,   3   Ch. 

87,  V.  C.  James.  278;  E.   &   W.  Junction  R.  Co.,  sup.  ; 

(k)  Re  Potteries  Co.,  5  Ch.  67  ;    Pot-  Munns  v.  Isle  of  Wight  R.  Co.,  8  i6.  653, 

teries,  <£f.  Co,  v.  Mi)wr,  6  Ch.621.  "V.  C.  James;  varied  5  Ch.  414. 

{V)  Potteries,  <Ssc.  Co.  v.  Minor,  sup.  (g)  Devon  <£■  Somerset  R.  Co.,   6  Eq. 

(m)  Stevens  v.  Mid  Hants  R.,    8  ib.  615,  V.  C.  Giffard. 

1064.  (r)  London  Financial  Co.  v.  Wrexham, 

(n)  Ib.  cCr.  Co.,.  IS  ib.  566,  V.  C.  Malins. 

B   B 
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MORTGAGES  BY  EAILWAYS  ANB   OXHEE  COMPANIES.        Chap.  35. 


Lands  Clauses 
Act. 


(20.)  Compensation  wider  Companies  Acts, 
Compensation,  under  the  Lands  Clauses  Act,  for  loss  of  profits 
and  goodwill  of  mortgaged  premises,  belongs  to  the  mortgagee  (s). 
Where  a  company  refused  to  treat  with  a  mortgagee,  the  Court 
stopped  the  works  (t) ;   and  where  the  equitable  mortgagee  is  not 
served,  his  rights  remain  (u). 

If  land  is  taken  by  a  company  and  there  is  a  doubt  whether  the 
persons  in  possession  are  mortgagees,  the  purchase  money  is  in- 
vested and  the  dividends  paid  to  the  persons  in  possession  without 
prejudice  to  any  question  or  application  (x). 


Mortgage 

Debenture 

Acts. 


(21.)  Mortgage  Debenture  Acts. 
By  the  Mortgage  Debenture  Act,  1865  (y),  and  the  Mortgage 
Debenture  Amendment  Act,  1870  (z),  companies  which,  by  their 
constitution,  are  limited  to  the  object  of  advancing  money  on  the 
securities  upon  land  and  other  property  in  the  acts  specified,  are 
empowered  to  issue  mortgage  debentures  in  the  form,  and  founded 
upon  such  securities  and  to  be  registered  as,  in  the  acts  mentioned: 


(22.)  General  matters. 

Notice  of  a  mortgage  of  shares  by  assignment  in  blank  is  binding 
on  a  company  (a). 

Eegistration  of  a  mortgage  of  shares  will  not  be  enforced  by 
mandamus  (b). 
Burial  ground.       A  mortgage  on  the  future  rates  of  the  burial  ground  of  two 
parishes  is  valid  (c). 

And  see  further  irtf.,  p.  1154, 


(s)  Pile  V.  p.  3  Ch.  D.  36,  C.  A. 

(0  MnJcen  v.  E.  &  W.  I-nd.  Docks,  12 
Beav.  298  ;  14  Jur.  7,  M.  R.  ' 

(m)  Ma/rtin  v.  London  S  Chatham,  ct-c. 
B.,  1  Ch.  501,  reversing  1  Eij.  146,  V.C. 
Stuart. 

(x)  \Exp.  Cork,  11  W.  R.  1015. 

(y)  28  &  29  Vict.  o.  78. 


(a)  33  &  34  Vict.  c.  20. 

(a)  Sep.  Dobson,  6  Jur.  917,  Ct.  of  Re- 
view. 

(i)  Gm.  Cemetery  Co.,  2  Jur.  N.  S. 
972,  Q.  B. 

(c)  Beg.  V.  Overseers  oj  Coleshill,  9  li. 
226,  Q.  B. 
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2.  Disadvantages  of  mortgage  of  equity  of  redemption     .  373 

3.  Clandestine  mortgages,  4  &  5  Wm.  3,  c.  16       .         .  374 

4.  Concealment  of  incvmihrances  from  abstract  .         .     .  377 

5.  Difference   of  equity  of  redemption  from  reversion 
expectant  on  mortgage  term       .....  377 

(1.)  Qm  prior  est  tempore,  potior  est  jure. 

The  nature  of  an  equity  of  redemption,  its  rights  and  incidents, 
have  been  already  explained  {a).  It  has  been  shown,  that  although 
at  first  it  was  contended  that  an  equity  of  redemption  was  a  mere 
right,  yet  that  equity,  adhering  to  the  principles  of  the  civil  law 
which  considered  the  borrower  the  owner  of  the  pledge  until  de- 
barred by  judicial  sentence,  and  looking  at  the  substance  and  not 
at  the  form  of  things,  held  the  mortgagor,  as  in  the  civil  law, 
the  real  owner  of  the  land  until  decree  of  foreclosure,  and  pos- 
sessed of  it  in  his  ancient  and  original  right,  and  consequently 
that  the  equity  of  redemption  was  an  estate  in  the  land,  and  the 
person  entitled  to  it  the  real  owner  thereof,  and  the  mortgage 
personal  assets. 

An  equity  of  redemption,  therefore,  being  the  ancient  estate  in  Mortgage  of 

...      equity  of 

the  land,  may  be  itself  the  subject  of  mortgage  toties  quoties,  until  ledemption. 
equity  debars  the  mortgagor  of  his  equitable  estate. 

As  between  mere  equitable  incumbrancers,  it  is .  a  maxim  ir 
equity — qui  prior  est  tempore,  potior  est  jure  (b).     On  this  principle, 

(o)  Sup.  p.  31.  Wiltshire  v.  Jlabbits,  14  ib.  76  ;  Boapen 

(J)  Brace  v.  Ihichess  of  Marlborough,  Harrison,  2  K.  &  J.  100  ;  Lcc  v.  Howlel 

2  P.  Wms.  491  ;  Wilmott  v.  Bike,  5  Ha.  ib.  535 ;  Consolidated,  <fcc.  Co.  v.  Bilei 

14  ;  Jams  V.   /.  8  Sim.  633  ;   aud  see  1  Giff.  371 ;  5  Jur.  N.  S.  1283. 
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MORTGAGES   OF  THE  EQUITY  OF  REDEMPTION.        Chap. 


Equities  equal 
law  prevails. 


Equitable  in- 
cumbrancer 
getting  in  legal 
estate. 


Ifotice  does 
not  apply  to 
equitable 
interests  in 
land. 


each  mortgagee  of  the  equity  of  redemption  has  preference  accord- 
ing to  his  priority  in  time  (c). 

But,  as  remarked  by  Mr.  Fonblanque((i),  this  rule  is  only  applic- 
able to  mere  equities,  for  there  is  another  important  principle  that 
must  be  borne  in  mind,  viz.,  that  where  equities  are  equal,  the  law 
must  prevail  (e),  of  which  more  will  be  hereafter  said  in  its  proper 
place  in  the  chapter  on  the  doctrine  of  tacking.  Equity,  therefore, 
will  not  deprive  a  bond  fide  mortgagee  of  an  advantage  obtained  by 
him  by  a  conveyance  of  the  legal  estate,  or  an  assignment  of  a  prior 
judgment  or  statute  (/),  provided  he  did  not  obtain  the  conveyance 
of  the  legal  estate  after  a  decree  to  account,  and  provided  at  the 
time  of  advancing  his  money  he  had  not  notice  of  the  mesne  incum- 
brance, although  he  should  afterwards  obtain  notice  of  the  charge 
prior  to  obtaining  his  legal  protection  (g') ;  unless,  indeed,  he  be 
affected  in  the  mean  time  with  notice  of  an  express  trust  (h).  And 
in  the  case  of  a  vendee  advancing  his  money  on  a  contract  for  sale, 
notice  of  a  prior  equitable  charge  before  the  conveyance  will,  it  is 
said,  bind  him  (i).  The  consequence  of  the  before  mentioned  rule 
in  equity,  viz.,  that  where  equities  are  equal  the  law  must  prevail, 
is,  that  a  mortgagee  of  the  equity  of  redemption  may  be  postponed 
to  a  subsequent  mortgagee,  who,  having  advanced  his  money  without 
notice,  afterwards  (although  then  with  notice)  obtains  possession  of 
the  legal  estate.  From  this  results  a  disadvantage  and  even 
danger  in  taking  a  mortgage  of  an  equity  of  redemption,  against 
which  it  is  difBcult  to  guard. 

It  is  clear  that  the  doctrine  of  priority  being  gained  by  notice 
does  not  apply  to  equitable  interests  in  land  (k) ;  and  notwith- 
standing doubts  once  expressed  (l),  notice  given  to  a  first  legal 
mortgagee  will  not  affect  the  third  mortgagee,  who  having  advanced 
his  money  without  notice  of  a  second  mortgage  shall  afterwards 
pay  off  (m),  and  take  a  transfer  of,  the  first  legal  mortgage,  such 
third  mortgage  overrides  the  second  mortgage,  though  the  transfer 
was  made  simultaneously  with  the  advance   by  the  third  mort- 


(c)  Sv^.  31. 

{d)  See  1  FonW.  320. 

(«)  Francis's  14th  Maxim. 

(/)  See  Brace  v.  Duchess  of  Marl- 
borough, 2  P.  Wms.  491. 

(3)  See  Wortley  v.  Birkhead,  2  Ves.  S. 
573. 

(A)  See  Allen  v.  Knight,  5  Ha.  272  ; 


Saunders  v.  Dehew,  2  Vern.  271 ;  Mum- 
ford  V.  Stohwasser,  18  Eq.  563,  M.  E. 

(i)  Wigg  v.  W.  1  Atk.  382,  and  3 
P.  Wms.  306,  n. 

(k)  See  inf.  Chap.  Notice,  p.  764. 

(I)  Mackreth  v.  Symmons,  15  Ves. 
337. 

(m)  See  inf.,  p.  843. 
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Sect.  1.        QUI  PEIOE  EST  TEMPORE,   POTIOR  EST  JURE.  373 

gagee  (n).  In  like  manner  notice  given  by  a  third  mortgagee, 
though  accompanied  with  an  indorsement  on  the  title  deeds  of  the 
first  mortgage,  will  not  give  priority  to  such  third  incumbrancer 
over  the  second,  who  has  given  no  notice  (0). 

It  will  be  shown  in  a  subsequent  chapter  that  notice  to  the 
trustees  of  an  assignment  of  chattels  personal  and  choses  in  action 
will  give  priority  and  preference  (p). 


(2.)  Disadvantages  of  mortgage  of  equity  of  redemption. 

Another  disadvantage   attending   a  mortgage  of  an   equity  of  Further 
redemption  is,  that  the  first  mortgagee   may,  previously  to  the      '**°'^^- 
second  mortgage,  or  even   subsequently  to  it  if  without  notice, 
make  further  advances   to  the  mortgagor,  all  of  which  (as  also 
judgment  or  statube  debts)  (  q),  he  will,  as  hereafter  explained  (r), 
be  entitled  to  tack  to  his  original  mortgage  in  preference  to  the 
subsequent   mortgagee.      To  guard   against  this   mischief,   it  is  Suggestions  to 
incumbent  on  a  person  lending  money  on  an  equity  of  redemption,  ^ohief.*™ 
first,  to  make  inquiry  of  the  prior  mortgagee  into  the  amount  of  his 
demand,  and,  secondly,  to  give  him  express  notice  of  the  proposed 
mortgage.     And  it  will  be  advisable,  if  practicable,  i.e.,  if  the  first 
mortgagee  will  permit,  to  put  notice  of  the  second  mortgage  on 
the  principal  title  deed,  such  as  the  conveyance  to  the  mortgagor 
or  the  like;  for  otherwise  the  mortgagor  might  redeem  the  first 
mortgage,   and    convey  the   legal   estate  to    a  stranger  without 
notice,  who  would  thus  gain  a  preference  to  the  prior  equitable 
mortgagee. 

Another  disadvantage  attending  a  mortgage  of  an  equity  of  Dower  may  be 
redemption  is,  that  if  the  mortgagor  shall  afterwards  redeem  and 
take  a  conveyance  to  himself,  he  will,  it  may  be  thought,  let  in  his 
widow's  right  to  dower,  though  he  will  not  by  such  means  let  in  his 
subsequent  judgment  creditors  (s)  in  preference  to  the  equitable 
mortgagee. 

A  further  disadvantage  is,  that  the  mortgagee  has  no  legal 
remedy,  so  far  as  respects  the  estate,  for  enforcing  payment  of 
principal  or  interest,  but  is  driven  for  relief  to  his  suit  in  equity. 

(»)  Peacock  v.  Biirt,  Coote  Mtg.  ed.  3,  sup. 
Appendix ;  4  L.  J.  N.  S.  Ch.  33.  (r)  Inf.  p.  826. 

(0)  Jones  V.  J.  8  Sim.  633.  («)  WhUworth  v.  Gaugain,  3  Ha.  416  ; 

.  (p)  See  inf.,  p.  765.  Or.  &  Ph.  325. 

(q)  Brace  v.  Duchess  of  Marlborough, 
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(3.)  Clandestine  mortgages,  4  d  5  Wm.  3,  c.  16. 

Another  disadvantage,  against  which  no  prudence  can  guard,  is, 
that  the  mortgagor  may  secretly  have  executed  prior  mortgages  of 
the  equity.  For  so  gross  a  fraud  the  legislature  has  enacted  that 
his  right  of  redemption  shall  be  utterly  lost. 

The  4  &  5  Wm.  3,  c.  16,  enacts,  "That  if  any  person  shall  borrow 
any  money,  or  for  any  other  valuable  consideration  for  the  payment 
thereof,  voluntarily  give,  acknowledge,  permit,  or  suffer  to  be  entered  ' 
against  hinl  or  them  one  or  more  judgment  or  judgments,  statute 
or  statutes,  recognisance  or  recognisances  to  any  person  or  persons, 
creditor  or  creditors,  and  if  the  said  borrower  or  borrowers,  debtor 
or  debtors,,  shall  afterwards  take  up  or  borrow  any  other  sum  or 
sums  of  money  of  any  other  person  or  persons,  or  for  other  valuable 
consideration  become  indebted  to  such  person  or  persons,  and  for 
securing  the  repayment  and  discharge  thereof  shall  mortgage  his, 
her  or  their  lands  or  tenements,  or  any  part  thereof,  to  the  said 
second  or  other  lender  or  lenders  of  the  said  money,  creditor  or 
creditors,  or  to  any  other  person  or  persons  in  trust  for  or  to  the 
use  of  such  second  or  other  lender  or  lenders,  creditor  or  creditors, 
and  shall  not  give  notice  to  the  said  mortgagee  or  mortgagees  of 
the  said  judgment  or  judgments,  statute  or  statutes,  recognisance  or 
recognisances,  in  writing  under  his,  her,  or  their  hand  or  hands, 
before  the  execution  of  the  said  mortgage  or  mortgages,  unless 
such  mortgagor  or  mortgagors,  his,  her,  or  their  heirs,  upon  notice 
to  him,  her  or  them,  given  by  the  mortgagee  or  mortgagees  of  the 
said  lands  and  tenements,  his,  her,  or  their  heirs,  executors,  ad- 
ministrators, or  assigns,  in  writing  under  his,  her,  or  their  hands 
and  seals,  attested  by  two  or  more  sufBcient  witnesses,  of  any  such 
former  judgment  or  judgments,  statute  or  statutes,  recognisance 
or  recognisances,  shall,  within  six  months,  pay  off  and  discharge 
the  said  judgment  or  judgments,  statute  or  statutes,  recognisance 
or  recognisances,  and  all  interest  and  charges  due  thereupon,  and 
cause  or  procure  the  same  to  be  vacated  or  discharged  by  record, 
that  then  the  mortgagor  or  mortgagors  of  the  said  lands  and  tene- 
ments, his,  her,  or  their  heirs,  executors,  administrators,  or  assigns, 
shall  have  no  benefit  or  remedy  against  the  said  mortgagee  or 
mortgagees,  his,  her,  or  their  heirs,  executors,  administrators,  or 
assigns,  or  any  of  them,  in  equity  or  elsewhere,  for  redemption  of 
the  said  lands  and  tenements,  or  any  part  thereof;  ,but  the  said 
mortgagee  and  mortgagees,  his,  her,  or  their  heirs,  executors,  ad- 
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ministrators,  and  assigns,  shall  and  may  hold  and  enjoy  the  said  4  &  5  Wm.  3, 

lands  and  tenements  for  such  estate  and  term  therein  as  were  or  "'  ^^' 

was   granted  and   settled  to   the   said  mortgagee  or  mortgagees 

against   the   said  mortgagor  or  mortgagors,  and  all  person  and 

persons  lawfully  claiming  from,  by,  or  under  him,  her,  or  them, 

freed  from  equity  of  redemption,  and  as  fully  to  all  intents  and 

purposes  whatsoever  as  if  the  same  had  been  purchased  absolutely 

and  without  any  power  or  liberty  of  redemption  :  " 

And  further,  "  that  if  any  person  shall  mortgage  any  lands  or  Mortgagor 

tenements  to  any  person  or  persons  for  security  of  money  lent  or  fi^rmortgaee 

otherwise  accrued,  or  become  due,  or  for  other  valuable  considera-  *'''""  second 

mortgagee 
tions,  and  if  the  said  mortgagor  or  mortgagors  shall  again  mortgage 

the  same  lands  or  tenements  or  any  part  thereof  to  any  other  person 
or  persons  for  valuable  consideration   (the  said  former  mortgage 
being  in  force  and  not  discharged),  and  shall  not  discover  to  the 
said  second  or  other  mortgagee  or  mortgagees,  or  some  or  one  of 
them  the  former  mortgage  or  mortgages  in  writing  under  his,  her, 
or  their  hands,  that  then  and  in  those  cases  also,  the  said  mort- 
gagor or  mortgagors,  his,  her,  or  their  heirs,  executors,  administra- 
tors, or  assigns,  shall  have  no  relief  or  equity  of  redemption  against 
the  said  secc^d  or  after  mortgagee  or  mortgagees,  his,  her,  or  their 
heirs,  executors,  administrators,  or  assigns,  upon  the  said  after 
mortgage  or  mortgages ;  but  that  such  mortgagee  or  mortgagees, 
his,  her,  or  their  heirs,  executors,  administrators,  and  assigns, 
shall  and  may  hold   and  enjoy  such  more  than  once  mortgaged 
lands  and  tenements  for  such  estate  and  term  therein  as  were  or 
was  granted  and  conveyed  by  the  said  mortgagor  or  mortgagors,  J!^d^^lYo'n  °* 
against  him,  her,  or  them,  his,  her,  or  their  heirs,  executors,  or 
administrators  respectively,  freed  from  equity  of  redemption,  and  as 
fully  to  all  intents  and  purposes  as  if  the  same  had  been  an  abso- 
lute purchase,  and  without  any  power  or  liberty  of  redemption." 

But  it  provides,  that  if  it  shall  so  happen  that  there  be  more 
than  one  moi-tgage  at  the  same  time  made  by  any  person  or  persons 
to  any  person  or  persons  of  the  same  lands  and  tenements,  the  several 
late  or  under  mortgagees,  his,  her,  or  their  heirs,  executors,  ad- 
ministrators or  assigns,  shall  have  power  to  redeem  any  former 
mortgage  or  mortgages  upon  payment  of  the  principal  debt,  inte- 
rest, and  costs  of  suit  to  the  prior  mortgagee  or  mortgagees,  his, 
her  or  their  heirs,  executors,  administrators,  or  assigns.  And 
also  that  nothing  in  the  act  contained  shall  be  construed  to  bar  Dower. 
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any  widow  of  any  mortgagor  of  lands  or  tenements  from  her  dower 
and  right  in  or  to  the  said  lands,  who  did  not  legally  join  with  her 
husband  in  such  mortgage,  or  otherwise  lawfully  bar  or  exclude 
herself  from  such  her  dower  or  right. 
Mortgage  of  It  will  be  seen  that  the  language  of  the  statute  is  confined  to  a 

second  mortgage  of  the  same  lands,  and  that  the  legislature  does 
not  appear  to  have  contemplated  that  other  estates  might  be  also 
comprised  in  the  second  mortgage.  To  such  cases,  it  has  been 
held,  the  statute,  being  penal,  does  not  apply  (t),  unless  the  pro- 
perty joined  with  the  equity  of  redemption  is  so  inconsiderable 
that  its  introduction  into  the  mortgage  was  palpably  fraudulent, 
and  for  the  mere  purpose  of  affording  a  pretext  for  the  evasion  of 
the  statute. 

The  case  of  Stafford  v.  Selby  (t)  also  determined,  that  to  comply 
with  the  directions  of  the  statute,  the  mortgagor  must  give  the^ 
second  mortgagee  notice  in  writing  under  his  hand  of  all  the 
prior  incumbrances ;  and  that  an  assignee  of  the  second  mort- 
gage, as  well  as  a  subsequent  mortgagee  redeeming  the  second 
mortgage,  has  the  benefit  of  the  statute.  But  that  to  entitle  a 
second  mortgagee  to  the  advantage  of  the  statute,  he  must  come 
into  Court  with  clean  hands  and  free  from  fraud. 

The  latter  part  of  the  statute,  saving  the  rights  of  widows  not 
concurring  in  the  mortgage,  will  be  inoperative  in  respect  of  women 
married  subsequently  to  the  1st  of  January,  1834,  by  reason  that 
3  &  4  Wm.  4,  c.  105,  renders  the  dispositions  by  a  husband 
binding  on  his  wife,  without  her  concurrence  («). 

The  statute  does  not  give .  a  right  to  the  second  mortgagee  to 
come  actively  into  court  to  enforce  the  forfeiture  ;  and  in  order  to 
bring  the  act  into  operation,  both  the  first  and  second  mortgages 
must  be,  in  the  strictest  sense,  mortgages  reserving  a  right  of 
redemption  {x).  The  forfeiture  will  not  arise  so  long  as  there  is  a 
legal  right  to  redeem,  but  only  after  the  stipulated  time  for 
redemption  has  passed,  and  therefore  the  equity  of  redemption 
alone  remains  (y). 

(t)  2  Vern.    589  ;  Eq.    Ca,   Ab.   320,  (x)  Kennard  v.  Futmoye,   2  Giff.  81. 

pi.  5.  See  Clark  v.  HosMns,  15  W.  E.  1161. 

(u)  Sup.  p.  35.  (y)  2  Dav.  Conv.  p.  652,  ed.  3. 
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Sect.  4.     CONCEALMENT   OP  INCUMBRANCES  FEOM  ABSTRACT.  377 

(4.)  Concealment  of  incwmhrances  from  abstract. 

Any  seller  or  mortgagor,  or  his  solicitor  or  agent,  who  conceals  22  &  23  Vict. 
any  settlement,  deed,  will,  or  other  instrument  material  to  the 
title,  or  any  incumhrance,  from  the  purchaser  (z)  or  mortgagee  (a), 
or  who  falsifies  any  pedigree  on  which  the  title  does  or  may  depend 
in  order  to  induce  him  to  accept  the  title  with  intent  to  defraud,  is 
guilty  of  misdemeanour,  and  also  liable  to  an  action  for  damages  at 
the  suit  of  the  purchaser  or  mortgagee ;  but  no  prosecution  is  to 
be  commenced  without  the  sanction  of  the  Attorney  General,  or,  if 
that  office  be  vacant,  of  the  Solicitor  General.  This  section,  it  is 
conceived,  can  only  apply  to  the  fraudulent  concealment  of  an 
existing  incumbrance,  nor  will  the  vendor's  solicitor  be  criminally 
responsible  if  he  suppress  a  mere  equitable  charge,  which  has  been 
satisfied,  or  which  no  longer  affects  the  title  (b). 

Where  there  is  a  condition  of  sale  that  no  title  to  the  property 
sold  shall  be  shown  before  a  certain  date,  semb.,  that  the  above 
acts  do  not  apply  to  the  omission  of  an  incumbrance  prior  to 
that  date  (c).  But  there  is  no  fraudulent  concealment  of  a  claim 
when  the  person  is  under  no  obligation  to  disclose  it,  as  a  witness 
under  examination  (d). 


(5.)  Reversion  expectant  on  mortgage  term. 

The  reader  will,  of  course,  not  confound  a  legal  reversion  expect- 
ant on  a  mortgage  term  with  an  equity  of  redemption.  A  mortgage 
in  fee,  therefore,  after  a  mortgage  for  a  term  of  years,  will,  of  course, 
take  precedence  of  mere  equitable  incumbrances  upon  the  term. 
But  even  to  a  mortgage  of  such  a  nature,  without  some  degree  of 
precaution,  a  degree  of  hazard  attaches,  for  the  first  mortgagee  may 
continue  to  make  advances  to  the  mortgagor  after  the  date  of  the 
mortgage  in  fee,  either  on  his  original  security,  or  on  judgment  or 
statute  security ;  all  of  which  he  will  be  entitled  to  tack,  unless 
he  had  notice  of  the  second  mortgage ;  and  even  a  subsequent 
mortgagee  of  the  mere  equity  of  redemption  might  obtain  an 
advantage  over  the  mortgagee  of  the  legal  reversion,  by  procuring 

(2)  22  &  23  Viot.  c.  35.  s.  24.  (c)  SmUh  v.  BoUnsm,  13  Oh.  D.  148, 

((s)  23  &  24  Viot.  0.  38,  s.  8.  J.  Fry. 

(6)  Dart  &  Barb.  p.   280,  ed.  4,  and          (d)  EoU  v.    White,  Z  De  G.  J.  &  Sm. 

pp.  98,  302,  ed.  5.  360  ;  9  Jur,  N.  S.  343. 
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an  assignment  of  the  first  mortgage,  to  which  he  might  tacfc  his 
equitable  charge  if  he  had  not  notice  of  the  intervening  mortgage 
at  the  time  of  adTancing  his  money.  To  guard  against  the  first  of 
these  dangers,  it  is  proper  for  the  mortgagee  of  the  legal  reversion 
to  make  the  like  inquiries  of  the  mortgagee  of  the  term,  and  to 
give  iiim  the  like  notice,  as  above  mentioned,  in  the  case  of  a 
mortgage  of  the  equity  of  redemption.  And  against  the  second 
danger,  the  notice  to  the  first  mortgagee  might  be  of  service. 
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3.  Proof  by  secured  creditor 381 
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7.  Right  to  interest     .         .         .         .         .         .         ,  395 

8.  Right  to  rents  and  profits 396 

9.  Right  to  growing  crops     ......  396 

10.  Protected  transactions         .         .         .         .         .     .  397 

11.  Preferential  debts 398 

12.  Generally 398 

13.  Winding  up  .......         .  399 

(1.)  General  rights  of  mortgagee. 

Where  a  debtor  shall  be  adjudicated  a  bankrupt,  no  creditor,  to  Mortgagee 
whom  the  bankrupt  is  indebted  in  respect  of  any  debt  proveable  in  \°^  ''^ 
the  bankruptcy,  shall  have  any  remedy  against  the  property  or  proceedings, 
person  of  the  bankrupt  in  respect  of  such  debt,  except  in  manner 
directed  by  the  act.     But  this  shall  not  affect  the  power  of  any 
creditor,  holding  a  security  upon  the  property  of  the  bankrupt,  to 
realise  or  otherwise  deal  with  such  security  in  the  same  manner  as 
he  would  have  been  entitled  to  realise  or  deal  with  the  same  if  the 
12th  sect,  had  not  been  passed  (a). 

(2.)   Who  is  a  '  secured  creditor,'  and  his  remedies. 
A  '  secured  creditor '  means,  any  creditor  holding  any  mortgage, 
charge,  or  lien  on  the  bankrupt's  estate  or  any  part  thereof  as 

(a)  B.  A.  1869,  s.  12  ;  Ea^.  HodgUn-      2  iJ.  485. 
son,  1  Ch.  D.  702,  C.  J.  Bacon ;  affirmed 
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Judgment 
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Sequestration. 


BUI  of  ex- 
change at- 
tached to 
bill  of  lading. 


Foreign 
attachment. 


security  for  a  debt  due  to  him (6).     'Secured  creditor'  (c),  and 
'  person  holding  security  '  (d),  mean  the  same. 

A  creditor  who  has  obtained  a  garnishee  order  absolute  is  a 
secured  creditor  (e).  So,  also,  a  creditor  who  has  obtained  and 
served  a  garnishee  order  nisi  (/),  but  not  where  the  order  nisi  has 
not  been  served  (g). 

A  judgment  creditor  who  being  unable,  in  consequence  of  a  legal 
mortgage,  to  issue  an  elegit,  has  obtained  a  receivership  order,  is  a 
secured  creditor  (h) ;  but  a  judgment  creditor,  who  has  issued  a 
Ji:  fa.  before,  but  made  no  seizure  till  after,  a  liquidation,  is 
not  (i). 

Delivery  of  the  writ  to  the  sheriff  before  the  act  of  bankruptcy 
does  not  bind  the  goods  as  against  the  trustee,  but  seizure  of  them 
before  the  act  of  bankruptcy  is  necessary  (k),  and  suffices,  although 
the  adjudication  is  before  a  sale  (l). 

A  judgment  creditor,  who  has  merely  issued  a  sequestration 
,against  the  defendant  and  served  it  on  the  debtor  or  trustee  of  the 
defendant  is  not  a  secured  creditor  (11). 

Nor  is  a  judgment  creditor  with  sequestration  against  a  beneficed 
clergyman  (m) ;   nor  a  landlord  in  possession  under  a  distress  {n). 

Where  a  consignee  accepts  a  bill  of  exchange  payable  on  deUvery 
up  of  a  bill  of  lading,  the  holder  of  the  bill  of  exchange  cannot 
on  the  consignee's  bankruptcy  prove  without  giving  up  the  bill  of 
lading  (o). 

A  creditor  who  has  served  a  writ  of  foreign  attachment  in  an 
action  in  the  Lord  Mayor's  Court,  is  not  a '  creditor  holding  security,' 
where  the  presentation  of  a  liquidation  petition  by  the  debtor, 
followed  by  an  interpleader  order,  has  prevented  the  creditor  from 
proceeding  to  judgment  in  the  action  (p). 


{b)  B.  A.  1869,  s.  16,  par.  5 ;  JEkwtmusl 
V.  Bridges,  9  L.  R.  Q.  B.  286. 

(c)  B.  A.  1869,  s.  16,  par.  5. 

(d)  lb.,  s.  12. 

(e)  Emcmuelv.  Bridges,  sup. 

{f)  Exp.  Joselyne,  8  Ch.  D.  327, 
C.  A.  ;  Lowe  v.  Blakemore,  10  L.  R. 
Q.  B.  485  ;  overruling  Mep.  Cfreemvay, 
16  Eq.  619,  C.  J.  Bacon ;  Holmes  v. 
Tviton,  5  E.  &  B.  65  ;  and  see  Stevens  v. 
PMips,  10  Ch.  417. 

[g)  Be  Stamhope,  &c.  Co.,  11  Ch.  D. 
160,  C.  A.  ;  Hwmef  v.  Giles,  ih.  942 
M.  R. 

(fc)  Exp.   Evans,  13  ib.  252,  C.  A. 


affirming  11  ib.  691,  V.  C.  Bacon. 

(i)  Re  Balbirnie,  3  ih.  488,  C.  A.  ;  and 
see  sv/p.  p.  125. 

(Jc)  Exp.  Williams,  7  Ch.  314. 

[I)  Slater  v.  Finder,  6  L.  R.  Exo.  228. 

(II)  Exp.  Nelson,  14  Ch.  D.  41,  C.  A. 
(m)  Sopkins  v.  Clarke,  10  Jur.  N.  S. 

439  ;  affirmed  ih.  1071. 

(»)  Be  Stockton,  &c.  Co.,  10  Ch.  D.  335, 
C.  A. 

(o)  Exp.  Brett,  6  Ch.  838,  L.  J. 

(p)  Levy  V.  Lovell,  11  Ch.  D.  220, 
C.  J.  Bacon;  reversed  14  iJ.  234  ;  see  also 
London  Cotton  Co.,  25  W.  R.  109,  V.  C. 
Hall  on  appeal. 
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Any  secured  creditor  may  either  rest  on  his  security  and  compel  Remedies  of 
the  trustee  to  redeem  him,  or,  if  he  has  power  to  sell  the  property  creditor, 
comprised  in  his  security,  he  may  realise  it  by  sale  without  apply- 
ing to  the  Court,  and  then  prove  for  the  deficiency ;  or  he  may 
apply  to  have  his  securities  realised  under  the  order  of  the  Court 
and  prove  for  any  deficiency  (q);  or  he  may  throw  up  his  securities 
and  prove  generally  (r),  without  prejudice  to  his  claim  on  any 
surety  for  the  debt  (s) ;  but,  having  made  his  election  to  give  up 
his  securities,  he  cannot  afterwards  retract  (t) ;  and  if  he  prove  for 
the  residue,  he  cannot  charge  interest  beyond  the  date  of  the  order 
of  adjudication  (m).  He  may  also  (if  he  have  a  mortgage  for  the  re- 
transfer  of  stock)  prove  the  value  of  the  stock  at  the  date  of  the 
petition,  and  the  amount  of  dividends  due  prior  to  it  (?') ;  and,  if 
the  bankruptcy  takes  place  prior  to  the  time  for  repayment  of 
the  money  secured  by  mortgage,  and  the  mortgagee  have  also 
a  bond  for  the  debt,  of  which  any  breach  has  been  committed 
in  the  payment  of  interest,  he  may  prove  for  the  whole  debt  (x);  or, 
if  such  breach  has  not  been  then  committed,  he  may  prove  for  the 
full  amount,  allowing  out  of  the  dividend  a  rebate  of  interest  at  51. 
per  cent.,  to  be  computed  from  the  declaration  of  a  dividend  to  the 
time  when  the  bond  would  have  been  payable  (y). 


(3.)  Proof  by  secured  creditor. 
A  secured  creditor,  unless  he  shall  have  realised  his  security, 
shall,  previously  to  being  allowed  to  prove  or  vote,  state  in  his  proof 
the  particulars  of  his  security  and  the  value  at  which  he  assesses  ■'^^fi^s^^"*  °^ 
the  same ;  and  he  shall  be  deemed  to  be  a  creditor  only  in  respect  security, 
of  the  balance  due  to  him  after  deducting  such  assessed  value  of 
the  security  (z),  and  the  amount  of  such  balance  shall,  untU  the 
security  be  realised,  be  determined  in  the  prescribed  manner.     He 
may,  however,  at  or  previously  to  the  meeting  of  creditors,  give 
up  the  security  to  the  trustee,  and  thereupon  he  shall  rank  as  a 
creditor  in  respect  of  the  whole  sum  due  to  him  (a)  and  by  so  doing 

{q)  B.  A.  1869,  s.  12,  Rule  78,  et  seq.  Buck.  351;   Grugeon  v.  Oerrard,  i  Y. 

1870.  &  C.  119,  131. 

(»•)  Ea^.  drove,  1  Atk.  105.  («)  -EEp.  Badger,  i  Ves.  165. 

(s)   Exp.    Bennet,    2    iJ.    528;    Exp.  (v)  Exp.  Day,  1  ib.  ZOl. 

Wildman,  1  ib.  109.  (.x)  Exp.  Fisher,  3  Mad.  150. 

(<)  Exp.  Dmmes,  18  Ves.  290 ;  1  Rose,  (y)  Bky.  Rule  77,  1870. 

96  ;  Exp.  Solomcm,  1  Gl.  &  J.  25  ;  Mi^.  («)  Bky.  Rule  99,  1870. 

Eggiiigton,    Mont.    72  ;    Eip.    Hornby,  (a)  B.  A.  1869,  s.  16,  sub-s.  4. 

Digitized  by  Microsoft® 


382 


MOETGAGES   IN  BANKRUPTCT  AND  WINDING  UP.        Chap.  37. 


Assessment  of 
value. 


Voting  by 

secured 

creditors. 


Effect  of 
omitting  esti- 
mate of  value. 


Amendment 
of  proof. 


does  not  lose  his  rights  against  a  surety  (aa).  In  estimating 
the  value  of  his  security,  the  creditor  is  entitled  to  deduct  all 
expenses  incurred  in  respect  thereof  (b). 

A  creditor  holding  such '  security,  and  not  complying  with  the 
foregoing  conditions,  shall  be  excluded  from  all  share  in  any 
dividend  (c).  Any  secured  creditor  so  proving  shall  be  bound  to 
pay  over  to  the  trustee  the  amount  which  his  security  shall  pro- 
duce beyond  the  amount  of  such'  assessed  value,  although  the 
trustee  does  not  object  to  the  assessment  or  ofi'er  to  redeem  (d), 
and  the  trustee  shall  be  entitled,  at  any  time  before  realisation  of 
Such  security  by  the  creditor,  to  redeem  the  same  upon  payment  of 
such  assessed  value  (e).  The  proof  of  any  such  creditor  shall  not 
be  increased  in  the  event  of  the  security  realising  a  less  sum  than 
the  value  at  which  he  has  so  assessed  the  same  (/). 

If  a  secured  creditor  is  desirous  of  voting  in  the  choice  of  the 
trustee  without  giving  up  the  benefit  of  his  security,  he  will,  upon 
stating  in  his  proof  the  particulars  of  his  security  and  the  value  at 
which  he  assesses  the  same,  be  allowed  to  prove  in  respect  of  the 
balance  due  to  him  after  deducting  such  assessed  value  (g). 

There  is  no  rule  in  bankruptcy  that  a  petitioning  creditor^  who 
omits  in  his  petition  either  to  give  an  estimate  of  the  value  of 
his  security,  or  to  state  that  he  will  be  ready  to  give  up  his  secu- 
rity for  the  benefit  of  the  creditors  in  the  event  of  his  debtor 
being  adjudicated  bankrupt,  thereby  forfeits  the  benefit  of  his 
security  (fe). 

The  proving  of  the  debt,  without  disclosing  the  security,  is  an 
election  to  abandon  it  (i) ;  and  the  creditor,  after  proof  in  ignorance 
of  a  lien,  was  not  allowed  to  reduce,  his  proof  and  set  up  the  lien  (k). 

In  the  case,  however,  of  an  evident  mistake,  an  amendment  of  a 
proof  will  be  allowed  even  after  the  creditor  has  voted  in  the  choice 
of  a  trustee  (Q. 

Partial  proof  is  no  election  to  give  up  the  security  (vl). 


(aa)  Baimbow  v.  Juggins,  5  Q.  B.  D.  iit     '  100,  ]  01,  1870. 


(6)  Exp.  Carr,  11  Ch.  D.  62,  C.  A.  ; 
disapprdving  of  Exp.  Stephens,  2  M.  &  A. 
31. 

(c)  B.  A.,  1869,  s.  40. 

id)  Exp.   King,   20  Eq.   273,   V.    C. 


(c)  Bky.  Rule  100,  1870. 

(/)  76.  101. 

\g)  B<  A.  1860,  s.  16,  par.  4,  rr. 


(A)  Moor  T.  Anglo-Italian  Bank,  10 
Ch.  D.  681,  M.  E.         ■' 

(i)  Exp.  Eolfe,  3  M.  &  A.  306 ;  2 
Deac.  421 ;  ife  BcMimie,  3  Ch.  D.  488, 
C.  A. 

(i)  Ea^.  Spottiswoode,  Eoiib.  Bk.  E.  20. 

it)  Exp.  SchofieU,  12  'Ch.  D.  337,  C.  A. 

(m)  Elder  y.  BixmrruMt,  4  Jur.  N.  S. 
23,  Q.  B. 
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If  a  creditor  votes  for  his  whole  debt,  does  this  amount  to  an 
abandonment  of  the  security  ?     Queer e  («). 

But  if  part  of  the  debt  have  been  realised  by  sale  under  a  decree,  Proving  for 
and  the  remainder  of  the  security  be  unsaleable,  the  mortgagee  may  '  ^  •^'s'"'?- 
prove  on  his  bond  for  the  deficiency,  upon  giving  up  the  remaining 
benefit  of  the  decree  (o).  So  it  seems  he  may  come  in  and  prove 
if  the  security  fail  before  the  estate  is  distributed  {j)).  And  a 
creditor  who  has  a  mortgage  for  a  principal  sum,  and  a  further 
charge  secured  by  the  same  and  other  securities,  may  retain  the 
mortgage  for  the  original  debt  and  prove  for  the  other  debts,  upon 
giving  up  all  the  other  securities  (g). 

The  creditor  is  not  bound  to  elect  where  the  security  is  not  on  Security  on 
the  estate  of  a  bankrupt,  but  of  a  surety  (r).     In  such  cases,  it  is  surety, 
said  that  the  proper  course,  having  regard  to  the  equity  of  thel 
surety,  is  for  the  creditor  to  prove  first  for  his  whole  debt  against 
the  estate  of  the  bankrupt  debtor,  and  then  to  come  upon  the 
surety  for  the  deficiency ;  on  the  ground  that  if  the  pledge  be  first 
sold,  and  the  surety  have  paid  nothing  before  the  bankruptcy,  he   ' 
cannot  prove  in  respect  of  his  loss,  even  on  bringing  an  action  (s) ; 
but  semh.  a  surety  can  now  prove  on  a  payment  made  after  the 
bankruptcy  (f). 

A  security  is  never  to  go  in  reduction  of  proof,  unless  it  belongs 
to  the  estate  against  which  the  proof  is  tendered,  as  where  the 
wife's  estate  is  mortgaged  to  secure  the  debt  of  the  husband,  or 
where  one  partner  mortgages  his  separate  estate  to  secure  a  debt 
due  from  the  other  (m). 

Where  the  debt  is  joint,  and  the  creditor  has  a  security  upon  Joint  and 
the  separate  property  of  one  of  the  joint  debtors,  he  may  prove,  and  security, 
yet  retain  his  security  {x) ;  and  where  a  father  and  son  were  jointly 
and  severally  liable,  and  the  father  mortgaged,  as  further  security, 

{n)  Exp.  Wood,  10  Ch.  D.  554,  C.  A.  ed.  8,  and  see  Breslauer  v.  Brown,   3 

(o)  Exp.  Wyly,  Yem.   &  Soriv.  518  ;  App.  C.  672. 

Exp.  Greaves,  De  G.  119.  (m)  Fish.  Mtg.  532 ;  Exp.  Medderly, 

(jP)  Exp.  Peake,  2  Oh.  453,  per  Turner,  mp.;  Exp.  Sodgers,  1  D.  &  G.  38. 

L.  J.  ('«)    Exp.   Peacock,   2    G.   &    J.    27; 

(2)  Be  Allison,  Fonbl.  Bk.  26.  Exp.   Adams,   3    M.   &   A.   157 ;    Ei^. 

(r)  Exp.  Thornton,  3  De  G.  &  J.  454  ;  Stamborough,  5  Mad.  89  ;   Re  Plvmmer, 

Exp.  Goodman,  3  Mad.  373  ;  Exp.  Hed-  1  Ph.  56  ;   Gockerell  v.  DyJcens,  3  Mo. 

derly,  2  M.  D.  &  De  G.  487  ;  Exp.  Brett,  P.    C.    132  ;    Exp.   SpoUiswoode,  mp. ; 

6  Ch.  838.  -Kc  Kelson,  4  Ch.  125  ;  Bolfe  v.  MoiBer, 

(s)  Fish.  Mtg.  532,  ed.  3  ;  Kiiiier  v.  die.  Co.,  1  J.  C.   29,  3  Mo.  P.  C.  N.  S. 

Baylies,  1  Cox,  105.  365  ;  Eisp.  Ogle,  8  Ch.  711  ;  Re  Gomer- 

{t)  Robs.  Bky.  215,  ed.  2,  265,  266,  sail,  1  Ch.  D.  137  ;  2  App.  C.  616. 
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his  real  estate,  which  descended  to  the  son,  the  principle  was 
considered  to  apply  (?/) ;  but  the  contrary  was  held  in  the  case  of  a 
deyised  estate  {z). 

Similarly,  where  trust  money  was  drawn  out  of  a  bank  by 
one  of  the  partners  who  was  interested  therein,  and  placed  upon 
an  unauthorised  security,  the  cestuis  que  trust  had  a  right 
to  prove  against  the  bankrupt's  estate  without  giving  up  the 
security  (a). 

AlsOi  where  there  is  a  joint  and  several  covenant  to  pay,  the 
creditor  may  prove  against  the  separate  estate  without  giving  up 
the  joint  security  (6).  Though  the  creditor  have  a  security  for  a 
joint  debt  upon  the  separate  estate  of  one  of  the  joint  debtors, 
yet,  if  there  be  no  separate  debt,  he  can  only  prove  against  the 
joint  estate  (c),  and  if  the  debt  be  joint  and  several,  the  creditor 
must  elect  between  the  joint  and  separate  estates;  and,  electing 
to  prove  against  the  joint  estate,  he  has  no  preference  over  other 
joint  creditors  against  the  surplus  of  the  separate  estate  over  the 
separate  debts  (d). 

The  exception  from  the  rule  against  retainer  and  full  proof  does 
not  apply  where  it  is  only  in  appearance  that  the  security  belongs 
to  a  separate  estate;  and,  therefore,  the  rule  was  held  to  apply 
where  the  joint  debt  was  secured  by  shares  in  a  company  which, 
though  joint  property,  were  standing  in  the  separate  names  of  the 
joint  debtors  in  compliance  with  a  rule  of  the  company  that  no 
shares  should  be  held  jointly  (e) ;  nor  where  real  estate,  bought 
with  joint  funds,  is  used  jointly,  and  mortgaged  to  secure  a  joint 
debt,  can  it  be  contended  that,  because  the  conveyance  was  made 
to  the  partners  as  tenants  in  common,  there  was,  for  the  purpose 
of  this  exception  to  the  general  rule,  a  security  upon  the  separate 
estate  of  each  tenant  in  common  (/).     ■ 

The  general  rule  also  prevents  the  creditor  from  retaining  his 
security,  and  at  the  same  time  proving  on  a  note  part  of  the  con- 


{y)  Exp.  Turney,  3  M.  D.  &  De  G. 
576. 

(«)  Eiyp.  Bowdcn,  1  D.  &  C.  135. 

{a)  Exp.  Biddulph,  3  De  G.  &  S.  587. 

(6)  Fish.  Mtg.  533  ;  Exp.  SMpherd, 
2  M.  D.  &  De  G.  204  ;  ib.  101  ;  S.  C. 
Twm.  Re  Plum/nwr,  1  Ph.  56  ;  Molfe  y. 
Floioer,  <Sic.  Co.,  1  J.  0.  27  ;  3  Mo.  P.  C. 
N.  S.  365.  See  Exp.  Davenport,  1  M.  D. 
&  De  G.  313  ;  Exp.  English,  <4  American 


Bank,  4  Ch.  49. 

(c)  Exp.  Leicestershire  Bkg.  Co.,  DeG. 
292  ;  Eocp.  Lloyd,  3  M.  &  A.  601 ;  3 
Deac.  305  ;  Exp.  Biddulph,  sup. 

(d)  Fish.  Mtg.  ed.  3;  Exp.  Bemn,  10 
Ves.  107. 

(«)  Fish.  Mtg.  534,  ed.  3  ;  Exp.  Cmi- 
mil,  3  Dea.  201 ;  3  M.  &  A.  581. 

(/)  Fish.    Mtg.    ib.  ;    E.rp.    Free, 
G.  &  J.  250. 
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sideration    for  which   was   interest  on   a   debt    covered    by  the 
security  (g).  . 

Where  the  creditor  holds  for  his  debt  bills  or  securities  depo-  Bills  of  ex- 
sited  with  the  debtor  by  a  third  person,  and  of  greater  value  than  thirf  person, 
the  amount  of  the  debt  due  from  the  bankrupt  to  himself,  tjie 
creditor  may  prove  and  receive  dividends  on  the  full  value  of  those 
securities  till  he  has  received  his  own  debt  in  full  (h). 

Bills  of  exchange,  indorsed  by  a  customer  to  his  banker  in  order 
that  they  may  be  discounted  and  held  by  the  banker  "pending 
discount,"  t.r\  pending  inquiries  as  to  the  solvency  of  the  acceptors, 
the  banker  meanwhile  making  some  advances  to  the  customer  on 
the  credit  of  the  bills,  are  not  securities  which  the  banker,  in 
proving  in  the  customer's  bankruptcy  for  the  amount  due  to  him 
by  the  customer,  is  bound  to  value.  The  banker  is  entitled  to 
prove  for  the  full  amount  due  to  him,  and  also  to  recover  what  he 
can  from  the  other  parties  to  the  bills,  provided  that  he  does  not 
receive  in  the  whole  more  than  20s.  in  the  pound  (i). 

If  a  surety  applies  for  the  sale  of  property  mortgaged  to  him  as  Surety. 
an  indemnity  against  the  debt  which  he  has  guaranteed,  the 
proceeds  of  the  sale  will  not  be  appHed  either  in  payment  of  the 
creditor,  or  for  the  indemnity  of  the  surety,  until  so  much  of  the 
creditor's  proof,  as  is  equal  to  the  amount  of  the  proceeds,  has  been 
expunged  (/c). 

An  annuity  creditor,  who  has  a  policy  of  insurance,  cannot  prove  Ajui<"ty 

secured 

until  the  policy  be  sold  (l).  by  policy. 

The  Court  of  Chancery  has  refused  to  make  an  order  that  the 
assignees  of  the  bankrupt  may  be  declared  to  have  abandoned  property 
equitably  mortgaged,  even  on  the  consent  of  the  assignees,  without 
evidence  showing  satisfactorily  that  the  proceedings  will  be  for  the 
benefit  of  the  creditors  (m). 

A  majority  of  the  creditors  cannot  compel  a  secured  creditor  to 
give  up  his  securities  and  accept  something  else  (n). 

A  composition  deed  by  the  bankrupt  does  not  prevent  a  secured  Composition 
creditor  from  realising  his  security  and  proving  under  the  deed  for 

{g)  Exp.  Clarke,  1  M.  D.  &  D.  622.  (i)  Exp.  Sherrington,  1  M.  D.  &  D. 

(h)  Fish.  Mtg.  536,  ed.  3 ;  Exp.  Cross-  195. 

ley,  3  Bro.  C.  C.  237  ;  Exp.  Bloxham,  6  (I)  Exp.  Tiemey,  Mont.  78. 

Ves.    449 ;   Exp.  Bennett,  2  Atk.    527  ;  (m)  Fish.    Mtg.    537,    ed.    3  ;   Exp. 

Exp.  Goodman,  3  Mad.  373 ;  Exp.  Parr,  Wright,  1  D.  &  C.  573. 

18  Ves.  65.  («)  .Exp.  Jones,  10  Ch.  663  ;  Re  Cliid- 

(i)  Exp.  Schofield,  12  Ch.  D.  337,  C.  A.  Uy,  1  Ch.  D.  ISO,  C.  A. 

c  0 
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the  balance  (o).  He  is  not  bound  by  the  bankrupt's  estimate  of  his 
debt(|)).  In  a  composition,  a  creditor  with  a  collateral  security, 
who  proved  for  his  whole  debt  and  received  the  composition, 
was  held  entitled  to  retain  his  security  (3). 


(4.)  Jurisdiction  in  Chancery  and  Ba/iikruptcy. 
The  mortgagee  may,  instead  of  proceeding  in  bankruptcy,  proceed 
in  the  Chancery  Division  against  the  trustee  for  the  purpose  of  having 
the  security  realised,  the  jurisdiction  in  chancery  not  being  taken 
away  by  the  B.  A.  1869  (r).  The  jurisdiction  of  chancery  in  the 
administration  of  creditors'  deeds  is  not  excluded ;  but  the  Court  of 
Chancery  wiU  not  exercise  its  jurisdiction,  except  in  cases  where  the 
Court  of  Bankruptcy  is  unable  to  give  adequate  relief  (s) ;  generally 
where  a  suit,  but  for  the  fact  of  bankruptcy,  would  be  fit  to  be  enter- 
tained by  the  Chancery  Division,  the  jurisdiction  is  not  taken  away 
by  the  Bankruptcy  Act  (t). 
Questions  of  Express  jurisdiction  is,  by  the  B.  A.  1869,  given  to  the  Courts  of 

Bankruptcy  to  decide  all  questions  of  priority  and  all  other  questions 
whatsoever,  whether  of  law  or  fact,  arising  in  any  case  of  bankruptcy, 
Dr  which  the  Court  may  deem  it  expedient  or  necessary  to  decide 
for  the  purpose  of  doing  complete  justice,  or  making  a  complete 
distribution  of  the  bankrupt's  property  (m)  ;  and  it  has  been  held 
that,  with  a  view  of  giving  effect  to  this  jurisdiction,  the  Court  may 
restrain  proceedings  at  law  (x),  or  in  chancery  (y),  or  out  of  the 
jurisdiction  (i).  But  this  power  can  only  be  properly  exercised 
where  the  Court  is  competent  to  give  complete  relief  (a).  A  mort- 
gagee, therefore,  cannot  be  restrained  from  proceeding  in  chanceiy  to 
foreclose  his  mortgage,  this  being  a  remedy  which  the  Court  of 

(0)  Mep.    Jones,    10   Ch.   663  ;    Mp.  {t)  Ellis  v.  Siller,  8  ih.  83. 

Eodgkimon,  1  Ch.  D.  702,  V.  C.  Bacon  ;  \u)  B.   A.    1869,    s.    72.      See   Exp. 

affirmed   2  li:   485  ;   Birmingham.,  iSsc.  Anderson,  5  Ch.   473  ;  39  L.  J.  Bank. 

Gohe  Co.,  11  Eq.   204,  C.  J.  Bacon  ;  see  49  ;  18  W.  E.  715  ;  22  L.  T.  N.  S.  361. 

BoUonv.  Ferro,  14  C.  D.  171,  V.  C.  Bacon.  (x)  Bxp.  Wood,  24  ih.  400  ;  19  W.  E. 

{p)  Escp.  Modgkinson,  swp.  60i,  1102 ;  S.  C.  siib  nam.  Mep.  Ewiri- 

(g)  Exp.  Mcmchester,  &c.  Co.,   18  Eq.  Ml,  6  Ch.  842  ;  40  L.  J.  Bank.  82. 

249,  V.  C.  Bacon.     See  Pmoles  v.  Bwr-  {y)  Exp.   Cohen,  7  Ch.  20;  41  L.  J. 

greaves,  3  De  G.  M.  &  G.  430  ;  17  Jur.  Bank.  17  ;   25  L.   T.   N.    S.   473  ;    20 

1083 ;  ib.  612.  W.  E.  69. 

(r)   White  v.  Simmonds,  6  Ch.  555  ;  (2)  Exp.  Tait,  13  Eq.   311  ;  41  L.  J. 

40.  L.   J.    Ch.    689  ;    19    V.   E.    939  ;  Bank.  32  ;  20  "W.  E.  318,  C.  J.  Bacon  ; 

Jermey  v.  Bell,  2  Ch.  D.  547,   V.   C.  Exp.  Ormiston,  24  L.  T.  N.  S.  197. 

Malins.  (a)  Exp.    Rwmbell,    sup.  ;    White  v. 

'         («)  Stone  V.  Thomas,  5  Ch.  219.  Simmons,  sup. 
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Bankruptcy  cannot  give  (b) ;  but  the  parties  may  submit  to  the 
jurisdiction  (c),  in  which  case  there  will  be  the  usual  six  months  (c). 

It  was,  however,  held  that  where  a  suit  for  foreclosure  is  brought 
by  a  mortgagee  against  the  trustee,  the  Court  of  Bankruptcy  may 
restrain  the  suit  and  make  an  order  for  sale  (d),  and  this  power  of 
injunction  is  not  taken  away  by  the  Jud.  Act,  1873,  s.  24,  subs.  6  (e) ; 
but  where  a  second  equitable  mortgagee  commenced  an  action  in  the 
Chancery  Division  against  the  first  mortgagee  and  the  trustee  of  the 
bankrupt  mortgagor  to  redeem  and  foreclose,  an  injunction  by  the 
Bankruptcy  Court  was  discharged  (/). 

The  trustee  of  a  bankrupt  mortgagee  may  bring  an  action  of  fore-  Mortgasor  and 

mortgagBe 

closure  in  the  Chancery  Division  against  the  trustee  of  the  bankrupt  both  bank- 
mortgagor,  and  need  not  apply  in  bankruptcy  (g) ;  and  where  an  ™^*' 
action  is  brought  by  the  mortgagee  against  the  trustee   in  the 
Chancery  Division,  the  Court  of  Bankruptcy  will  not  order  the 
delivery  up  of  the  deeds  upon  an  allegation  of  fraud  (h). 

(6.)  Sale  in  Bankruptcy  Court. 

Upon  application  by  motion  by  any  person  claiming  to  be  a  mort-  Application 

gagee  of,  or  to  have  security  over,  any  part  of  the  bankrupt's  estate  security. 

or  effects,  real  or  personal,  and  whether  such  mortgage  or  security 

be  by  deed  or  otherwise,  and  whether  the  same  be  of  a  legal  or 

equitable  nature,  the  Court  is  to  proceed  to  inquire  whether  such 

person  is  such  mortgagee,  or  is  entitled  to  such  security,  and  for 

what  consideration  and  under  what  circumstances,  and  if  it  shall  be  Proceedings 

tliereon. 
found  that  such  person  is  such  mortgagee,  or  is  entitled  to  such 

security,  and  no  sufficient  objection  shall  appear  to  the  title  of  such 

person  to  the  sum  claimed  by  him  under  such  mortgage  or  security, 

the  Court  is  then  to  proceed  to  take  an  account  of  the  principal, 

interest,  and  costs  due  upon  such  mortgage  or  security,  and  of  the 

rents  and  profits,  or  dividends,  interest,  or  other  proceeds  received  by 

such  person,  or  by  any  other  person  by  his  order  or  for  his  use,  in 

case  he  shall  have  been  in  possession  of  the  property  over  which  the 

mortgage  or  security  shall  extend,  or  any  part  thereof;  and  the  Court 

is  then  to  direct  notice  to  be  given  in  such  public  papers  as  it  shall 

think  fit,  when  and  where,  and  by  whom  and  in  what  way  the  said 

(6)   TThite    v.   Simmons,,  siip.  ;   Exp.  (/)  Exp.   Hirst,    11   ih.    278,    C;  J. 

Fletcher,  9  Ch.  D.  881,  C.  A.  BacOD. 

(c)  Exp.  Fletcher,  10  ib.  610,  C.  A.  (?)   WaddcU  v.   Toleman,    9  iJ.  212, 

{d)  Exp.  IHttm,,  1  ib.  557,  C.  A.  Fry,  J. 

(«)  lb.  {h)  Exp.  Famuli,  G  ib.  335,  C.  A. 

G  0  2 
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Application  of 
proceecls  of 
sale. 


Proof  for 
deficiency, 


Examination 
of  witnesses, 
&c. 


Where  power 
of  sale  exists. 


premises  or  property,  or  the  interest  therein  so  mortgaged,  or  over 
which  the  security  shall  so  extend  are  to  be  sold,  and  that  such  sale 
shall  be  made  accordingly,  and  that  the  trustee  (unless  it  be  other- 
wise ordered),  shall  have  the  conduct  of  such  sale  (i).  But  it  is  not 
imperative  on  any  mortgagee  to  make  such  an  application  (j).  All 
proper  parties  are  to  join  in  the  conveyance  to  the  purchaser  where 
necessary,  as  the  Court  shall  direct  (k). 

The  monies  to  arise  from  the  sale  of  the  mortgaged  property  are 
to  be  applied  in  the  first  place  in  payment  of  the  costs,  charges,  and 
expenses  of  the  trustee  of,  and  occasioned  by,  the  application  to  the 
Court,  and  of  and  attending  such  sale ;  and  then  in  payment  and 
satisfaction,  so  far  as  the  same  will  extend,  of  what  shall  be  found 
due  to  the  mortgagee  or  person  having  security  for  principal,  interest, 
and  costs,  and  the  surplus  of  such  monies  (if  any)  are  to  be  paid  to 
the  trustee. 

But  in  case  the  monies  to  arise  from  the  sale  shall  be  insufficient 
to  pay  and  satisfy  what  shall  be  so  found  due  to  the  mortgagee  or 
person  having  security,  then  he  will  be  entitled  to  prove  as  a  creditor 
for  such  deficiency,  and  receive  dividends  thereon  rateably  with  the 
other  creditors,  but  so  as  not  to  disturb  any  dividend  or  dividends 
then  already  made  (l)'. 

For  the  better  making  Such  inquiry  and  taking  such  account, 
and  making  a  title  to  the  purchaser,  all  parties  may  be  examined  by 
the  Court  upon  interrogatories,  or  otherwise  as  it  shall  think  fit,  and 
are  to  produce  before  the  Court  upon  oath,  all  deeds,  papers,  and 
writings  in  their  respective  custody  or  power  relating  to  the  estate 
and  effects  of  the  bankrupt  as  the  Court  shall  direct  (m). 

Lord  Loughborough's  Order,  8  March,  1794  (n),  was  superseded 
by  rules  78—81  B.  A.  1869,  11  Ch.  D.  282. 

An  appUcation  for  a  sale  by  a  mortgagee  whose  mortgage  deed 
contains  a  power  of  sale  is,  in  general,  unnecessary,  but  the  Court 
has  jurisdiction  upon  such  an  application,  and  may  order  a  sale  if 
it  is  for  the  benefit  of  the  bankrupt's  estate  (o) ;  and  the  mortgagee 
may  waive  his  special  power  of  sale,  and  apply  to  the  Court  for  an 
order  for  sale  in  his  general  character  of  mortgagee  (p) ;  but  the 


(i)  Bk.  Rule,  78,  1870  ;  Rots.  Bky, 
299,  ed.  3. 

(.;■)  n. 

(k)  Rule  79,  iJ. 
{I)  Rule  80,  ib. 
(m)  Rule  81,  ili. 


(n)  2  Cooke's  Bk.  Law,  266  ed.  1823. 

(o)  Exp.  Bacon,  2D.  &  C.  181.  See 
fi^).  Moore,  ib.  7. 

(p)  Exp.  Sherman, .Buck.,  462;  Exp. 
Drake,  1  M.  D.  &  De  G.  539 ;  £ay. 
Baglchole,  1  Rose,  432. 
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mortgagee,  selling  under  his  power,  cannot  purchase,  or  employ  any  Mortgagee 
person  to  purchase,  the  property  on  his  own  account  (q).     And  if  puJ^hlg'^"'"'* 
a  mortgagee,  selling  under  his  power,  buys,  the  Court  will  order  Where  pur- 
the  property  to  be  put  up  again  at  the  price  bid  by  the  mortgagee ;  le^e.  ^  "" 
and  if  no  more  is  offered  it  will  hold  him  to  his  bargain  (r). 

The  same  incapacity  to  purchase  applies  also  to  any  creditor 
having  a  pledge,  who  sells  it  independently  of  the  Court. 

There  will  be  no  order  for  sale  if  the  security  be  open  to  suspi-  No  order  in 
cion  of  any  taint,  as  (formerly)  of  usury  (s) ;  or  if  it  be  for  money  picion. 
which  cannot  properly  be  secured  by  mortgage  (i) ;  or  if  the  lender, 
having  notice  of  a  trust,  lend  the  money  to  the  trustee  for  his  own 
purposes  (u) ;  or  where  the  bankruptcy  follows  so  close  upon  the 
deposit  as  to  raise  a  presumption  of  fraudulent  preference,  unless  it 
be  rebutted  by  evidence  (x) ;  and  in  such  cases,  the  Court  always 
requires  satisfactory  proof  that  the  security  was  not  made  in  con- 
templation of  bankruptcy.  But  the  application  may  be  ordered  to 
stand  over  pending  an  inquiry  into  the  existence  and  circumstances 
attending  the  creation  of  the  debt  and  deposit  and  to  enable  the 
trustee  to  apply  for  a  delivery  of  the  deeds  (y). 

Ail  order  for  sale  was  refused  on  account  of  the  staleness  of  the  Stale  demand, 
demand,  where  twelve  years  had  elapsed  between  the  deposit  and 
the  application,  the  bankrupt  being  dead,  and  there  being  no  written 
evidence  of  the  debt  («).    But  there  can  be  no  sale  where  the  security  Cases  where  no 
is  inoperative  for  want  of  compliance  with  some  legal  formality,  as  made, 
enrolment  (a) ;  nor  where  the  title  to  the  mortgaged  property  is 
hampered,  as  where  it  consisted  of  a  share  of  partnership  property, 
subject  to  a  right  of  pre-emption,  and  required  the  taking  of  part- 
nership accounts  to  ascertain  its  value  (&) ;  nor  where  it  cannot  be 
separately  sold  without  injury  as  in  the  case  of  fixtures  in  a  house 
which  was  not  subject  to  the  security  (c) ;  nor  where  the  property 
was  subject  to  other  incumbrances  belonging  to  persons  not  before 
the  Court  and  the  priorities  and  validity  of  which  were  disputed  by 

(?)  Ej-p.   Frmwis,    1   D.   &    C.    274  ;  2  M.  &  A.  72  ;  Exp.  Morgan,  1  M.  D.  & 

Exp.  Pedder,  1  M.  &  A.  327  ;  3  D.  &  C.  D.  116  ;  Exp.  Clouten,  3  ib.  187.     But 

g22.  see  Exp.  Heathcoate,  2  ib.  711. 

(r)  lb.  (y)  Ksh.  Mtg.  626. 

(s)  Exp.  Nunn,  1  Dea.  393.  (z)  Exp.  Jones,  3  M.  &  A.  327. 

(t)  Exp.  Wake,  2  ib.  362.  (a)  Ehep.  Miller,  3  Do  G.  &  S.  553  ;  18 

(m)  Exp.  Turner,  9  Mod.  418.  L.  J.  Bank.  9. 

{x)  Fish.  Mtg.  526,  ed.  3  ;  Exp.  Wake,  (b)  Exp.  Broadbent,  1  M.  &  A.  635  ; 

Slip. ;  Exp.  Airmvorth,  2  Dea.  663  ;  3  M.  4  D.  &  C.  3  ;  Exp.  Attwood,  2  M.  &  A.  24. 

&  A.  451  ;  E.rp.  Dcicdncij,  4  D.  &  C.  181 ;  (c)  Exp.  Sykes,  13  Jur.  486. 
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Paa-t  in 
dispute. 


the  petitioner,  ■  sales  in  such  cases  being  disadvantageous  to  the^ 
bankrupt's  estate.  But  in  complicated  cases,  the  mortgagee  may 
enter  a  claim  for  the  whole  amount  of  his  debt,  until  the  question 
of  right  is  determined  (d).  And  if  part  only  of  the  property  be  the 
subject  of  litigated  rights,  the  Court  will  order  sale  of  the  other  part, 
without  prejudice  to  the  right  of  the  applicant  against  the  part  in 
respect  of  which  the  order  is  refused  (e).  Sale  may  also  be  ordered 
of  the  separate  estate  of  one  partner,  mortgaged  for  a  partnership 
debt,  where  he  alone  becomes  bankrupt,  though  there  will  be  no 
proof  against  his  estate  (/). 

The  vendor  of  real  estate  who  has  not  conveyed  (g),  and  the 
vendor  of  personalty  who  retains  the  indicia  of  property  (h),  have 
the  same  right  as  a  mortgagee  to  an  order  for  sale,  and  no  sale  will 
be  effected  unless  the  vendor  is  served  (i). 

There  must  be  privity  of  contract  between  the  owner  of  the  equity 
of  redemption  and  the  mortgagee,  in  order  to  entitle  the  latter  to 
the  usual  order  for  sale ;  as  if  the  bankrupt  be  only  a  purchaser  of 
the  equity  of  redemption,  and  not  personally  liable  for  the  debt  to 
the  mortgagee  {k). 

A  lessee's  covenant  not  to  assign  without  the  licence  of  the  lessor 
does  not  affect  the  right  to  a  sale  (1) ;  though  it  would  be  so  if  the 
lease  were  determinable  on  the  committal  of  an  act  of  bank- 
ruptcy (m).  And  on  a  sale,  the  mortgagee  will  not  be  ordered  to 
indemnify  the  trustee  against  the  covenants,  he  having  had  the 
option  of  rejecting  the  lease  (m). 
Sub-mortgagee.  A  sub-mortgagee  of  the  bankrupt  may  obtain  a  sale  of  the  bank- 
rupt's interest  in  the  original  security  (o) ;  and  if  the  original 
mortgagee  purchases  the  equity  of  redemption,  and  the  trustee 
rejects  it,  the  sub-mortgagee  may  include  it  in  his  sale  (p). 

A  security  for  the  payment  of  an  annuity  may  be  realised  under 
the  direction  of  the  Court,  in  the  same  way  as  in  the  case  of  an 
ordinary  mortgage.     In  such  cases,  the  proceeds  will  be  applied. 


Vendor's  lien. 


Privity  of 

contract 

necessary. 


Leaseholds. 


Indemnity  to 
trustee. 


Security  for 
annuity. 


(d)  Exp.  Bignold,  1  Dea.  515  ;  3  M.  & 
A.  706. 

(c)  Exp,  Wace,  2  M.  D.  &  De  G.  730; 

(/)  Fish.  Mtg.  629,  ed.  3 ;  :Efep. 
Lloyd,  3  M.  &  A.  601  ;  3  Dea.  305. 

((?)  Exp.  Oyde,  1  G.  &  J.  Z2Z  ;  Exp. 
Lord  Smforth,  1  Eose,  306. 

(h)  Exp.  Sheppwrd,  2  M.  D.  &D.  431 ; 
Exp.  Twining,  1  ih.  691. 

(i)  Exp.  Wright,  3  M.  &  A.  49. 

{k)  Exp.  Keightley,  3  De  G.  &  S.  583. 
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{t)  Exp.  SJierman,  Buck,  462 ;  Exp. 
Drake,  1  M.  D.  &  D.  639 ;  Exp.  Eagle- 
hole,  1  Eose,  432. 

(m)  lb.,  and  see  inf.,  p.  395. 

(n)  Exp.  Fletetier,  1  D.  &  C.  318  ; 
B.  A.  1869,  s.  23. 

(o)  lb.  ;  and  see  inf.,  p.  395. 

(p)  Exp.  Hodgson,  1  6.  &  J.  12  ;  Exp. 
Bacon,  2  D.  &  C.  181  ;  Exp.  Barnes,  3 
Deac.  223  ;  3  M.  &  A.  497. 
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after  paying  the  expenses,  in  payment  of  any  arrears  due  at  the 

date  of  the  bankruptcy,  and  the  value  of  the  annuity  (g).     If  the 

annuity  is  secured  by  a  policy  of  insurance,  the  proceeds  of  the 

policy  will  be  applied  after  paying  expenses,  first,  in  payment  of 

past  premiums  paid  by  the  creditor  and  interest  thereon,  and  then 

in  paying  the  arrears  and  value  of  the  annuity  (r). 

The  order  of  sale  may  be  made,  though  the  period  has  not  The  time  for 

calling  in  not 
expired  before  which,  under  the  terms  of  the  mortgage,  the  debt  arriTed. 

could  not  be  called  in,  on  the  ground  that  the  mortgagee  has  lost 

the  responsibility  of  the  bankrupt  (s). 

The  trustee  has  no  power  to  redeem  a  mortgage  before  the 
time  (t). 

The  mortgagee  who  applies  for  a  sale  must  bring  before  the 
Court  all  persons  with  whom  deeds  relating  to  the  property  have 
been  deposited  by  the  bankrupt  (u). 

In  the  ordinary  course,  the  conduct  of  the  sale  will  be  given  to  Conduct  of 
the  trustee  (x) ;  and  it  will  make  no  difference  in  this  respect  that 
the  mortgage  deed  contains  a  power  of  sale  (y).  But  if  the  creditor 
entitled  to  the  security  happens  to  be  the  trustee  under  the  bank- 
ruptcy, or  he  and  the  trustee  have  the  same  solicitor,  some  inde- 
pendent solicitor  ought  to  be  employed  to  make  the  necessary- 
inquiries  as  to  the  security,  and  to  take  the  account,  as  well  as  to 
conduct  the  sale  (z). 

Although  the  trustees  delay  selling  under  an  order  obtained  by 
the  mortgagee  for  sale  of  the  mortgaged  premises,  with  liberty  for 
him  to  bid,  the  Court  will  not  give  the  mortgagee  the  conduct  of 
the  sale  (a). 

If  the  mortgagee  desires  to  bid  at  any  sale,  he  may  do  so,  with  Leave  to  bid 
the  leave  of  the  Court.     Such  permission  will  generally  be  given, 
although  the  mortgage  contains  a  power  of  sale,  as  it  is  for  the 
advantage  of  the  creditors  that  there  should  be  as  many  bidders  as 

(q)  Exp.  Slack,  1  G.  &  J.   346  ;  Exp.  2  D.  &  C.  60 ;  Exp.  McGregor,  i  De  G. 

Price,  Buck,  221  ;  Es^).  Webb,  2  G.  &  J.  &  S.  603  ;  Exp.  Cuddon,  3  M.  D.  &  D. 

29 ;  Exp.  Fisher,  ib.  102  ;  Exp.  Key,  1  302. 

Mad.  428.  iv)  ^^P-  Davis,  1  M.  &  A.  89 ;  Exp. 

(r)  Exp.    Tiermy,    Mont.    78  ;    Exp.  Eodgson,  sup. 

Varnish,  1  M.  D.  &  D.  514.  {«)   Exp.   Gowdry,    2  ib.    Ill ;    Exp. 

(s)  Exp.   Bignold,  3  M.  &  A.  477  ;  3  Eol/e,  1  D.  &  C.  77  ;  Mont.  515  ;  Exp. 

Dea.   151  ;  Seaton  v.   Timjford,  11  Eq.  Greenwood,  1  D.   &  C.  542  ;  Exp.  Lees, 

591,  V.  C.  Bacon  ;  23  L.  T.  N.  S.  648.  2  ib.  360.     See  Exp.  Haines,  4  Dea.  20  ; 

(t)  Eob.  Bky.  284,  ed.  2  ;  305,  ed.  3.  Mont.  &  Ch.  32  ;  Exp.  Bromagc,  De  6. 

(m)  Exp.  Burt,  1  M.  D.  &  D.  191.  375  ;  10  Juv.  974. 

(x)  liule  78,  1870.     See  Exp.  Smith,  (a)  Exp.  McGregor,  sup. 
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Leave  to  bid. 


When  mort- 
gagee trustee. 


Costs  when 
lea^e  to  bid. 


Purehase 
without  leave. 

Leave  to  bid 
nunc  pro  tunc. 


possible  (6).  But  if  a  mortgagee  applies  for  leave  to  bid,  he  must 
come  before  the  Court  in  the  character  of  a  mere  mortgagee,  and 
waive  any  power  of  sale  vested  in  him  (c),  and  must,  it  seems,  pay 
the  costs  of  the  petition  {d).  But  they  will  be  payable  out  of  the 
proceeds  of  the  sale,  if  the  trustee  consents  (e) ;  or  if  the  applica- 
tion is  for  a  sale  and  for  leave  to  bid  together  (/). 

But  if  the  mortgagee  is  also  the  trustee,  the  value  of  the  property 
should  be  previously  ascertained,  and  directions  given  for  it  not.  to 
be  sold  for  less  than  a  specified  sum  {g). 

Where  the  equitable  mortgagee  applying  for  a  sale  is  also 
the  petitioning  creditor  and  the  trustee,  the  order  for  sale  will 
not  be  made  ex  parte,  but  will  be  served  on  the  bankrupt,  and  on 
one  of  the  creditors,  with  notice  that  the  service  is  by  order  of  the 
Court  Qi).  And  where  the  applicant  was  the  assignee  of  another 
estate,  the  creditors  of  which  were  interested  in  the  security,  no 
order  for  sale  was  made  until  the  appointment  of  persons  in  the 
nature  of  assignees  to  protect  such  interest  (i). 

An  equitable  mortgagee  must  pay  the  costs  of  the  order  on  a 
separate  petition  for  leave  to  bid,  unless  the  trustee  consents  to 
their  being  paid  out  of  the  estate.  But  on  the  usual  petition  for  a 
sale  and  leave  to  bid,  where  there  is  a  memorandum,  the  costs  are 
out  of  the  estate  (k). 

If  the  property  be  bought  in  by  the  trustee,  the  mortgagee,  by 
applying  for  a  second  sale,  waives  all  claim  against  the  trustee  for 
any  difference  in  the  amount  of  biddings  between  the  first  and 
second  sales  (Z). 

In 'some  cases  a  purchase  by  a  mortgagee,  bidding  without  leave 
of  the  Court,  has  been  supported  (m) ;  and  if  the  trustee  consents, 
an  order  may  be  obtained,  giving  the  mortgagee  leave  to  bid  nunc 
pro  tunc  (m). 


(6)  Exp.  Hodgson,  1  G.  &  J.  12  ;  £kq>. 
Davis,  1  M.  &  A.  89 ;  M>^.  Bacon,  2 
D.  &  C.  181. 

(c)  Sup.  Daiiis,  sup.  ;  Downes  v.  Graac- 
brook,  3  Mer.  200. 

(d)  Hxp.  Williams,  1  D.  &  0.  489  ;  1 
Mont.  614  ;  Hxp.  Hammond,  Buck,  464  ; 
Exp.  SoUnson,  Mont.  &  Mac.  261. 

(c)  Exp.  Say,  1  Mont.  364;  Exp. 
Willia/ms,  sup.  ;  Exp.  Berkeley,  2  M.  & 
A.  54  ;  Anon,  3  M.  D.  &  D.  339. 

(/)  Exp.  Brown,  1  D.  &  Ch.  34. 

((/)  Exp.    Young,    De  G.    146 ;    Exji. 


Holyrmin,  8  Jur.  156. 

(K)  Me  Parker,  Mont.  &  Bli.  394. 

(i)  Exp.  Haines,  4  Dea.  20  ;  M.  &  Ch. 
32. 

(Jc)  Mont.  &  Ayr.  Bk.  by  Miller  &  Koe, 
254. 

{I)  Exp.  Baldock,  2  D.  &  C.  60. 

(m)  Exp.  Ashley,  1  M.  &  A.  88  ;  3D. 
&  C.  510  ;  Exp.  Geller,  2  Mad.  262  ; 
Exp.  Pedder,  1  M.  &  A.  327. 

in)  Exp.  Yorke,  3  M.  D.  &  D.  329  ; 
Exp.  Pedder,  sup. 
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A  mortgagee  who  obtains  leave  to  bid  will,  if  he  becomes  the  Deposit  ana 
purchaser,  be  subject  to  the  same  rule  as  any  other  purchaser  as  to  ''°^*^- 
payment  of  a  deposit  and  costs  (o). 

The  Court  cannot  compel  a  second  mortgagee  who  does  not 
claim  under  the  bankruptcy  but  rests  on  his  security  to  concur  in 
a  sale  obtained  by  a  prior  mortgagee  {p). 

If  the  Court  decide  in  the  first  instance  on  the  validity  of  the 
claim  of  the  mortgagee,  the  decision  is  conclusive  in  bankruptcy  {q). 

If  the  trustee  himself  become  the  purchaser,  being  also  a  mort- 
gagee, the  property  will  be  ordered  to  be  resold,  subject  to  his 
claim  as  mortgagee  (r). 

In  questions  respecting  the '  existence  of  equitable  mortgages,  as 
by  deposit  of  deeds  and  the  like,  the  Court  will  not  ia  future  refer 
the  question,  but  will  themselves  decide  the  point  (s). 

By  8  &  9  Vict.  c.  15,  auction  duty  on  sales  is  aboHshed.  Auction  duty. 

Where  trustees  in  bankruptcy  are  selling  the  mortgaged  premises, 
the  Court  will  not  order  the  mortgagee  to  deliver  up  the  mortgage 
deed  till  payment  {t).  When  a  mortgagee  purchases  under  the 
Court,  and  his  mortgage  principal  and  interest  up  to  March  exceed 
the  purchase  money,  he  is  let  into  possession  on  Christmas 
previous  (m). 

In  a  case  of  composition,  the  Court  of  Bankruptcy  has  no  juris-  Composition, 
diction  to  make  an  order  for  sale  at  the  instance  of  an  equitable 
mortgagee  of  the  estate  of  the  debtor  {x), 

A  release  of  the  equity  of  redemption  by  the  trustee  is  valid  {xx). 

(6.)  Deposit  of  title  deeds. 
The  creditor  by  deposit  of  title  deeds  can  have  a  sale  under  Proof  of 

Art  "VfliTl  CP  R 

r.  78  of  1870  ;  but  if  he  insist  by  his  petition  and  affidavit,  that 
the  deposit  was  made  as  a  security  for  future  advances,  as  well  as 
for  the  debt  then  due,  and  the  debtor,  by  affidavit,  deny  the  fact, 
the  Court  will  direct  an  inquiry  in  respect  of  what  debt  the  deposit 

(o)  Exp.    Tatham,   1  M.    &  A.    335  ;  (s)  Sxp.  SmUh,  1  D.  &  C.  441. 

E3!p.  Stephens,  2  ib.   31  ;  Eiq>.    Wilson,  (t)  Exp.  IHtton,  1  Oh.  D.  557,  C.  A. 

Mont.   &  Ch.   110  ;  Bowles  v.  Perring,  And  see  Exp.  Pannell,  6  i6.  335,  C.  A. 

5  J.  B.  Moore,  290  ;  2  Bro.  &  B.  457.  (m)  Bates  v.  Bonnor,  7  Sim.  427. 

(p)  Eim.  Jackson,  5  Ves.  357.  (x)  Exp.  Manchester  <fc  Liverpool  Dis- 

{q)  Exp.  Jennings,  2  Sw.  360.  trict  Banking  Co.,  In  re  Littler,  18  Eq. 

(r)  Exp.    Turvill,   3  D.   &    C.   346  ;  249,  C.  J.  Bacon. 

Exp.  Beynolds,  5  Ves.  707  ;  Exp.  Bodg-  (xx)  Melbourne  Banking  Co.,  4  App.  C. 

son,  sup.  ;  Exp.  Lewis,  1  G.  &  J.  69 ;  156. 
Ea^.  Buxton,  ib.  355. 
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Memorandum 
incomplete. 


Written 
memorandum. 


was  made  {y).     If  the  deposit  was  made  by  the  solicitor  of  the 
bankrupt,  it  must  be  shown  that  he  had  authority  to  make  it  {z). 

The  right  of  the  depositee  to  a  sale  is  not  affected  either  by  an 
imperfection  in  the  memorandum  or  in  the  deposit,  provided  the 
intention  to  cotnplete  the  security  be  shown.  Freeholds  and  lease- 
holds have  alike  been  ordered  to  be  sold  where  the  deposit  of  the 
deeds  relating  to  both  was  complete,  but  the  memorandum  related 
to  one  only  {a) ;  and  where  both  were  specified  in  the  memo- 
randum, but  the  deeds  relating  to  one  only  were  deposited  (6). 
Nor  is  it  affected  by  an  arrangement  made  subsequent  to  the 
security  between  the  mortgagor  and  a  third  person,  under  which 
the  latter  acquires  an  interest  in ,  the  mortgaged  property  (c) ;  and 
if  an  equitable  mortgagee  take  a  legal  mortgage  with  notice  of  the 
bankruptcy,  his  right  to  a  sale  under  the  equitable  mortgage  is 
only  suspended,  and  revives  when  the  legal  security  is  declared  to 
be  inoperative  {d). 

A  memorandum  of  deposit  is  not  necessary  to  enable  the  mort- 
gagee to  obtain  an  order  for  sale ;  but  if  there  is  written  evidence 
attending  the  deposit,  he  will  be  entitled  to  the  costs  of  his  petition 
for  sale,  but  not  otherwise  (e) ;  and  if  there  is  a  deposit  of  free- 
holds and  leaseholds,  or  several  deposits,  with  written  evidence  only 
quoad  one  set  of  deeds,  or  if  there  be  a  memorandum  with  a  verbal 
extension,  the  costs  will  be  apportioned  (/). 

The  usual  order  for  sale  has  been  refused  after  twelve  years  from 
the  date  of  the  deposit,  when  there  was  no  memorandum  {g) ; 
but,  in  case  of  suspicion,  an  inquiry  will  be  directed  (/i).  Such 
costs  must  be  paid  by  the  mortgagee  personally,  and  not  out 
of  the  produce  of  the  sale  (i).  On  the  other  hand,  if  the  trustees 
raise  objections  on  frivolous  or  mistaken  grounds,  they  will  only 


iy)  Exp.  Mowntfort,  14  Ves.  606  ; 
Exp.  Martin,  2  M.  &  A.  243 ;  4  D.  &  C. 
457.  And  see  Me  May,  Fonb.  Bky.  R. 
243 ;  Ferris  y.  Mullins,  2  Sm.  &  G.  378  ; 
18  Jur.,718  ;  Basket.v.  Skeel,  11  W.  R. 
1019,  V.  C.  "Wood  ;  Maugham  v.  Ridley, 
8  L.  T,  N.  S.  309,  V.  C.  "Wood  ;  Sliaw  v. 
Foster,  5  L.  R.  H.  L.  321;  affirming 
McCreight  v.  Foster,  5  Ch.  604. 

(z)  Fxp.  Coleman,  i  Dea.  242. 

(a)  Esq).  BoUnson,  1  D.  &  C.  119. 

(6)  Exp.  Loathes,  3  ib.  112. 

(c)  Eoqi.  Booth,  2  ib.  59. 

{d)  Exp.  Harvey,  3  Dea.  647  ;  M.  & 
Ch.  261. 


(e)  Eayp.  Brightens,  1  Sw.  3  ;  Exp. 
Trew,  3  Hadd.  372.  And  see  Anon,  2 
ift.  281  ;  Exp.  Sykes,  Buck,  349  ;  Exp. 
Moss,  3  De  G.  &  S.  5G9  ;  13  Jur.  866  ; 
and  Exp.  Anderson,  3  De  G.  &  S.  600  ; 
Exp.  Baa-day,  5  De  6.  M.  &  G.  403  ;  1 
Jur.  N.  S.  1145,  L.  C  &  J.  ;  JExp.  Ding- 
wall, 6L.  T.  N.  S.  915. 

(/)  Exp.  Robinson,  sup.  ;  Exp.  Ford, 
3  M.  D.  &  D.  457  ;  Exp.  Thorpe,  3  M. 
&  A.  441. 

{g)  Exp.  Janes,  ib.  152,  327. 
■  (/i)  Exp.  Clouter,  7  Jur.  135,  Ct  of 
Review. 

(i)  Exp.  Some,  1  Madd.  622. 
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have  costs  out  of  the  general  estate,  or  may  be  made  to  pay  the 
costs  which  arise  out  of  their  improper  opposition  (k).  In  cases 
out  of  hankruptcy,  it  is  not  material  that  there  is  no  written 
memorandum  (Z). 

If  a  security  is  created  by  the  deposit  of  mortgage  securities,  the  Where  security 
bankrupt's  interest  in  them  will,  on  the  application  of  the  depositee,  mort^e 
be  directed  to  be  sold  (m) ;  but  if  there  is  any  doubt  as  to  the  securities, 
nature  or  amount  of  the  bankrupt's  interest  under  the  original 
mortgage,  this  ought  to  be  ascertained  before  a  sale  is  directed  (n). 


(7.)  Interest. 

The  mortgagee  cannot  charge  interest  beyond  the  date  of  the 
order  of  adjudication  until  there  is  a  surplus  (o),  and  interest 
wrongly  paid  must  be  refunded  (p) ;  but,  under  special  circum- 
stances, as  where  the  mortgagee  has  postponed  the  sale  at  the 
request  of  the  assignees,  or  has  made  some  special  agreement, 
interest  after  the  bankruptcy  has  been  allowed  (g').  The  rule  as 
to  interest  only  applies  to  the  mortgagees  who  come  to  the  Court 
for  assistance  (r). 

If  the  mortgagee  is  in  possession  of  the  premises,  though  he 
cannot  prove  for  the  interest,  yet  he  may  calculate  interest  as 
against  his  security  up  to  the  time  of  taking  the  accounts  (s) ;  so, 
in  the  case  of  a  security  by  way  of  indemnity,  proof  for  interest  will 
be  allowed  up  to  the  time  of  payment  (t). 

And  where  mortgagees  realised  their  security  by  proceedings  income  during 
in   chancery   and  proved  for   the   deficiency,  they  were   allowed  oeedings. 
to  apply  the  income  arising  from  their  security  subsequent  to  the 
bankruptcy  towards  paying  interest  on  their  debt  during  the  same 
period  (v). 

(k)  lb.  ;  Eaip.  Bate,  1  Mont.  &  C.  58.  De  G.  Jo.  &  Sm.  516  ;  32  L.  J.  Bk.  58. 

(I)  Coniiell  V.  Hardic,  3  Y.  &  C.  582 ;  (j)  Exp.  Kensington,  sup.  ;  Griffith  & 

Queen  Y.  Chambers,  i  ib.   54.     And  see  Holmes  Bky.  641.  Bnt  see  Mcp.  Follard, 

Lewis  V.  John,  9  Sim.  306.  1  M.  D.  &  D.  270 ;  Ea^.  Burrell,  3  M. 

(m)  Exp.   Powell,   De    G.     435.     See  &  A.  440  ;  see  re  Savin,  7  Ch.   760  (in 

Exp.  Smith,  2  M.  D.  &  D.  587 ;  see  sup.  liquidation), 
p.  390.  (r)   Exp.  Badger,   i  Ves.   165 ;  Exp. 

(n)  Exp.  Bignold,  3  M.  &  A.  706  ;  1  Lubbock,  sup. 
Dea.  515  ;  Ei^.  Mackay,  1  M.  D.  &  D.  (»)  Exp.  Bamsbottom,  2  M.  &  A.  79. 

550.  (m)  Exp.  Pollard,  sup.  ;  Exp.  Lubbock, 

(0)  B.  A.  1869,  s.  36th  ;  rule  77,  1870  ;  sup. 
Exp.  ICermngton,  2  M.  &  A.  300.  (f)  Exp.  Pen/old,  4  De  G.  &  Sm.  282. 


ip)  Exp.  Lubbock.  9  Jur.  N.  Sfj^j^^ed  by  Microsoft® 


396 


MOETGAGES  IN  BANKRUPTCY  AND  "WINDING  UP.        Chap.  37 


Equitable 
mortgage. 


Legal  mort- 


(8.)  Bight  to  rents  and  profits. 

An  equitable  mortgagee  is  entitled  to  the  rents  and  profits  of  the 
property  comprised  in  his  security  from  the  time  of  the  order  for 
sale,  which  in  the  case  of  an  equitable  mortgagee  is  regarded  as 
equivalent  to  an  order  for  a  receiver  {x).  And,  under  special  cir- 
cumstances, he  has  been  held  entitled  to  the  rents  from  an  earlier 
date  (y).  An  equitable  mortgagee,  however,  has  no  legal  right  to 
receive  rents,  and  therefore  notice  by  him  to  the  tenants  to  pay 
them  to  him  will  give  him  no  right  to  them  prior  to  the  order  for 
sale  (z).  But  he  will  not  be  required  to  refund  any  rents  which  he 
may  have  actually  received  (a). 

A  legal  mortgagee,  on  the  other  hand,  has  a  legal  right  to  re- 
ceive the  rents  of  the  property  comprised  in  his  security,  and  he 
may  do  so  by  giving  the  tenants  notice  to  pay  the  rents  to  him  (6). 
And  on  this  ground  it  is  held  that  an  order  for  sale  gives  a  legal 
mortgagee  no  title  to  rents  and  profits,  it  being  considered  to  be 
his  own  neglect  if  he ,  omits  to  exercise  his  legal  right  (c) ;  unless, 
indeed,  he  does  this  by  arrangement  with  the  trustee  and  on  the 
understanding  that  the  omission  shall  not  prejudice  him  (d). 
Notice,  however,  by  a  legal  mortgagee  to  the  tenants  to  pay  their 
rents  to  him,  will  not  entitle  him  to  recover  from  the  trustee  any 
rents  received  by  the  latter  after  such  notice  (e) ;  but  his  remedy 
will  be  against  the  tenants. 


Equitable 
mortgagee. 

Legal 


(9.)  Right  to  growing  crops. 

An  equitable  mortgagee  is  entitled  to  growing  crops  on  land  in 
the  mortgagor's  occupation,  from  the  date  of  his  application  for  a 
sale(/).  But  a  legal  mortgagee  is  not  entitled  to  the  growing 
crops,  unless  he  actually  takes  possession  ;  and  he  cannot  recover 

(k)  Bobs.  Bky.  288,  ed.  2  ;  310,  ed.  3  ;      Pope  v.  Biggs,  i  Man.  &  K.  198  ;  9  B.  & 
Exp.  Bignold,  2  M.  &  A.  16  ;  Exp.  Thorpe, 
3  Dea.  85  ;  3  M.  &  A.  441. 

(!/)  Exp.  Bignold,  2  ib.  214  ;  4  Dea.  & 
C.  259  ;  Exp.  Smith,  3  M.  D.  &  D.  680 ; 
Exp.  Bamsbottom,  2  M.  &  A.  79  ;  Ea^. 
Pen/old,  4  De  G.  &  S.  282  ;  Ssqi.  Pollard, 
1  M.  D.  &  De  G.  264. 

(s)  Exp.  Bwrrell,  3  M.  &  A.  439 ;  Sep. 
Scott,  ib.  592. 

(a)  Svmpter  v.  Cooper,  2  B.  &  Ad.  223; 
Garry  v.  Sharratt,  10  B.   &  Cr.  716  ; 


Cr.  245. 

(ft)  Pope  V.  Biggs,  sup.  ;  Exp.  Living, 
2  M.  &  A.  223. 

[0)  Ib. 

{d)  Exp.  Barnes,  3  ib.  497.  See  Exp. 
Carr,  2  M.  D.  &  D.  534. 

(e)  Exp.  Wilson,  1  Eose,  444  ;  2  V.  & 
B.  252. 

(/)  Exp.  Bignold,  2  G.  &  J.  273.  See 
Exp.  Alexander,  ib.  275. 
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in  respect  of  crops  which  before  he  obtains  possession  have  been 
carried  off  by  the  mortgagor  or  his  trustee.  And  where  a  mort- 
gagee obtained  the  usual  order  for  sale,  and  subsequently,  before 
the  crops  were  sold,  applied  to  the  assignees  for  possession  in 
order  to  take  and  sell  the  crops,  it  was  held  that  he  was  not  en- 
titled to  an  account  against  the  assignees  in  respect  of  the  crops 
which  were  disposed  of  by  them,  or  for  delivery  up  of  those  which 
were' not  sold  {g).  But  where  in  a  Hquidation  the  mortgagee  put 
a  man  in  possession  and  applied  to  the  trustee  for  the  crops,  the 
latter  was  restrained  from  cutting  the  growing  crops  (h). 

(10.)  Protected  transactions. 

Transactions  by  a  mortgagee  with  a  bankrupt  mortgagor  after  an 
act  of  bankruptcy  and  before  adjudication  are  protected,  if  they 
fall  within  any  of  the  following  : 

1.  Any  payment  made  in   good  faith,  and  for  value  received, 

to  any  bankrupt. 

2.  Any  payment  or  delivery  of  money  or  goods  belonging  to  a 

bankrupt  made  to  such  bankrupt  by  a  depositary  of  such 
money  or  goods. 

3.  Any  contract  or  dealing  with  any  bankrupt  made  in  good 

faith,  and  for  valuable  consideration  (i), 

and  (subject  and  without  prejudice  to  the  provisions  in 

the  act  specified) 

4.  Any  disposition,  or  contract  with  respect  to  the  disposition, 

of  property  by  conveyance,  transfer,  charge,  delivery  of 
goods,  payment  of  money,  or  otherwise  howsoever  made 
by  any  bankrupt  in  good  faith  and  for  valuable  con- 
sideration. 

5.  Any  execution  or  attachment  against  the  land  of  the  bank- 

rupt executed  in  good  faith  by  seizure. 

6.  Any  execution  or  attachment  against  the  goods  of   any 

bankrupt  executed  in  good  faith  by  seizure  and  sale  (k). 

7.  The   mortgagee  having  in  all  these  cases    at    the    time 

no  notice  of  any  act  of  bankruptcy  committed  by  the 
bankrupt,  and  available  against  him  for  adjudication  (l). 

(g)   Exp.     Temple,    1    ih.    216.     See  V.  C.  Hall. 
Hodgson  v.  Gascoigne,  5  B.  &  Aid.  88  ;  (i)  B.  A.  1869,  s.  94,  subs.  1,  2,  3. 

Partridge  v.  Bere,  ib.  604.  (k)  B.  A.  1869,  s.  96,  subs.  1,  2,  3. 

{h)  Bagnall  v.  Villar,  12  Ch.  D.  812,  {I)  lb.  a.  94  &  95.    See  sup.  p.  125. 
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What  are 
protected 
transactions. 


Notice. 


A  bond  fide  loan  of  money  to  a  bankrupt  after  an  act  of  bank- 
ruptcy, but  before  the  order  for  adjudication,  is  valid  {m).  An 
unregistered  bill  of  sale  of  growing  crops  is  protected  (w).  Where, 
under  a  building  contract,  the  owner  had  a  power  to  seize  the 
materials  and  plant  in  case  of  default,  a  seizure  after  a  liquidation 
petition  had  been  filed  was  held  to  be  protected  (o).  The  notice  in- 
tended by  the  act  is  actual  notice  of  a  complete  act  of  bankruptcy  (^), 
and  the  words  "  available,  for  adjudication  "  mean  available  for  the 
adjudication  actually  made,  i.e.,  an  act  of  bankruptcy  within  six 
months  from  the  petition  (pp). 


(11.)  Preferential  debts. 
The  debts  in  bankruptcy  hereinafter  mentioned  are  to  be  paid  in 
priority  to  all  other  debts  and  between  themselves  such  debts  rank 
equally,  and  are  paid  in  full,  unless  the  property  of  the  bankrupt  is 
insufficient  to  meet  them,  in  which"  case  they  abate  in  equal  pro- 
portions between  themselves :  that  is  to  say. 

All  parochial  or  other  local  rates  due  from  him  at  the  date  of 
the  order  of  adjudication,  and  having  become  due  and 
payable  within  twelve  months  next  before  such  time ; 
All  assessed  taxes,  land  tax,  and  property  or  income  tax, 
assessed  on  him  up  to  the  fifth  day  of  April  next  before 
the  date  of  the  Order  of  adjudication,  and  not  exceeding 
in  the  whole  one  year's  assessment. 
All  wages  or  salary  of  any  clerk  or  servant  in  the  employment 
of  the  bankrupt  at  the  date  of  the  order  of  adjudication, 
not  exceeding  four  months'  wages  or  salary,    and  not 
exceeding  fifty  pounds. 
All  wages  of  any  labourer  or  workman  in  the  employment  of 
the  bankrupt  at  the  date  of  the  order  of  adjudication,  and 
not  exceeding  two  months'  wages  (g). 


Mortgages  by 
trustee. 


(12.)  Generally. 
An  equity  of  redemption  passes  to  the  trustee,  whether  valuable 
or  not  (r). 

The  trustee  of  a  bankrupt  may,  with  the  sanction  of  the  com- 


(ot)  See  Cannan  v.  Denew,  10  Bing. 
292  ;  Feamley  v.  Wright,  6  Bing.  N.  C. 
446  ;  5  ii.  89. 

(n)  Exp.  Pmjne,  11  Ch.  D.  539,  0.  A. 

(o)  Se  Waugh,  4  ib.  524,  C.  J.  Bacon. 

{p)  Conway  v.  Nail,   1  C.  B.    643  ; 


Bird  V.  Bass,  6  Man.  &  G.  143. 

(pp)  JSkp.  Gilbey,  8  Ch.  D.  248;  C.  A. 

(?)  32  &  33  Vict.  0.  71,  s.  32,  subs.  1, 
2;  Rob.  on  Bank,  App.  685. 

({•)  Desborough  v.  Harris,  5  De  G.  M. 
&  G.  439  :  1  Juv.  N.  S.  986. 
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mittee  of  inspection,  mortgage  or  pledge  any  part  of  the  property 
of  the  bankrupt  for  the  purpose  of  raising  money  for  the  payment 
of  his  debts  (s). 

(13.)  Mortgages  in  Winding  up. 

Where  a  mortgagee  has  commenced  an  action  against  a  com- 
pany before  the  winding  up,  he  ought  to  have  leave  under  sect.  87 
of  the  Companies  Act,  1862,  to  proceed  with  his  action,  except 
under  special  circumstances,  or  unless  the  same  relief  is  given  to 
him  in  the  winding  up  as  he  would  obtain  in  the  action  (i).  See 
as  to  execution  upon  judgments  (m). 

Before  the  Jud.  Act,  in  the  winding  up  of  companies,  as  in  the  Mortgagee 
administration  of  the  estate  of  a  deceased  mortgagor,  the  mort-  g°5u|."ty 
gagee  was  entitled  to  avail  liimself  of  all  his  rights  against  the 
mortgagor's  general  estate,  and  also  of  his  security.  He  was 
allowed  to  prove  for  his  whole  debt,  and  also  to  make  what  he  could 
of  his  security,  not  receiving  more  than  twenty  shillings  in  the 
pound,  and  the  debt  of  the  secured  creditor  was  taken  as  it  stood 
when  the  claim  was  sent  in,  although  the  security  might  have 
been  partly  realised  before  adjudication  (x). 

But,  in  the  administration  by  the  Court  of  the  assets  of  any  jud.  Act. 
person  dying  after  the  1st  November,  1875,  and  whose  estate  may 
prove  to  be  insufficient  for  the  payment  in  full  of  his  debts  and 
liabilities,  and  in  the  winding  up  of  any  company  under  the  Com- 
panies Act,  1862  and  1867,  the  assets  of  which  may  prove  to  be 
insufficient  for  the  payment  of  its  debts  and  liabilities  and  the 
costs  of  winding  up,  the  same  rules  shall  prevail  and  be  ob- 
served as  to  the  respective  rights  of  secured  and  unsecured  credi- 
tors, and  as  to  debts  and  liabilities  proveable,  and  as  to  the 
valuation  of  annuities,  and  future  and  contingent  liabilities  re- 
spectively, as  may  be  in  force  for  the  time  being  under  the  law  of 
bankruptcy,  with  respect  to  the  estates  of  persons  adjudged 
bankrupt  (2/). 

(*)  B.   A.   1869,  s.  27  (1)  ;  35   &  36  Forwood's  Claim,  5  Ch.  18  ;  Coupland's 

Vict.  c.  58,  s.  101  (1),  Ireland.  Claim,  8  Eq.  472  ;  5  Ch.  167  ;  Leech's 

(i)  Exp.  Lloyd  <t  Co.,  6  Ch.  D.  339,  Claim,  6  *.  388 ;  Banner  t.  Johnston, 

C.  A.  5  L.  R.  H.  L.  157  ;  Re  Oxford,  &c.  Eall 

(m)  Sup.  p.  120.  Co.,  8  Eq.  691  ;  5  Ch.  433;  Re  Joint 

(a;)  Mason  v.  Bogg,  2  My.  &  Cr.  443 ;  Stock  Discount  Co.,  ib.  86 ;  Re  Humber 

overnUing  Greenwood  v.  Taylor,  1  Euss.  Ironworks  Co.,  ib.  88  ;  Re  Oriental  Com- 

h  My.  185  ;  Greenwood  v.  Firth,  2  Ha.  mercial  Bank,  6  Eq.  582,  V.  C.  Glffard. 

241,  n  ;  Marshall  v.  McAravey,  3  Dr.  &  {y)  Jud.  Act,  1875,  c.  77,  s.  10.     And 

W.  252  ;  Kellock's  Case,  3  Ch.  769.   And  see  sup.  p.  381—6,  and  inf.,  p.  511. 
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MORTGAGES  IN  BANKEUPTCY  AND  WINDING  UP.         Chap.  37. 


Cases  within 
Jud.  Act. 

Proof  against 
two  estates. 


This  provision  does  not  extend  to  the  winding  up  of  a  company 
which  was  commenced  before  the  act  came  into  operation  [z). 

A  secured  creditor  upon  bills  of  exchange,  for  which  two  com- 
panies are  liable,  cannot  be  required  to  deliver  up  the  bills  until  he 
has  received  his  principal,  interest  and  costs  in  full  (a). 

Where  a  creditor  holds  debentures  as  a  security  for  his  debt,  he 
cannot  prove  for  the  amount  of  the  debentures,  but  only  for  the 
amount  of  his  debt  {b). 

The  bankruptcy  rules  as  to  reputed  ownership  are  not  to  be 
applied,  under  sect.  10  of  the  Jud.  Act,  X875,  in  the  winding  up  of 
a  limited  company  (c) ;  nor  so  as  to  enable  a  landlord  to  distrain 
for  rent  due  by  the  company  before  the  winding  up  order  (d).  Nor 
does  the  section  comprise  the  obligations  of  the  company  under 
covenants  in  a  lease  to  pay  rent  and  not  to  assign  without  consent, 
no  breach  having  taken  place  (e).  Nor  is  the  mortgagee  of  the 
lease  in  possession  entitled  to  have  part  of  the  assets  impounded 
for  future  rent  (/). 

But  sect.  87  of  B.  A.  1869,  by  which  an  execution  creditor  for 
more  than  5DL  loses  the  benefit  of  his  execution  if  the  sheriff  has 
notice  of  an  act  of  bankruptcy  within  fourteen  days  after  a  sale, 
applies  (g) ;  also  the  mutual  credit  clause  in  bankruptcy  (h),  and 
a  contributory  cannot  set  off  a  judgment  debt  against  calls  (i). 

But  sect..  6  of  B.  A.,  1869,  which  relates  to  the  statement  of 
the  petitioning  creditor  (a  secured  creditor)  in  his  petition  as  to 
his  security  and  its  value  (j)  does  not  apply;  and  there  is  no  priority 
of  local  rates  as  in  bankruptcy  (fe). 

Secured  creditors  have  a  right  to  appear  on  the  hearing  of  a 
winding  up  petition  without  having  elected  between  their  security 
and  the  assets  (l). 


{z)  Be  Suche  dk  Co.,  1  Oh.  Div.  48  ;  45 
L.  J.  Ch.  D.  12  ;  33  L.  T.  N.  S.  774 ; 
24  W.  R.  184  ;  Pkcenix  Bessemer  Steel 
Co.,  45  L.  J.  Ch.  D.  11;  33  L.  T.  N.  S. 
403  ;  24  "W.  R.  19. 

(a)  Warrant  Mnwnce  Co.'s  Case,  10 
Eq.  11,  M.  R. 

(6)  BlaJcely  Ordnamce  Co.,  8  ib.  244, 
M.  R. 

(»)  Me  Crumlin  Viaduct  Works  Co.,  11 
ib.  755,  M.  R. 

{d)  Coal  Consumers'  Co.,  4  Ch.  D.  625, 
V.  C.  Malins ;  46  L.  J.  Ch.  D.  501 ;  35 
L.  T.  N.  S.  729  ;'  25  W.  R.  300. 

(e)  Westhourne  Grove  Drapery  Co.,  5 
Ch.  D.  248,  V.  C.  Bacon. 


(/)  lb- 

{g)  Printing,  &c.  Co.,  8  Ch.  D.  535, 
M.  E.  And  se&  Stockton,  &c.  Co.,  10  ii. 
335,  C.  A.  ;  Re  Therise  &  Co.,  W.  N. 
1879,  31  M.  R.  But  see  contra,  lie 
Micha/rds  &  Co.,  ib.  65,  J.  Fry.  And  see 
sup.  p.  126. 

(A)  CampUlVs  Case,  4  Ch.  D.  470, 
V.  C.  Bacon. 

(t)  Gill's  Case,  12  ib.  765,  V.  C. 
Bacon. 

0')  Moor  V.  Anglo-Italian  Bk.,  10  ib. 
681,  M.  R. 

(A)  Albion  Co.,  7  ib.  547,  M.  R. 

{I)  Carmarthen,  <S:c.  Iron  Co.,  45  L.  J. 
Ch.  D.  200 ;  24  W.  R.  109,  M.  R. 
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1.  Vendor's  lien  for  unpaid  pv/rchase  money  .        .        .  401 

2.  Vendee's  lien  if  contract  rescinded       .         .         .     .  402 

3.  What  security  takes  away  the  lien  oj  the  vendor        .  404 

4.  Whether  lien  affects  third  persons         .         ,         .     .  408 

5.  Vendor's  lien  against  a  railway  or  other  company      .  410 

6.  Marshalling,  how  affects  lien 411 

7.  Vendor's  lien  does  not  apply  to  personal  estate       .     .  412 

8.  Covenant  to  mortgage  and  covenant  to  settle       .         .  413 

9.  Lien  of  trustees  .......  415 

10.  Lien  for  breach,  of  trust,  lie 416 

11.  Lien  of  tenant  for  life         .         .         ....  419 

12.  Lien  of  joint  owners        ......  420 

13.  Lien  of  bond  fide  possessor 421 

14.  Lien  on  West  India  estates 422 

15.  Liens  in  other  cases 423 

(1.)  Vendor's  lien  for  unpaid  purchase  money. 
If  a  vendor  convey  his  estate  to  the  vendee,  and  the  purchase- 
money  or  part  thereof  remains  unpaid,  although  the  consideration 
is  upon  the  face  of  the  instrument  expressed  to  be  paid  and  by  a 
receipt  indorsed  on  the  deed  acknowledged  to  be  received  (a),  the 
vendee  becomes  a  trustee  for  the  vendor  for  the  amount  of  the  money 
unpaid  (6),  and  the  vendor  has,  by  an  implied  contract  between  him 
and  the  vendee,  a  lien  on  the  estate  for  the  amount  of  the  money  (c) ; 

(a)  See  MacJcreth  v.  Symmons,  15  Ves.  Ch.  233. 

337 ;   Coppin  v.    C.    2  P.    Wms.    291 ;  (6)  PolUxfen  v.  Moore,  3  Atk.   272  • 

Saunders  v.  Leslie,    2  Ba.   &  Be.   514.  Blackburn  v.  Oregson,  1  Bro.  C,  C.  424. 

But  the  receipt  was  conclusive  at  law,  (c)  Blackburn  v.  Gregson,  sup.  ;  Mac- 

unloss  merely  fraudulent.     Hoivntree  v.  kreth   v.    Symmons,    sup.  ;    Cowell   v. 

Jacob,  2  Tannt.  141.     And  see  Lampon  Simpson,  16  Ves.  279  ;  Smith  v.  Hibbard 

V.  Gorke,  5  B.  &  Aid.  606  ;  Winter  r.  2  Dick.  730  ;  Harrison  v.  Southcote    2 

Lord  Anson,  1  S.  &  S.  444,  and  Worthing-  Ves.  S.  389  ;   Chipman  v.   Tanner    1 

(on  V.  Morgan,  16  Sim.  547  ;  18  L.  J.  Vem.  267. 

D  D 
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and  the  lien  exists  as  well  after  as  before  conveyance  (d).  And  this 
rule  was  appHed  to  the  case  of  a  conTeyance  which  on  the  face  of  it 
was  a  purchase,  although  intended  as  a  trust ;  the  trust  not  being 
in  writing,  the  party  lost  his  estate,  but  had  a  lien  for  the  purchase- 
money  stated  in  the  conveyance  (e).  So,  if  a  third  person  advance 
the  purchase-money,  or  a  part  of  it,  it  seems  that  he  may,  by  parol 
agreement  between  the  parties  at  the  time  of  sale,  have  the  benefit 
of  the  lien  (/) ;  and  where  the  husband  completed  the  contract  of 
purchase  which  the  wife  had  entered  into  before  the  marriage,  his 
assignee  was  held  to  have  a  lien  for  the  purchase-money  and  interest 
and  lasting  improvements,  from  the  time  of  completing  the  contract, 
he  accounting  for  the  rents  and  profits  from  that  time  (g). 

At  law,  however,  before  the  Jud.  Act  (h),  the  vendor,  after  con- 
veyance, had  no  lien  on  the  title  deeds  for  the  unpaid  purchase- 
money  {i) ;  but,  by  sect.  25,  sub-sect.  11  of  that  act,  the  rule  in 
equity  prevails  in  all  Courts. 
Case  of  a  ^^  "^^y  *1^°  ^^'^  remark,  that  when,  after  a  devise  of  an  estate, 

devise.  tj^g  estate  is  contracted  to  be  sold  by  the  devisor,  his  lien  for  the 

purchase-money  is  not  such  an  interest  in  the  land  as  will  come 
within  the  23rd  sect,  of  1  Vict.  c.  26,  and,  therefore,  the  purchase- 
money  will  belong  to  the  personal  representatives,  and  not  to  the 
devisee  (k). 

(2.)  Vendee's  lien  if  contract  rescinded. 
In  like  manner,  if  a  vendee  advance  all  or  any  part  of  the  money 
to  the  vendor,  and  the  contract  is"  broken  off,  an  implied  contract 
arises,  by  which  the  vendee  has  a  lien  on  the  land  (l) ;  and  if  the 
vendee  properly  declines  to  complete,  he  has  a  lien  for  the  deposit 
and  interest  on  unpaid  purchase-money,  and  for  interest  on  the 
payments  (m),  and  also  for  the  costs  of  a  suit  by  himself  or  the 

(d)  Wrout  V.  Dawes,  25  Beav.  369  ;  i      Beav.  1.     But  see  Urant  t.  Vause,  1  Y. 
Jur.  N.  S.  397.  &  C.  C.  C.  580 ;  1  Sug.  Vend.  302,  ed. 

(e)  Lemon,  v.  Whitley,  4  Eiiss.  423.  10;  187,  ed.  14. 

(/)  See  Dryden  v.  Frost,  3  My.  &  Cr.  (I)  See  Burgess  v.  Whmte,  I  Wm.  Bl. 

673,  and  the  obaeryationa  of  Lord  Gotten-  160;    Lacrni    v.    Merlins,    3    Atk.    4- 

ham.     But  nota  that  in  that  case  the  Maekreth  v.  Symmorn,  15  Ves.  345. 

party  claiming  the  benefit  of  the  lien  had  (m)  Hose  v.  Watson,  10  H.  L.  672  ;  10 

also  a  deposit  of  title  deeds.  Jur.    N.    S.    297  ;   33  L.   J.    Ch.   385  ; 

(g)  Mesom  V.  Clarkson,  4  Ha.  97.  Wythes  v.  Lee,   3  Drew.  396;   2  Jur.' 

(A.)  36  &  37  Viet.  c.  66.  N.  S.  7  ;  compromised  ib.  130 ;  Turner 

(i)  Gfoode  T.  Burton,  1  Exo.  189 ;  16  v.  Marriott,  3  Eq.  744,  V.  C.  Malins ; 

L.  J.  Exo.  309 ;  Esdaile  v.  Oxenham,  3  Aberaman  Iron  Wks.  v.  Wickens  5  ib. 

B.  &  Or.  225.  485,  V.  C.  Malins. 
(i)  Farrar  v.  Earl  of  Winterton,  S 
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vendor  to  compel  performance  of  the  contract  (n),  and  this  lien 
attaches  on  the  deeds  (o).     And  so  if  the  vendee  has  resold  before  Resale  by 
completion,  the  sub-purchaser  will  have  a  lien  for  what  he  has 
paid   upon  the  interest  which  the  vendee  had  acquired  by  part 
payment  of  the  purchase-money  (p). 

If  the  purchaser,  after  paying  his  purchase -money,  has  been  Porchase- 
evicted,  it  seems  he  has  a  lien  on  the  purchase-money,  if  it  can  be  marked!*'^ 
earmarked,  against  the  vendor,  but  not  against  an  assignee  of  the 
fund  for  valuable  consideration  without  notice  (q). 

If  the  purchase  goes  oif  through  the  fault  of  the  purchaser,  he 

has  no  lien  for  what  he  has  paid  (r). 

If  the  vendor,  when  the  contract  goes  off  after  payment  of  the  When  vendor 

a  mortgagee, 
purchase-money,  is  a  mortgagee,  the  lien  of  the  purchaser  will 

attach  only  upon  the  interest  of  the   mortgagee  (s) ;   and  if  the 

mortgagee  is  trustee  for  others,  the  lien  may  affect  their  interests 

also  (t) ;  and  in  one  case,  the  Court  followed  the  purchase-money 

into  the  stock  into  which  it  had  been  invested  by  the  vendor,  and 

that  notwithstanding  a  transfer  to  a  third  person  (w).     The  case  in 

question,  however,  was  reversed  on  other  grounds,  and  has  been 

questioned  (x). 

The  lion  extends  to  money  advanced  by  the  unpaid  vendor  to  the  improvements 
purchaser  for  improvements  (y).  ^  '®°  °^' 

There  is  no  lien  where  the  contract  is  illegal  (z). 

The  lien  will,  in  case  of  vendor  or  vendee,  bind  the  lands  in  the  Volunteers  and 
hands  of  the  party  himself  and  his  heirs,  and  also  of  volunteers,  with  notice, 
and  hondfide  purchasers  with  notice  claiming  under  him  (a).     And 
the  vendor's  lien  wiU,  if  the  deed  of  conveyance  be  retained  by  him, 
prevail  against  a  mortgagee  or  purchaser  from  the  vendee  with  a 
legal  conveyance,  who  neglects  to  inquire  after  the  deed  (&). 

(n)  MiddUtm  v.  Mcmatj,  2  H.  &.N.  (a)  Sug.  V.  &  P.  281,  ed.  11 ;  256,  e  . 

233  ;  Turner  v.  Marriott,  sup.  14. 

(o)  Oxeriham  v.  Esdaile,   2   Y.  &  J.  {y)  Exp.  Linden,  1  M.  J).  &  D.  428  : 

493;   3  ib.   262;  Esdaile  T.   Oxcnham,  10  L.  J.  N.  S.  Bky.  22. 

gup.                                       '  {^)  Ewing  v.  Osbaldeston,  2  My.  &  Cr. 

(p)  Aberaman  Iran  Workay.  Wickens,  88.                                           , 

4Ch.  101.                  .      .  ,     {fb)VadcrethY.  SymfmM,15yes.SZ7-, 

(q)  Color  y.  Earl  of  Pembroke,  1  Bro.  Walker  v.   Preswick,  2  Ves.   S.   622.; 

C.  C.  301  ;  ib.  282.            .  Elliot  r.  Edwards,  3  B,  &  P.  183  ;  Gib- 

(r)  Dinny.  Oravi,  5  De  G.  &  S.  451.  Sow  v.  5roirfaK,  2  Eq.  Ca.  Ab..682D; 

(s)  Wythes  v.  Lee,  -smp.  Lavies  v.  Thomas,  fiY.&G.  Exc.  234. 

(J)  lb.  (*)   Worthington  v.  Morgan,  16  Sim, 

(«)  Small  V.  Atlwood,  Yo.  507.  547  ;  18  L.  J;  Ch.  283. 

D  p  2, 
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Chap.  3S. 


Personal  secu- 
rity insuffi- 
cient. 


OoTenant. 


Mortgagee 
from  Tondee 
without  notice. 


(3.)  What  secwrity  takes  away  the  lien  of  the  vendor. 

This  implied  contract  may  be  rebutted  by  clear  and  irresistible 
evidence  shewing  the  intention  of  the  parties  that  the  estate  shall 
not  be  a  security  for  the  money  (c).  The  questions  in  the  books 
relating  to  equitable  liens  on  real  estate  have  principally  turned  on 
this  point. 

Notwithstanding  old  cases  {d),  it  is  settled  that  a  mere  personal 
security,  whether  a  bond  (e),  bill  of  exchange  (/),  promissory 
note  {g),  or  the  like,  without  more  {h),  and  whether  negotiated  or 
not  (i),  will  not  of  itself  be  sufficient  to  remove  the  lien ;  nor  is 
there  any  distinction  on  the  point  between  freeholds  and  copyholds, 
the  lien  equally  affecting  each  species  of  property  (fc).  And  the 
same  would  seem  to  apply  to  a  covenant  by  the  vendee  for  pay- 
ment ;  at  least  if  the  conveyance  is  not  expressed  to  be  made  in 
consideration  of  the  covenant  (Z). 

And  the  doctrine  was  held  by  Lord  Manners  to  apply  a  fortiori 
to  the  case  of  a  sum  expressly  charged  by  wiU  on  land,  and  which, 
in  the  settlement  of  another  sum,  was  expressed  to  be  paid  or  secured 
to  be  paid  by  the  owner  of  the  land  as  the  consideration  for  the 
settlement  (m) ;  the  sum  was  not  paid  but  secured  by  a  bond  which 
was  held  to  be  only  a  collateral  security,  the  charge  remaining. 

A  contract  to  deprive  a  vendor  of  his  lien  must  be  explicit  (n). 

Where  the  conveyance  is  executed,  the  lien  is  postponed  to  a 
subsequent  mortgagee  from  the  vendee  without  notice  (o). 

The  equitable  deposit  of  title  deeds  by  the  vendor  attaches  on 
the  unpaid  purchase-money  (p). 


(c)  15  Ves.  341. 

[d)  Fawell  v.  Heelis,  Amb.  724  ;  1  Bro. 
C.  C.  422,  note  ;  2  Dick.  485 ;  Bond  v. 
Kent,  2  Vera.  281 ;  1  Eonb.  Eq.  153  j 
Natm  V.  JProwse,  6  Ves.  752. 

(c)  Eecurle  v.  Botelers,  Gary,  25.  And 
see  Winter  t.  Lord  Anson,  1  S.  &  S.  445, 
deciding  contrA,  but  reversed  by  L.  C.  3 
Russ.  488.  See  Collins  v.  C.  31  Beav. 
346. 

(/)  Hughes  v.  Kearney,  1  Sch.  &  Lef. 
136  ;  Orcmt  v.  Mills,  2  Y.  &  B.  309  ; 
Exp.  Peake,  1  Mad.  346 ;  Qunn  v. 
BoUTcow,  10  Ch.  492. 
.  {g)  Gibbons  v.  Braddall,  2  Eq.  Ca. 
Abr.  682  D, 


(/i)  MacJtreth  v.  Symrmns,  15  Ves. 
337. 

(i)  Ex^.  Learimg,  2  Rose,  79. 

(Jc)   Winter  v.  Lord  Anson,  sup. 

\l)  3  Sug.  Vend.  866,  ed.  11.  See 
Clarke  v.  RoyU,  3  Sim.  602  ;  BuekUmd 
V.  Pocknell,  13  ib.  406. 

(ot)  SoMnderST.  Leslie,  2  Ba.  &B.  609; 
Barker  v.  Smark,  3  Beav.  64 ;  Mard- 
mck  V.  Mynd,  1  Anst.  111. 

(n)  Frail  v.  Bllis,  16  Beav.  350  ;  22 
L.  J.  Ch.  467. 

(o)  Smith  V.  Evans,  28  Beav.  59;  6 
Jur.  N.  S.  388,  M.  E. 

( p)  Rayne  v.  Baker,  1  Gi£f.  241 ;  6  Jur. 
N.  S.  366. 
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The  form  of  conveyance  is  not  conclusive  (q)'. 

A  stipulation  for  payment  of  the  purchase-money  within  a  certain 
time  after  a  resale  (r)  amounts  to  an  abandonment  of  the  lien. 

The  difficulty  is  in  ascertaining  what  act  is  sufficient  for  such  What  act 
purpose  short  of  an  express  agreement.  Lord  Eldon,  in  Mackreth  "  '^'^ ' 
V.  Symmons  (s),  observed,  "  the  more  modem  authorities  upon  this 
subject  have  brought  it  to  this  inconvenient  state  :  that  the  question 
is  not  a  dry  question  upon  the  fact,  whether  a  security  was  taken ; 
but  it  depends  upon  the  circumstances  of  each  case,  whether  the 
Court  is  to  infer  that  the  lien  was  intended  to  be  reserved,  or  that 
credit  was  given,  and  exclusively  given,  to  the  person  from  whom 
the  other  security  was  taken."  In  Nairn  v.  Prowse  (t),  the  vendee 
transferred  long  annuities,  with  an  agreement  that,  if  the  price  did 
not  rise  within  two  years  so  that  the  stock  might  be  sold  for 
2,200Z.,  the  vendee  would  make  good  the  deficiency;  the  stock 
sold  for  less  than  2,200?. ;  and  the  vendor  claimed  a  lien  for  the 
difference ;  but  the  M.  R.  thought  this  transaction  a  sufficient 
evidence  of  intention  that  the  lien  should  not  subsist.  Of  this 
decision.  Lord  Eldon,  in  Mackreth  v.  Symmons  (s),  hardly  seemed 
to  approve,  considering  that  a  vendor  might  be  inclined  to  give  a 
vendee  a  chance  of  the  benefit  of  the  rise  without  parting  with  the 
equitable  lien  (u). 

A  mortgage  of  other  lands  for  the  whole  or  part  of  the  purchase-  Mortgage 
money  {x),  or  a  mortgage  of  the  purchased  estate  for  part  of  the  ^  °'®°  ' 
purchase-money  permitting  the  rest  to  remain  on  personal 
security  (y),  has  also  been  thought  sufficient  for  the  purpose  of 
discharging  the  lien  on  the  purchased  estate,  in  the  first  instance 
wholly,  and  in  the  second  instance  to  the  amount  of  the  money 
remaining  on  the  personal  security.  But  the  former  Lord  Eldon  did 
not  seem  to  hold  quite  conclusive  (z),  notwithstanding  the  opinion  of 
the  M.  E.  in  Nairn  v.  Prowse  (t)  that  it  could  be  hardly  thought 
that  it  was  intended  the  party  should  have  a  double  mortgage. 
The  latter  may  certainly  be  admitted  to  carry  almost  irresistible 
evidence  of  intention  that  the  money  on  the  personal  security 
should  not  form  a  lien  on  the  estate. 

(q)  Frail  v.  Ellis,  sup.  (a)  Naim,^  v.  Prowse,  sup.  ;  Eyre  v. 

(r)  Exp.  Parkes,  1  G.  &  J.  228.  .Sadlier,  15  Jr.  Ch.  1. 

(s)  15  Ves.  350.  (y)  Bond  v.  Kent,  2  Vem.  281. 

(/)  6  ih.  752.  (')  5  Ves.   341  ;  Saunders  v,   Leslie, 

(i«)  15  ih.  349.  suiK 
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Security  of  a 
tliird  person. 


Purchase- 
money  trust 
money. 


Purchaser 
tenant  at  a 
rent  to  secure 
the  purchase 
money. 


Set-off  by 
agent. 


Mortga!;ee 
reconveying. 


Assignment  of 
the  Hen. 


So  a  bond  and  mortgage  of  part  of  the  estate  have  been  held  to 
exclude  the  lien  of  the  tendor  on  the  residue  (a). 

Whether  the  additional  security  of  a  third  person  is  sufficient  to 
displace  the  vendor's  lien  does  not  appear  to  have  been  expressly- 
decided.  Lord  St.  Leonards  was  of  that  opinion  (6).  But  it  has 
been  held  that  bills  of  exchange,  drawn  by  the  purchaser  on 
himself  and  his  partner,  had  not  that  effect  (c). 

If  the  vendor  knows  that  the  purchase-money  is  trust  money, 
and  suffers  one  of  the  trustees  to  retain  part  of  it,  without  the 
knowledge  of  the  co-trustees  or  the  cestui  que  trust,  he  has  no  lien 
for  the  part  so  retained  (d). 

If  it  be  agreed  on  a  purchase  that  the  purchase-money  shall 
remain  charged  on  the  land  for  a  certain  time,  that  the  purchaser 
shall  pay  interest,  and  that,  in  case  of  his  default,  he  shall  be  con- 
sidered as  tenant  to  the  vendor  at  a  rent  (the  amount  of  the 
interest),  with  a  covenant  for  payment  of  the  interest,  this  stipu- 
lation does  not  alter  the  nature  of  the  contract,  and  if  the  purchaser, 
after  being  let  into  possession  but  without  a  conveyance,  becomes 
bankrupt,  his  certificate  is  a  bar  to  an  action  on  the  covenant, 
though,  of  course,  the  vendor  is  entitled  to  the  land  (e). 

If  the  agent  for  both  vendor  and  vendee  is  the  debtor  of  the 
latter,  and  without  any  special  authority  from  the  vendor,  agrees 
with  the  vendee  to  set  off  the  debt  against  the  purchase-money,  the 
vendor's  lien  remains  unaffected  (/). 

A  mortgagee,  reconveying  without  being  paid  off,  or  being  paid 
by  bills  that  are  dishonoured,  has  a  similar  lien,  it  seems,  to  that 
of  a  vendor  (g). 

A  mere  parol  assignment  of  his  lien  for  value,  by  the  vendor  to 
a  third  person,  seems  to  be  within  the  Statute  of  Frauds.  But  if, 
at  the  time  of  the  purchase,  it  be  agreed  by  parol  Tjetween  the 
vendor  and  purchaser  and  a  third  person  that  such  third  person 
shall  have  the  benefit  of  such  lien,  and  the  title  deeds  are  at  the 
same  time  deposited  with,  or  are  then  in  the  possession  of  such 
third  person,  the  latter  can  enforce  the  lien  {h). 

In  Dry  den  v.  Frost  (h),  the  person  claiming  the  benefit  of  the 


[a)  Capper  V.  Spottiswoode,  Taml.  21.  (/)  VandaUur  v.  Blagrave,  6  Beav. 

(6)  3  Sug.  Vend.  188,  ed.  10 ;  675,  ed.  £65. 

14.  (g)  Teed  v.  CarrntJiers,  2  T.  &  C.  C.  C. 

(c)  Gfrani  v.  Mills,  2  Ves.  &  Be.  306.  31. 

(d)  White  T.  Wakefield,  7  Sim.  401.  (A)  3  My.  &  Cr.  670. 

(e)  Hope  Y,  Bqqth,  1  B.  &  Ad.  498. 
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lien  for  the  unpaid  purchase-money  hy  agreement  was  in  possession 
of  the  title  deeds,  on  which  he  had  a  lien  for  his  costs  as  attorney 
of  the  vendor  and  as  the  representative  of  an  equitable  incum- 
brancer. In  Meux  v.  Smith  (hh),  where  part  of  the  purchase-money 
was  advanced  by  the  landlord  on  the  sale  of  a  sub-lease  by  the 
lessee  and  a  simultaneous  deposit  of  the  sub-lease  made,  the  land- 
lord was  held  to  have  a  lien;  but  the  deposit  was  made  the  sole 
ground  of  the  judgment ;  so  that,  independently  of  the  deposit  of 
title  deeds,  there  is  no  express  authority  that  a  third  person  can, 
by  parol  agreement,  acquire  the  benefit  of  the  vendor's  lien  (i). 

Lord  St.  Leonards  (k)  appeared  still  to  think  that  the  doctrine  Where  estate 
of  equitable  lien  extended  to  the  case  of  an  estate  sold  in  considera-  annuity, 
tion  of  an  annuity  secured  by  bond  or  covenant ;  and  cited,  as  an 
authority,  Tardiff  v.  Scrughan  (l),  heard  before  Lord  Camden,  in 
which  a  father  conveyed  his  estate  to  his  two  daughters  as  joint 
tenants  in  fee,  in  consideration  of  an  annuity  secured  by  their  joint 
bond ;  and  one  daughter  conveyed  her  moiety  to  her  husband  for 
Hfe,  and  it  was  decreed  that  the  husband  should  keep  down  a  moiety 
of  the  annuity.  But  Lord  Eldon,  in  Mackreth  v.  Symmons  (m), 
disapproved  the  doctrine,  and  decided  in  opposition  to  it. 

And,  in  Clarke  v.  Royle  (n),  the  Court  expressed  an  opinion 
that.  Lord  Eldon,  in  Mackreth  v.  Symmons  (m),  had  expressly  over- 
ruled the  decision  in  Tardiff  y.  Scrughan  (I).  In  Clarke  v.  Royle  (n),  Tardiff  v. 
however,  the  Court,  instead  of  deciding  the  case  in  opposition  to  '^"'^  "" 
Tardiff  v.  Scrughan  (I),  endeavoured  to  distiaguish  the  case  before 
the  Court  from  that  of  Tardiff  v.  Scrughan  (l),  on  the  ground  that,  in 
the  latter  case,  simply  a  bond  was  given  for  the  annuity,  whilst,  in 
Clarke  v.  Royle  (n),  the  deed  of  conveyance  recited  the  agreement 
to  convey  on  covenants  being  entered  into  by  the  purchaser  for 
payment  of  an  annuity  and  a  contingent  sum  of  money,  which 
covenants  were,  in  the  deed  of  conveyance,  stated  as  forming  such 
consideration,  and  were  contained  in  the  purchase  deed.  Under 
such  circumstances,  and  considering  Winter  v.  Anson  (p)  an 
authority,  the  Court  decided  that  the  annuity  and  contingent 
sum  were  not  charges  on  the  estate.  It  will  be  remembered  that, 
Winter  v.  Lord  Anson  (p)  was  afterwards  reversed,  and,  therefore, 
so  far,  the  authority  of  Clarke  v.  Royle  (n)  is  weakened. 

^hh)  11  Sim.  421.  (>»)  15  Ves.  [352.     See  Exp.  JAiey,  2 

(i)  But  see  the  judgment  in  Drydm  r.  M.  &  A.  609. 

Frost,  sttp.  ("■)  3  Sim.  502. 

{k)  V.  &  P.  676,  ed.  14.  {p)  i  Erss.  402, 
[1)  1  Bro.  C.  C.  423. 
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Clariti  T.  But  Clarke  v.  Royle  was  followed  in  a  case  {q},  where  the  annuity 

■  was  secured  by  a  deed  of  covenant  of  even  date  with  the  conveyance, 

and  the  latter  recited  the  grant  of  the  annuity,  and  was  expressed 
to  be  made  in  consideration  of  it.  It  was  held  that  the  annuitant 
had  no  lien.  But  the  V.  C.  said  that,  if  what  he  is  reported  to 
have  said  in  Clarke  v.  Royle,  with  reference  to  the  overruling  of 
Tarddff  v.  Scrughan  (r),  was  correct,  he  had  spoken  too  strongly, 
and  that  he  did  not  wish  it  to  be  understood  to  be  his  opinion  that 
Lord  Eldon  had  overruled  that  case  point  blank.  The  same  prin- 
ciple was  also  recognised  in  Parrott  v.  Sweetland  (s),  in  which  it 
was  clear,  that  the  parties  were  bargaining  for  a  security,  and  not 
for  a  stipulated  sum. 

Tardiff  v.  Scrughan  (r)  is  still  law  (<). 

In  a  case  where  an  equitable  life  interest  in  property  was  sold  in 
consideration  of  an  annuity,  and  the  assignee  covenanted  to  pay  the 
annuity,  and  to  repair  the  premises,  and  to  observe  the  covenants 
in  the  lease,  and  to  indemnify  the  assignor  in  respect  thereof,  it  was 
held  that  the  plaintiff  had  a  lien  upon  the  premises  for  the  annuity. 
But  Sir  J.  Wigram  rested  his  judgment  on  the  ground  that 
otherwise  it  would  be  difficult  to  understand  the  insertion  of  the 
covenants  to  repair  and  insure,  the  assignor  not  being  liable  on  the 
covenants  of  the  lease  (m).  The  lien  was  held  to  be  gone  by  a  grant 
of  annuity  for  three  lives,  to  be  secured  by  bond  {x). 
Loan  to  pur-  Where  the  purchaser  was  a  trustee,  a  loan  by  the  vendor  to  the 

chaser  trustee,  trustee  of  part  of  the  purchase-money  on  deposit  of  the  title  deeds, 
was  held  void,  and  the  lien  gone  {y). 

The  question  in  all  the  cases  is  whether  the  security  given  is  a 
substitution  for  the  purchase  money,  and  it  becomes  a  question  of  . 
intention  and  depends  upon  the  circumstances  of  each  case. 


(4,)  Whether  lien  affects  third  persons. 

A  question  was  also  raised  by  Lord  St.  Leonards,  whether  the 
equity  extends  to  affect  third  persons,  so  as  to  give  the  vendor  a 


(g)  Buckland  v.  Pockndl,  13  Sim.  406.  467  ;  Matthew  v.  Bowler,  6  Ha.  110  ;  16 

{r)  1  Bro.  C.  C.  423.  L.  J.   Ch.  239  ;  Dart  &  Barb.  736,  ed.  5. 

(s)  3  My.  &  K.  655  ;  Albert  Life  Ass.  (u)  Mattliew  v.  Bowler,  mp. 

Co.,    11  Eq.   164,  V.    C.   James.     See  (x)  Dixon  v.  Oayfere,  17  Beav.  421 ;  1 

Colliiis  V.  C.  31  Beav.  346  n.  Jur.  N.  S.  1080,  M.  R. 

(J,)  Richardson  v.   McCausland,  Beat.  {y)  iluir  v.  Jolly,  ^6  Eenv.  143. 
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preference  to  a  subsequent  equitable  mortgagee  with  deposit  of  title  whether  lien 
deeds  without  notice  (z).  He  considered  the  case  of  Stanhope  v.  pere^j*'"'''^ 
Earl  Verney  (a)  to  be  analogous,  in  which  Lord  Northingfcon  held 
that  a  declaration  of  trust  of  a  term  in  favour  of  a  person  was 
tantamount  to  an  actual  assignment,  unless  a  subsequent  incum- 
brancer, bond  fide  and  without  notice,  procured  an  assignment ; 
and  that  the  custody  of  the  deeds  respecting  the  term,  with  a 
declaration  of  the  trust  of  it  in  favour  of  a  second  incumbrancer, 
was  equivalent  to  an  actual  assignment  of  it,  and  therefore  gave 
him  an  advantage  over  the  first  incumbrancer,  which  equity  would 
not  take  from  him.  Upon  the  authority  of  this  case,  he  seemed  to 
think  that  an  equitable  mortgage  by  deposit  of  title  deeds,  to  a 
person  hond  fide  and  without  notice,  will  give  him  a  preferable 
equity,  and  will  overreach  the  vendor's  equitable  lien  on  the  estate 
for  any  part  of  the  money. 

Without  entering  into  the  question  of  the  soundness  of  the 
doctrine  in  Stanhope  v.  Earl  Verney,  (b),  it  may  be  thought  that 
Mackreth  v.  Symmons  (c)  did  in  efi'ect  determine  that  an  equitable 
mortgagee  without  notice  had  not  such  right  to  preference ;  for  in 
that  case,  the  plaintiff  had  a  lien  as  vendor,  the  defendant  was  a 
subsequent  mortgagee,  to  whom  a  conveyance  had  been  made  by 
the  assignees  of  the  vendee  under  a  decree  of  the  Court,  without 
prejudice  to  the  vendor's  claims,  of  which,  however,  the  defendant 
had  not  notice  at  the  time  of  the  contract  for  the  mortgage :  the 
defendant  afterwards  foreclosed,  but  without  making  the  plaintiff  a 
party  to  his  bill.  It  was  proved  that  the  legal  estate  was  outstand- 
ing in  a  third  person,  so  that  all  the  incumbrances  were  equitable. 
Lord  Eldon,  after  noticing  that  fact,  observed,  "  then  between 
equities  the  rule  '  Qui  prior  est  tempore,  potior  est  jure  '  applies ;  " 
and  gave  judgment  for  the  plaintiff,  thus  making  no  difference 
between  this  and  any  other  species  of  equitable  mortgage.  Ld. 
St.  Leonards  said  that  Symmons  had  not  the  title  deeds ;  that 
fact  cannot,  with  certainty,  be  collected  from  the  case  ;  it  was  not 
urged  in  favour  of  the  vendor  that  he  had  retained  the  deeds,  which 
would  have  been  a  decisive  fact  in  his  favour ;  nor  is  it  stated  that 
the  trustee,  Coutts,  (in  whom  the  legal  estate  was  vested,)  had  the 
title  deeds.     But  if  Symmons  had  not  the  title  deeds,  the  case  is 

{z)  Vol.  3,  pp.  217,  218,  ed.  10  ;  682,  (6)  See  Ea^.  KnoU,  11  Ves.  618.   This 

ed.  14.  doctrincwasrecognisedby  Sir  J.Wigram, 

(a)  Butler's  Note,  1  Co.  Litt.   290,  b,  in  WUmott  v.  Pike,  5  Ha.  14. 

XV.  (c)  15  Ves.  350. 
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certainly  not  an  authority  in  direct  opposition  to  the  opinion 
expressed  by  Ld.  St.  Leonards  (d). 

In  Rice  v.  Eice  (e),  V.  C.  Kindersley  said  that  he  had  no  doubt 
that  in  Mackreth  v.  Symmons  (/)  if  the  equitable  mortgagee  had, 
in  addition  to  his  contract  for  a  mortgage,  obtained  the  title  deeds 
from  his  mortgagor,  Ld.  Eldon  would  have  decided  in  his  favour. 

(5.)  Vendors'  lien  v.  a  railway  or  other  company. 

The  lien  for  the  unpaid  purchase  money  arises  on  a  sale  to  a 
ra,ilway  or  other  company,  whether  under  the  Lands  Clauses  Act 
or  an  agreement,  the  same  as  in  ordinary  cases  {g)  ;  and  it  extends 
to  compensation  for  severance  when  it  forms  part  of  the  purchase 
money  Qi). 

No  lien  for  The  lien  does  not  extend  to  the  costs  of  the  statutory  arbitra- 

tion, although  they  be  payable  by  the  company  (i),  nor  to  the 
vendor's  costs  upon  the  sum  deposited  by  the  company  under  s.  85 
of  the  Lands  Clauses  Act  {j),  when  the  condition  of  the  bond  has 
been  performed  {k). 

Eent-charge.  But  where  the  consideration  is  a  rent  charged  on  all  the  lands  of 

the  company  by  agreement  under  the  10th  &  11th  sect,  of  the  same 
act,  the  lien  for  the  purchase  money  is  gone  Q).  The  owner  of  the 
rent  charge  is,  however,  entitled  to  a  receiver  of  the  tolls  and  net 
earnings  of  the  undertaking  (m),  and  can  obtain  leave  to  distrain  on 
the  lands  of  the  undertaking  comprised  in  his  charge  {n)  but  not  on 
superfluous  lands,  the  subject  of  a  trust  deed  for  creditors  (o),  nor 
on  the  locomotives  (p). 

A  railway  leasing  the  line  from  the  purchaser  is  equally  bound 
by  the  lien  {q). 

Ketnedy  for  The  remedy  for  the  vendor  is  a  sale  of  the  land  purchased,  free 

from  all  claims  by  the  company  or  persons  claiming  under  it  (r). 
In  some  cases,  a  decree  for  an  injunction  was  made  against  the 

(d)  Sug.  V.  &  p.  682,  ed.  14.  Floating  Dock  Co.,   7   Eq.   409,  V.   C. 

(c)  2  Drew.  82.  James.   But  see  contra,  Eytonv.  Denbigh, 

(/)  15  Ves.  329.  die.  Co.,  ib.  439,  M.  R.  ;  S.  C.  6  ib.  488, 

(g)  Walker  v.  Ware,  <kc.  B.  Co.,  1  Eq.  490,  M.  K. 
195,  M.  E.  (m)  JEyton  v.    Denbigh,   die.   S.    Co., 

(h)  Ib.  sup. 

(i)  Ferrers  v.  Stafford,  die.  B.  Co.,  13  (n)  Ib. 

ib.  524,  M.  E.  (o)  Ib. 

(;•)  8&9  Vict.  0.  18.  {p)  Ib. 

(k)  Exp.  Stevens,  2  Ph.  772  ;  13  Jiir.  (q)  Cosens  v.  Bognmr  R.  Co.,  1  Ch.  594  ; 

2  ;  Be  Neath  tSc  Brecon  M.   Co.,   9  Ch.  Bishop  of  Winchester  v.  Mid  Sanis  B. 

263  Co.,  5  Eq.  17.  V.  0.  Stuart. 

(/)  Farl  of  Jersey  v.   BrUon    Ferry  (r)  liiunns  v.  Isle  of  Wight  B.  Co.,  5 
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company  using  the  land  until  payment  («) ;  but  such  injunction  will 
not  now  be  granted  (t).  An  injunction  would  make  the  railway 
useless  to  everybody.  At  all  events  the  vendor  is  not  entitled  to 
an  injunction  or  receiver  before  judgment  (u) ;  but  a  decree  for  a 
receiver  of  the  rates,  tolls,  &c.,  may  be  obtained  at  the  hearing  (x). 
In  a  decree  for  specific  performance  against  a  railway,  the  lien 
should  be  declared,  otherwise  it  will  not  be  declared  on  petition  (y). 
Sales  of  part  under  a  railway  act  do  not  oust  the  lien  as  to  the 
rest  (z). 

Where  land  was  sold  to  a  company  in  consideration  of  paid  up  Sale  for  shares 
shares  and  debenture  bonds  of  the  company,  the  lien  was  excluded,  turea. 
no  money  was  ever  to  be  paid  (a), 

(6.)  Marshalling,  how  affects  the  lien. 

The  Court  will,  in  the  event  of  the  death  of  the  vendee,  marshal 
the  assets  in  favour  of  third  persons,  so  as  in  case  of  necessity  to 
throw  the  lien  on  the  purchased  estate. 

The  rule  of  equity  is  clear  that,  if  a  person  has  two  funds  to 
which  he  may  resort,  he  shall  not  disappoint  another  person,  who 
can  only  resort  to  one  of  the  funds  (b). 

It  was  established  in  Pollexfen  v.  Moore  (c)  that  where  the 
vendor  has  an  equitable  mortgage  on  the  estate,  or  in  the  case  of 
fraud,  the  purchased  estate  and  the  personal  estate  will  be 
marshalled  in  favour  of  simple  contract  creditors  and  legatees. 
But  some  doubt  was  expressed  by  Ld.  St.  Leonards  (d),  and  Coppin 
v.  Coppin  (e)  was  considered  an  authority ;  and  it  seems  to  have 
been  thought  that  extending  the  vendor's  hen  to  third  persons 
would  be  breaking  in  upon  the  Statute  of  Frauds;  but  it  was 
declared  by  Sir  Wm.  Grant  and  Lord  Eldon  not  to  be  distinguish- 
able from  the  common  case  of  marshalUng  (/) ;   and  it  is  now 

Ch.  414  ;   Wing  v.  Tottenham,  ttc.  Co.,  3  (y)  Alt.  Gen.  v.  Sittinghoume  R.  Co., 

ib.  740.  1  Eq.  636  ;  35  Beav.  268. 

(s)    Cosens  v.   Bognor  R.   Co.,   sup. ;  (z)  Nash  v.  Worcester,  <fcc.  Commrs.,  1 

Bishop  of  Winchester  v.  Mid  Hants  B.  Jur.  N.  S.  973,  V.  C.  Wood. 

Co.,  sitp.  (a)  Be  Brentwood  Brick  dk  Coal  Co.,  4 

{t)  PeU  y.  Northampton,  &c.  E.  Co.,  2  Ch.  D.  562,  C.  A. 

Ch.  100 ;  Munnsy.  Isle  of  Wight  B.  Co.,  (J)  Aldrich  y.  Cooper,  8  Ves.  382. 

sup.,  reversing  8  Eq.  653,  V.  0.  James.  (c)  3  Atk.  272. 

(m)  Latimer  v.  Aylesbury  <fc  Bucking-  {d)  3  V.  &  P.  205,  ed.  10 ;  192,  ed. 

ham  n.  Co.,  9  Ch.  D.  385,  C.  A.  14. 

(x)  Manns  v.  Isle  of  Wight  R.  Co.,  (e)  Sel.  Ch.  Ca.  28  ;  2  P.  Wms.  291. 

sap.  ;  Williams  y.  Aylesbury,  die.  R.  Co.,  (/)  Trimmer  v.  Bayne,  9  Ves.  209  ; 

28  li.  T.  N.  S.  547.  Austen  y.  Salsey,  6  ib.  475.     And  see 
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decided  (^)  that,  so  far  at  least  as  creditors  are  concerned,  the 
general  rule  of  equity  will  prevail,  and  the  Court  will  marshal  the 
Marshalling,  assets.  Later  cases  have  also  decided,  that  the  Court  will  marshal 
the  assets  in  favour  of  pecuniary  legatees  also,  as  against  the  heir 
of  the  purchaser,  though  not  as  against  the  devisees  of  the  purchased 
estate  Qi).  And  it  would  therefore  seem,  that  as  between  the 
devisee  and  specific  legatees,  a  contribution  must  be  made  accord- 
ing to  the  general  rule  now  established  (i)  in  the  case  of  a  mere 
specialty  debt.  It  is  clear  that  if  a  mortgagee  of  freeholds  or 
leaseholds  had  recourse  to  the  general  personal  assets  of  the  mort- 
gagor, the  assets  would  be  marshalled  in  favour  of  a  pecuniary 
legatee  as  against  the  devisee  or  specific  legatee  of  the  mortgaged 
estate  (k),  and  there  is  no  distinction  between  a  mortgage  and  a 
vendor's  lien  (Z). 

The  devisee  of  the  purchased  estate,  and  the  general  legatees 
and  annuitants  under  the  purchaser's  will,  contribute  pro  rata  on 
a  deficiency  of  assets  (m). 

Since  3  &  4  Wm.  4,  c.  104,  the  question  of  the  marshalling  of 
the  Vendor's  lien  seems  of  little  importance  to  creditors. 


other  Becuri- 
ties  cannot  be 
enforced  at 
Bame  time. 


The  vendor  cannot  proceed  to  enforce  his  lien  and  his  col- 
lateral securities  at  the  same  time  (n),  and  he  will  be  postponed 
to  a  mortgage  of  the  estate  made  to  secure  a  part  of  the  purchase- 
money  advanced  by  such  mortgagee,  if  he  is  an  assenting  party  to 
the  mortgage  (o). 


(7.)  Vendor's  lien  does  not  apply  to  personal  estate. 
This  doctrine  of  the  vendor's  lien  applies  to  chattels  real,  but 
not  to  other  personal  estate  ;  for  as  soon  as  the  vendee  has  posses- 
sion, actual  or  constructive,  the  lien  is  gone(^),  and  after  the 
delivery  of  part,  there  can  be  no  stoppage  in  transitu  of  the  re- 
mainder (q),  though  there  may  be  an  equitable  stoppage  in  transitu, 


2    P.   Vfms.   295,   note ;    Mackreih  v. 
Symmons,  15  Ves.  338. 

{g)  Selby  v.  S.  4  Kuss.  S36. 

(A)  Sproule   v.   Frior,   8    Sim.    189 ; 
Wythe  Y.  Henniker,  2  My.  &  K.  635. 
And  see  inf.  p.  978  (e). 
•    (i)  Tombs  r.  Boch,  2  Coll.  490  ;  Gems 
T.  ff.  14  Sim.  654. 

Qc)  4  Euss.  341  ;  Johnson  v.  Clvild,  4 
Ha.  87. 

[l]  IvJ.  I.  978  {k)   and  cases. 


(n)  Seadley  v.  Seadhead,  Geo.  Coop. 
60  ;  Lord  LUford  v.  Poioyskeck,  1  Eq. 
347  ;  35  Beav.  77  ;  not  following  Wytli^ 
V.  Henniker,  sup.  on  this  point. 

(n)  Mtirnr.  Prowse,  6  Ves.  752;  Barker 
v.  Smart,  3  Beav.  64. 

(o)  Bond  V.  KeTd,  2  Vera.  281 ;  Good 
V.  Pollard,  9  Pri.  644  ;  10  iJ.  109. 

{p)  See  15  Ves.  344. 

(2)  Escp.  Gwyne,  12  ih.  383  ;  Crawihay 
V.  JEades,  1  B.  &  Or.  181. 
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after  indorsement  of  the  bills  of  lading,  subject  to  the  claim  of  the 
indorsees  (r) ;  but  of  this  more  will  be  said  hereafter,  see  p.  612. 


(8.)  Covenant  to  mortgage,  and  covenant  to  settle. 

A  general  covenant  to  settle  or  charge  land  may  amount  to  a  covenant  to 
lien,  or  only  be  a  personal  covenant  (s).  A  covenant  by  a  tenant  settle  or  charge 
in  tail  in  a  settlement  of  land  that  he  would  not  suffer  a  recovery  is 
only  a  personal  covenant  (t).  But  a  covenant  for  good  consideration 
to  charge,  or  settle  or  sell,  or  convey  particular  lands,  or  all  the 
present  estates  of  the  covenantor,  or  estates  over  which  he  has  a 
power  (u) ;  or  such  as  he  may  hereafter  acquire  of  a  specified  kind, 
or  as  may  be  derived  from  a  specified  source  (x) ;  or  lands  which  he 
may  acquire  at  any  time,  will  create  a  lien  on  that  property  {y)  ;  and 
lands  which  the  covenantor  had  then  purchased  and  paid  for,  but 
the  conveyance  of  which  was  afterwards  obtained,  were  held  to  fall 
within  the  covenant  (z) ;  or  if  he,  in  a  subsequent  instrument, 
point  out  particular  lands  (a);  or  has  acquired  lands  for  the  purpose 
of  the  charge  (b) ;  or  where  a  man  covenants  to  purchase  and  settle 
land  and  afterwards  purchases  lands  but  does  not  settle  them,  the 
lands  will  be  taken  to  have  been  purchased  in  fulfilment  of  the 
covenant  (c) ;  but  this  could  not  apply  to  lands  to  which  the  cove- 
nantor at  the  time  was  entitled,  but  of  which  he  afterwards  took  a 
conveyance  (d) ;  nor  will  the  presumption  arise  where  there  is  only 
a  power,  and  not  a  trust,  and  there  is  no  covenant  by  the  husband 
to  purchase  and  settle  (e) ;  and  the  expenditure  by  the  covenantor 

(r)  6  Beav.  376  ;  Spalding  v.  Rvding.  Cr.  547  ;  6  Sim.  224 ;  I/yde  t.  Mynn,  1 

(s)  9  Byth.  by  Jarm.  106.  My.  &  K.  683  ;  4  Sim.  505. 

(t)   Collins  V.  Plummer,  1  P.  "Wms.  (y)  Lystery.  Burroughs,  IDv.kyfaX^, 

104.    See  Sankey  Brook  Coal  Co.,  12  Eq.  149  ;  Stack  y.  Moyse,  12  Ir.  Ch.  246. 

472,  V.  C.  Bacon.  (»)  Warde  r.  W.  16  Beav.  103.     But 

(a)  Smith  v.  S.  1  Y.  &  C.  Exc.  338  ;  see  Gardner  v.  Marq.  Tovmshend,  Geo. 

Priddy  v.  Rose,  3  Mer.  86  ;  Woodyatt  v.  Coop.  301. 

Gresley,  8  Sim.  180.     And  see  Burridge  (a)   Watson  v.  Sadleir,  1  Moll.  585. 

v.  Row,  1  Y.  &  C.  C.  C.  183,  583  ;  Wil-  (J)   Wellesley  v.  W.  4  My.  &  Cr.  561. 

liamsv.  Lucas,  2  Co.'C,  160.     See  Girling  See  2  De  G.  &  Jo.  311. 

v.  Lee,  1  Vern.  63  ;  Kennedy  v.  Daly,  1  (c)  Sowden  v.  S.  1  Bro.  C.  C.  582  ;  1 

Sch.  &  Lef.  355  ;  Carpenter  v.  C.  1  Vern.  Cox,  165  ;  Lechmere  v.  L.  Ca.  t.  Talb. 

440  ;  Eustace  v.  Kcightley,  4  Bro.  P.  C.  80  ;  3  P.  "Wms.   211  ;  TFilcox  v.  W.  2 

588  ;  Fotliergill  v.  F.   2  Freem.  256  ;  1  Vern.  558.     And  as  to  copyholds  Att. 

Eq.  Ca.  Ab.  221  ;  FreemouU  v.  Dedire,  Gen.  v.  Whorwood,  1  Ves.  S.  441  ;  Wilks 

1  P.  "Wms.  429 ;  Ravenshaw  v.  Sollier,  v.  W.  2  Eq.  Ca.  Abr.  218,  pi.  3. 

7  Sim.  3  ;  Legard  v.  Hodges,  1  Ves.  J.  (rf)  Gardner  v.  Marq.  Toumshmd,  sup. 

477  ;  Eyre  v.  McDowell,  9  H.  L.  619.  But  see  Warde  v.  W.  sup. 

(x)  Metcalfe  v.  Archb.  York,  1  My.  &  (c)  Lench  v.  L.  10  Ves.  511. 
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Covenant  to 
settle. 


Other  cases. 


Mortgage  for 
Talae. 

General 

indefinite 

covenant. 


in  building  on  the  land  of  the  covenantee  will  not  he  deemed  a 
satisfaction  to  pay  him  a  sum  of  money  if  the  outlay  were  not  so 
intended  (/).  So  where  a  man  receives  a  sum  of  money  from  his 
wife,  and  covenants  to  purchase  land  with  it  and  settle  same,  land 
purchased  with  the  money  by  the  husband,  though  conveyed  to 
himself,  is  bound  by  the  trusts  of  the  settlement  (g). 

A  covenant  that  land  settled  under  a  marriage  contract  was  of  a 
certain  yearly  value  was  held  to  be  a  charge  on  the  real  estate  of 
the  covenantor  (h) ;  so  an  agreement  by  a  mortgagee,  a  soHcitor, 
to  charge  a  mortgage  which  he  afterwards  sold,  was  held  to  be  a 
charge  on  the  purchase-money  of  the  mortgage  which  he  had 
invested  to  secure  a  part  of  the  mortgage  (i) ;  so  a  covenant  to 
settle  or  charge  lands  of  a  certain  value  by  a  certain  time  will  bind 
even  after  purchased  lands  which  belong  to  the  covenantor  at  that 
time  (k) ;  and  the  parties  entitled  to  the  benefit  of  the  covenant 
will  take  vested  interests,  though  they  die  before  the  time  fixed  for 
the  execution  of  the  covenant  (Z).  So  a  covenant  to  settle  or  charge 
all  lands  to  be  acquired  during  a  certain  time  (m).  And  this  Hen 
arises  though  the  consideration  for  the  estate  purchased  be  a  larger 
sum  than  that  agreed  to  be  laid  out,  and  notwithstanding  the  con- 
veyance be  taken  to  the  settlor  in  fee  simple  without  reference 
being  made  to  the  covenant ;  and  the  lien  will  extend  to  the  money 
raised  by  a  subsequent  mortgage  of  that  estate  (or  to  a  due  propor- 
tion of  such  money,  if  other  estates  are  comprised  in  the  same 
mortgage)  in  the  hands  of  the  trustees  of  the  settlor  becoming 
bankrupt. 

But  the  lien  will  of  course  be  postponed  to  a  subsequent  legal 
mortgagee  of  the  estate  {n)  for  valuable  consideration,  without  notice. 

But  a  general  indefinite  covenant   to  settle  lands  of  a  certain 
value  by  deed  or  will,  will  not,  it  seems,  be  enforced  as  against  an 


(/)  Wiles  V.  Cfresham,  2  Drew.  258. 

{g)  Manningford  v.  Toleman,  1  Coll. 
670 ;  9  Jur.  438.  And  see  Lane  v. 
Dighton,  Amb.  409 ;  Lewis  v.  Madooks, 
17  Ves.  48,  57-8  ;  Price  v.  Blakemore,  6 
Beav.  507. 

(h)  Probert  v.  Morgan,  1  Atk.  440. 
See  Parker  v.  Harvey,  4  Bro.  P.  C.  604  ; 
GUgg  V.  G.  ib.  614  ;  2  Eq.  Ca.  Abr.  27. 

(i)  Exp.  Sogers,  8  De  Q.  M.  &  G.  271; 
2  Jur.  N.  S.  480. 

{k)  Deacon  v.  Smith,  3  Atk.  323; 
SouTuieU  V.  Breary,  2  Vern.  483  ;  ex- 
plained and  corrected  2  De  G.  &  Jo.  315; 


I/yde  V.  Mynn,  4  Sim.  505  ;  1  My.  &  K. 
683.  See  Thompson  y.  Cohen,  7  L.  K. 
Q.  B.  527  ;  Welleshy  v.  W.  i  My.  &  Ci'. 
561 ;  Tooke  v.  Eastings,  2  Vern.  97 ; 
Needham  v.  SmUh,  4  Russ.  318  ;  Prebble 
V.  Boghurst,  1  Sw.  321  ;  1  Wils.  161  ; 
Tew  V.  Eatl  of  Winterton,  3  Bro.  C.  C. 
493 ;  Pitt  V.  Jackson,  2  ib.  51,  which 
cannot  be  relied  on  ;  9  Byth.  by  Jarm. 
108-9. 

(I)  Nayler  r.  Wetherell,  4  Sim.  114. 

(m)  Lewis  v.  Madocks,  sup.  ;  Wethered 
V.  W.  %  Sim.  183. 

(n)  Exp,  Poole,  17  L.  J.  Bank.  12. 
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alienee  by  conveyance  inter  vivos  from  the  covenantor,  nor  after  the 
covenantor's  death  against  his  other  creditors  (o) ;  though  it  seems 
that,  on  principle,  such  a  covenant  should  be  enforced  against  the 
heir  or  devisee  (p). 

So  a  general  indefinite  engagement  by  a  debtor,  though  by  deed, 
with  his  creditors,  that,  if  he  does  not  discharge  his  debts  by  a 
certain  time,  he  will  sell  so  much  of  his  lands  as  shall  be  requisite, 
does  not  give  the  creditors  any  lien  so  as  to  entitle  them  to  come 
in  pari  passu  with  judgment  creditors  in  the  administration  of 
assets  (q). 

A  purchaser  with  notice  of  a  lien  of  this  nature,  except  in  the  Notice  binds, 
case   above   mentioned  of  a  general  indefinite  covenant,  will  be 
bound  (r). 

(9.)  Lien,  of  trustees. 

All  trustees  have  a  lien  on  the  trust  estate  for  money  properly 
expended  thereon  (s).  They  have  a  right  of  indemnity  against,  and 
thus  a  lien  upon,  the  property  of  the  trust,  in  priority  over  charges 
created  by  the  cestuis  que  trust.  Thus  trustees  of  a  company 
have  priority  for  any  sums  due  to  them  in  priority  over  debenture 
holders  (f). 

Similarly  directors  of  a  company,  who  have  advanced  money  for 
the  purchase  of  an  estate,  have  a  lien,  although  the  conveyance  recited 
that  the  estate  was  purchased  with  the  money  of  the  company  (x). 

But  if  a  trustee  or  guardian  borrows  money  from  a  third  person  Third  person 
to  pay  off  an  incumbrance  on  the  trust  estate,  the  third  person  has  "°  '™' 
no  lien  (y). 

And  trustees  have  no  lien  for  expenses  incurred  in  an  attempted 
sale  which  they  had  no  authority  to  make  (z)  ;  nor  for  expenses  of 
a  suit  relating  to  charges  made  against  them  apart  from  their 
character  as  trustees  (a). 

An  executor  who  is  entitled  to  a  lien  on  a  fund  for  his  costs,  does  Payment  into 

. .  1  •         -i  ■    i     i-t        i  /•?  \  Court  does  not 

not  lose  it  by  paymg  it  mto  Court  (6).  oust  lien. 

(0)  PremouU  v.   Dedire,  1   P.    Wms.  («)   Darke  v.    Williamsmi,    25   Beav. 

429  ;  Bavenshaw  v.  Hollier,  7  Sim.  3;  622;  4  Jar.  N.  S.  1009. 

IFiUiams  v.  Lucas,  2  Cox,  161  ;  Mom-  (<)  Jte  Exhall,  <fcc.  Co.,  35  Beav.  449. 

ingtm  v.  Keane,  2  De  G.  &  J.  292  ;  4  {x)  Imperial  Salt,  &c.  Co.,  2  W.  K. 

Jur.  X.  S.  981  ;  Hedges  v.  Everard,  1  Eq.  122,  V.  C.  Stuart. 

Ca.  Abr.  18.  {y)  Hooper  v.  Eyles,  2  Vem.  480. 

{p)  Tookev.  Hastings,  sup.;   Wellesley  (z)  Leedham  v.   Chawner,  4  K.  .&  J. 

V.  IV.svp.;  though  see  Sugd.  Vend.  922,  458. 

ed.  11 ;  708,  ed.  14  ;  Sufield  y.  S.  3  Mer.  (a)  Malins  v.  Greenway,  7  Ha.  391. 

699.  (6)  Blenlcinsop  v.   Foster,  3   Y.  &  C. 

(g)  Bcrringtm  v.  EvaM,  3  Y.   &  C.  207  ;  Fraser  v.  Burgess,  13  Mo.  P.  C.  C. 

^l*\  r,       r         TTii!..  „,„Digitized%^y 'Microsoft® 
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(10.)  Lien  for  breach  of  trust,  dc. 

Wliere  trust  monies,  are  invested  upon  improper  securities,  the 

persons  interested  have  a  lien  on  the  securities  into  which  they  are 

traced  (c). 

Purchases  with       Similarly  where  they  are  invested  in  the  purchase  or  improve- 
trust  monies.  ,  ,\         ■,    •     •       ■,  i         i      i  •       i 

ment  of  property  (a),  and  it  is  the  same,  though  the  monies  be 

applied  indirectly  in  repayment  of  the  money  borrowed  for  the 
immediate  purchase  money  (e).  So  where  a  husband  purchased 
land  with  a  settlement  fund  (/),  or  with  his  wife's  separate  estate  (g) ; 
so  where  an  administrator,  whose  duty  it  was  to  purchase  land  upon 
the  trusts  of  the  will,  purchased  property  in  his  own  name,  partly 
with  the  monies  of  the  estate,  the  property  was  held  to  be  subject  to 
the  trusts  (h) ;  so  where  a  corporation  applied  money  which  they 
had  raised  for  a  specific  purpose,  in  paying  off  wrongfully  old  mort- 
gages on  other  property  of  the  corporation,  the  creditors  for  whom 
the  money  had  been  raised  had  a  lien  on  the  other  property  for  the 
money  {i). 
Lien  on  inte-  We  may  also  notice  here  a  species  of  lien  by  way  of  retainer  or 
Bettlements.  Set  ofF,  where  a  settlement  is  made  in  consideration  of  marriage  or 
otherwise  and  one  of  the  contracting  parties  either  fails  in  per- 
forming his  part  of  the  agreement,  or  fraudulently  obtains  part 
of  the  funds,  or  the  estates  charged  with  the  sum  settled  by 
him  prove  of  insufficient  value :  the  trustees  of  the  settlement 
have,  in  either  of  such  cases,  a  lien  or  right  of  retainer,  or  set  off, 
on  the  interest  of  that  party  in  the  property  which  has  been  settled 
on  either  side,  though  such  interest  may  have  been  acquired  by 
purchase  subsequently  to  the  settlement,  and  this  both  as  against 
the  party  himself,  and  all  persons  claiming  under  him,  until  the 
default  or  deficiency  is  made  good  {k). 

A  lien  may  also  exist  where  one  man  purchases  an  estate  with 

(c)  Mant  V.  Leiih,  15  Beav.  524  ;  16  (g)  Barhin  v.  D.  17  Beav.  679  ;  Scales 

Jur.  302 ;  Swrford  v.  Lloyd^  20  Beav.  v.  Baker,  28  ib.  91. 

310.     .  ih)  Mathias  v.  M.  3  Sra.  &  G.  552  ;  3 

{d)  Lane  v.  Dighton,  Amb.  409  ;  l,6iins  Jur.  N.  S.  429. 

V.  Madoclcs,  17  Ves.  57  ;    Williams  v.  (i)  Trevilian  v.  May.  of  Exeter,  5  De 

Thomas,  2  Dr.  &  Sm.  29  ;  8  Jur.  N.  S.  G.  M.  &  G.  828  ;  18  Jur.  1019. 

250  ;  Phayre  v.  Peree,  3  Dow.  116.  {k)  Priddy  v.  Hose,  3  Mer.  88  ;  Smith 

(e)  Bopper  v.  Conyers,  2  Eq.  549,  V.  v.  ^'.  1  Y.  &  C.  Exc.  338  ;  WoodyaU  v. 

C.  Kindersley.  Gfresley,  8  Sim.  180;  Burridge  v.  Eow, 

(/)  Alt.  Gen.  v.  Whormod,  1  Ves.  S.  1  Y.  &  C.  C.  C.  683  ;  affirmed  8  Jur. 

634  ;  Wilson  v.  Foreman,  cited  10  Ves.  299, 
619, 
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the  money  of  another,  or  an  executor  with  the  money  of  the  estate  (l) ;  Purchase  with 
but  the  money  so  laid  out  in  the  purchase  must  be  proved  to  have    ™^  "innifis- 
been  the  actual  fund  which  is  subject  to  the  trusts  (m).     The  pur- 
chased estate  cannot  ordinarily  be  claimed  by  the  cestuis  que  trust, 
unless  there  was  an  intention  that  the  estate  was  to  take  the  place 
of  the  money  (?!). 

Where  an  estate  in  settlement  has  been  sold  under  the  powers  in  Lien  for  trust 
the  deed,  and  the  tenant  for  life,  having  received  the  purchase  money,  breach^  of  "^ 
has  invested  it  together  with  money  of  his  own  in  other  lands,  and  *™*'- 
taken  the  conveyance  to  himself  in  fee,  the  Courts  will  decree 
a  lien  on  the  estate  so  purchased  to  the  amount  of  the  trust 
money,  although  thirty  years  may  have  elapsed  during  which  th6 
tenant  for  life  has  held  the  property  as  his  own  (0).  So  where  a 
tenant  for  life  sells  part  of  the  estate  under  the  authority  of  an  Act 
of  Parliament,  which  directs  him  to  lay  out  the  purchase  money  in 
other  lands  to  be  settled  to  the  like  uses,  and  he  purchases  lands  to 
nearly  the  amount,  and  takes  the  conveyance  in  fee,  the  Court  will 
presume  the  purchase  to  be  made  in  performance  of  his  obligation  (p). 
So,  where  the  founders  and  managers  of  a  charity  aliened  some  of 
the  lands,  and  with  the  produce  of  the  sale  and  monies  of  their  own 
purchased  an  estate,  the  charity  was  allowed  to  claim  such  a  pro- 
portion of  that  estate  as  the  sum  raised  from  the  charity  lands  bore 
to  the  whole  purchase  money  (q). 

Where  the  settlement  money  is  sold  out  and  invested  in  the  Lien'f  or  monies 
purchase  of  land  under  the  powers  of  the  deed,  the  tenant  for  life 
(the  father  of  the  family)  making  up  the  required  sum  out  of  his 
own  monies  without  any  notice  being  taken  of  the  fact,  and  the 
estate  is  conveyed  to  the  trustees  of  the  settlement,  a  strong  pre- 
sumption arises  on  his  death  that  he  intended  the  purchase  for  the 
benefit  of  all  parties  entitled  under  the  settlement,  and  his  personal 
representatives  consequently  ha,\e  prima  facie  no  lien  (r). 

In  a  case  where  a  man  covenanted  to  grant  a  rent  charge  out  of  j^jg^  f„ 
collieries,  the  deed  of  grant  to  contain  a  covenant  to  make  good  any  deficiency  of 

°  •'    annuity  out 

of  surplus 

{I)  Eyal  V.  R.  Amb.  413  ;  Balgney  v.       Birds  v.  Askey,  24  ib.  618.  profits. 

Hamilton,  ib.  414.  (p)  Tubbs  v,  Broadwood,  2  Kuss.  & 

•    (to)  Perry  v.  Phelps,  4  Ves.  108  ;  17      M.  487. 

ib.   173.      See  Ncwcomb  v.   Burdon,    2  (q)  Att.  Gen.  v.  Corporation  of  New- 

Anst.  343.  castle,  5  Beav.  307. 

{n)   Wadham  v.  Rigg,  10  W.  R.  365,  (r)  OuseXeyy.  AnstnUJier,  10  ib.  453  ; 

V.  C.  Kindersley ;  explained  in  2  Dr.  &      Muggeridge  v.  Stanton,  1  De  G.  F.  &  J. 
Sm.  34.  107. 

(0)  Price  V.  Blakemore,  6  Beav.  507  ; 
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Chap.  38. 


Lieu  of  re- 
mainiierinaD. 


Lien  v.  interest 
o{  cestui  que 


Lien  on 
trustee's  own 
interest. 


deficiency,  and  by  his  will  gave  15,000Z.  to  trustees  on  trust  tcr 
make  good  the  deficiency  of  the  collieries  for  payment  of  the  annuity, 
and  the  surplus  to  other  persons,  and  subject  to  the  annuity  he 
settled  the  collieries  ;  it  was  held  that  the  persons  interested  in  the 
surplus  of  the  15,000L  could  not  claim  that  the  surplus  profits  of 
the  collieries  in  prosperous  years  should  make  good  what  had  been 
paid  out  of  the  15,000Z.  in  other  years. 

Where  a  testator  directs  a  sum  to  be- raised  out  of  an  estate, 
settled  by  his  will,  at  a  certain  period  after  his  death,  with  interest 
from  his  death,  the  tenant  for  life  is  bound  to  keep  down  all  the 
intermediate  interest,  and  if  from  his  default  it  becomes  necessary 
to  raise  more  than  the  principal  sum  charged,  the  remainderman 
will  have  a  lien  on  his  life  estate  for  the  surplus  (s)-. 

If  the  tenant  for  life,  under  a  settlement,  fraudulently  obtain 
possession  of  a  part  of  the  settled  property.  Or  a  party  to  the  settle- 
ment does  not  perform  his  part  of  the  agreement,  a  lien  is  created 
to  the  amount  of  the  abstraction  or  of  the  deficiency  on  any  other 
property  which  the  same  party  takes  under  the  same  or  a  corres- 
ponding settlement  (i),  even  as  against  an  assignee  for  valuable  con- 
sideration (u).  And  if  a  husband  disposes  of  part  of  his  wife's 
property  subject  to  the  settlement,  there  is  a  lien  against  him  upon 
his  interest  in  her  property  remaining  in  specie,  which  is  not  subject 
to  the  settlement  {x) ;  but  the  monies  of  the  fraudulent  cestui  que 
trust  must  be  part  of  the  trust  fund  subject  to  the  settlement  (y). 

Where  a  trustee  has  a  beneficial  interest  under  a  will,  and 
commits  a  breach  of  trust,  the  estate  has  a  lien  upon  the  interest  of 
the  trustee  to  make  good  the  breach  of  trust  (z),  and  if.  the  trustee 
makes  an  equitable  mortgage  of  his  interest,  the  mortgage  will  be  sub- 
ject to  the  estate's  lien  (a) ;  and  the  lien  attaches  upon  a  derivative 
interest  of  the  trustee  as  next  of  kin  of  a  cestui  que  trust  (b):  but 
the  principle  does  not  apply  where  the  trustee  holds  a  dry  legal  estate 
only  (c),  nor  where  the  estate  of  the  trustee  sought  to  be  impounded  is 


(s)  Waring  v.  Coventry,  2  My.  &  K. 
406. 

(i)  Smith  V.  /S.  1  Y.  &  C.  Exc.  338  ; 
Priddy  v.  JRosc,  3  Mer.  86  ;  Woodyatt  v. 
Oresley,  8  Sim.  180.  And  see  Bwrridge-v. 
Emo,  1  Y.  &  C.  C.  C.  583  affirmed  8  Jiir. 
299 ;  Exp.  MaUns,  2  M.  D.  &  De  G.  508. 

(m)  Dibhs  V.  Goren,  11  Beav.  483. 

(it)  Eastie  v.  R.  2  Ch.  D.  304,  C.  A. 

(V)  ffallett  V.  m  13  a.  232,  Frj',  J. 


(»)  Cole  V.  Muddle,  10  Ha.  186  ;  16 
Jur.  853;  Clack  v.  Holland,  19  Beav. 
262  ;  SarneU  v.  Sheffield,  1  De  G.  M.  & 
G.  371  ;  16  Jm-.  942  ;  Willdns  v.  Sibley, 
i  Giff.  442  ;  9  Jur.  N.  S.  888. 

(a)  lb. ;  Priddy  v.  Rose,  sup. 

(b)  Jacubs  V.  Rylance,  17  Eq.  341, 
M.  E. 

(c)  British  Mutual,  <tc.  Co.  v.  Smart, 
10  Ch.  567. 
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a  legal  devise  for  life  (d).  So  where  an  executor  assigns  his  rever- 
sionary legacy,  and  afterwards  wastes  the  assets,  the  legacy  is  liable 
to  make  good  the  devastavit,  even  against  the  assignee  of  the  legacy  (e). 
Where  a  bill  was  filed  against  a  trustee  for  a  breach  of  trust,  and 
a  policy  was  effected  on  a  proposal  of  the  master  to  cover,  but  the 
trustee  died  before  the  report,  the  policy  was  charged  (ee). 

(11.)  Lien  of  tentttit  for  life. 
A  tenant  for  life,  sans  waste,  under  a  will,  is  entitled  to  a  charge  Lien  of  tenant 

for  life. 

on  the  estate  to  the  value  of  the  timber,  if  the  trustees  for  sale  for 
payment  of  debts  cut  down  the  timber  and  apply  the  produce  for 
such  purpose  (/). 

As  a  general  rule,  a  tenant  for  life  has  no  Hen  upon  the  estate  No  lien  for 

,..,..  ,  N      improTements, 

for  the  monies  expended  by  him  m  substantial  improvements  (c/), 
unless  done  in  conformity  with  a  statute  (Ji). 

In  Hihbert  v.  Cooke  (g),  however,  where  the  settlor  had  left  a 
mansion  house  unfinished  at  his  death,  which  the  tenant  for  life 
under  his  will  completed,  the  Court  directed  an  inquiry  whether  it 
was  for  the  benefit  of  all  parties  interested  that  the  mansion  house 
should  be  finished,  and  said  that,  if  such  should  be  the  case  and 
there  had  been  no  personal  estate  applicable,  the  expense  would  be 
a  charge  on  the  real  estate.  And  in  Caldecott  v.  Brown  (i),  Sir  J. 
Wigram,  V.  C,  said  it  was  not  to  be  laid  down  as  an  imperative 
rule  that  no  case  could  arise  in  which  the  Court  would  sanction 
the  expenditure  of  monies  by  the  tenant  for  hfe  for  the  benefit 
of  the  inheritance,  by  maldng  such  expenditure  a  charge  on  it, 
and  himself  suggested  such  a  case  (i).  In  Nairn  v.  Majoribanks 
however  (j),  the  Court  refused  a  reference  to  inquire  whether  it 
would  be  for  the  benefit  of  the  parties  interested  in  the  property 
that  a  new  roof  to  the  mansion  house  should  be  constructed  at  the 
expense  of  the  testator's  estate.  But  in  some  special  cases,  the  tenant 
for  life  has  been  allowed  a  lien  for  repairs  and  improvements  (k). 

{d)  Egbert  v.  Butter,  21  Beav.   560 ;  Tilsley,  John.  363  ;  5  Jur.  N.  S.  1344  ; 

Exp.  Barff,  De  G.  613  ;  Fox  v.  Buckey,  Dent  v.  D.  30  Beav.  363;  8  Jur.  N.  S.  786; 

3  Ch.  D.  508.  10  W.  E.  375  ;  Sarshaw  v.  Gibbs,  Kay, 

(e)  Morris  v.  Zivie,  1  Y.  &  C.  C.  C.  333  ;  16  Jur.  330  ;  Flower  v.  Banks,  8 

380  ;  Bamett  v.  Sheffield,  1  De  G.  M.  &  Eq.  115,  M.  R.  ;  GilUland  v.  Crawford, 

G.  371  ;  16  Jur.  942 ;  Sophins  v.  Gowan,  4  I.  R.  Eq.  35  ;  Leigh's  Estate,  6  Ch.  887  ; 

1  Moll.  561.  Dixon  v.  Peacock,  3  Drew.  288  ;  Mathias 

(ee)   Ward  v.  W.  2  Sm.  &  G.  125  ;  18  v.  M.  4  Jur.  N.  S.  780,  V.  C.  Stuart. 

jm.  g29.  W  ^'^P-  ^"■'^'  3  De  G.  &  J.  144  ;  4 

(/)  Davies  v.  Wescmnb,  2  Sim.  425.  Jm-.  N.  S.  1029. 

(g)  Caldecott  v.  Brown,  2  Ha.   144  ;  (i)  2  Ha.  145,  146. 

JVaimv.  Majoribanks,  3  Rxiss.  582.    See  (j)  3  Russ.  582. 

HMeH  v.  Cooke,  1  S.  &  S.  552  ;  Bostock  (i)  Harris  v.   Poyrm;  1  Drew.  174  ; 
v.  Blakmffy,  2  Bro.  0.  C.  653  ;  migftized  S^<?Wc^8%D/5r®««%  v.  Fitzherbert,  3 
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Lien  for 
permanent 
improTements 
under  statute. 


Lien  of  lieii 
by  retainer 
for  a  debt. 


Land  tax 
redeemed. 


Where  a  tenant  for  life  paid  off  a  mortgage  and  made  improTe- 
ments upon  the  mortgage  premises,  he  was  allowed  no  lien  for 
those  made  before  the  assignment  of  the  mortgage,  but  he  was 
allowed  two  thirds  of  those  made  after,  but  not  the  other  third,  as 
he  had  the  benefit  during  his  life ;  and  no  interest  on  the  value  of 
the  improvements  was  allowed  during  his  life,  as  a  tenant  for  life 
must  keep  down  the  interest  (Q. 

And  under  a  late  act,  any  tenant  for  life  and  other  owner  men- 
tioned in  the  act  may,  by  petition  to  the  L.  C.  or  M.  K.,  and  on 
reference  thereon  to  chambers,  obtain  authority  to  make  permanent 
improvements  to  the  estate  by  draining  or  by  warping,  irrigation,  or 
embanking,  and  may  charge  the  expenses  upon  the  estate,  such 
charge  to  be  paid  off  by  annual  instalments  {tii). 

The  heir  or  devisee  has  a  lien  on  the  estate  descended  or  devised, 
by  way  of  retainer,  for  a  debt  due  to  him  or  to  a  trustee  for  him,  in 
priority  to  the  other  debts  of  the  same  nature  due  from  the  ancestor 
or  devisor,  in  like  manner  as  the  executor  has  as  regards  the 
personalty  (n). 

When  the  monies  arising  from  the  purchase  of  lands  under  a 
railway  act  were  paid  into  Court,  to  be  applied  in  discharge  of  the 
land  tax  or  of  incumbrances  upon  the  lands  or  other  lands  settled  to 
the  like  uses,  the  tenant  for  life  who  had  redeemed  the  land  tax  before 
the  passing  of  the  act,  was  allowed  to  re-imburse  himself  out  of  the 
proceeds  of  the  purchased  lands  Co). 


(12.)  Lien  of  joint  owners. 

No  lien  belongs  to  a  tenant  in  common  against  the  share  of  his 
co-tenant  for  payments  in  respect  of  the  estate  (^). 

It  was  held  that  one  joint  owner  of  a  house  has  no  lien  for  repairs 
and  substantial  improvements  made  by  him  out  of  his  own 
monies  {g) ;   but  where  one  tenant  in  common  was  in  sole  occupa- 


Jnr.  N.  S.  1237,  M.  R.  ;  Barrmgton's 
Sett.  1  Jo.  &  H.  142 ;  6  Juv.;N.  S.  1073  ; 
but  see  Brumkill  v.  Caird,  16  Eij.  493, 
L.  C.  for  M.  R. 

(I)  NewUng  v.  Ahhot,  Vin.  Abr.  Ac- 
count (D  a.)  8,  p.  185 ;  2  Eq.  Ca.  Abr. 
596. 

(m)  8  &  9  Vict.  c.  66.  And  see  9  &  10 
Vict.  0.  101,  and  10  &  11  Vict.  e.  11, 


and  113. 

(n)  Lomms  v.  Stotherd,  1  S.  &  S.  458. 

(o)  Mp.  Northwick,  1  Y.  &  C.  Exc. 
166  ;  and  see  inf.  p.  1160. 

{p)  Exp.  Young,  2  V.  &  B.  242.  But 
see  Doddington  v.  Hallctt,  1  Ves.  S.  497; 
■Exp.  Leslie,  3  L.  J.  N.  S.  Bky.  4. 

(q)  Kay  v.  Johnston,  21  Beav.  536. 
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tion,  he  could  not  be  charged  with  occupation  rent,  without  being 
entitled  to  substantial  repairs  and  lasting  improvements  (r). 


(13.)  Lien  of  bona  fide  possessor. 

A  lien  for  improvements  hondfide  made  by  a  person  in  wrongful 
possession,  under  the  belief  that  he  is  the  absolute  owner,  has  been 
allowed  (s) ;  or  by  one  in  possession  under  a  deed  which  is  afterwards 
set  aside  for  fraud  or  other  good  ground,  or  which  is  held  to  pass  a 
redeemable  interest  (i) ;  or  by  a  purchaser  in  possession  under  a 
contract  with  the  remainderman  upon  the  faith  of  a  promise  by  the 
tenant  for  life  to  concur,  which  he  refused  to  do  {u). 

So  a  tenant  in  possession  under  a  contract  for  a  lease  which  goes  Lien  of  tenant, 
off  for  want  of  title,  has  a  lien  for  his  outlay  {v),  but  not  where  the 
tenant  rejects  the  lease  {lo).  So  where  sons  were  allowed  by  their 
father,  the  owner  of  a  granary,  to  expend  monies  on  it  for  their 
business  (x) ;  otherwise,  where  there  was  an  implied  contract  by  a 
son-in-law  occupying  a  house  rent  free  to  keep  the  premises  in 
repair  (j/). 

It  is  a  general  principle  that  a  lien  cannot  be  acquired  merely  by  No  lien  for 
the  outlay  of  money  upon  the  property  of  another  without  a  contract  *^^™ 
express  or  implied  {z).  And  in  ordinary  cases,  any  claim  which 
might  otherwise  exist  to  a  lien  for  money  bond  fide  expended  on  the 
land  of  another  person,  is  excluded  by  notice  of  his  right  being  given 
by  the  real  owner,  even  though  the  latter  knowingly  claim  a  larger 
interest  than  he  is  actually  entitled  to,  as  where  he  claims  the 
entirety  knowing  that  he  is  only  entitled  to  an  undivided  share, 
unless  the  false  claim  amount  to  a  misrepresentation,  and  be  made 
with  the  intention  of  misleading  the  other  party,  who  was  with  good 
reason  misled  thereby  accordingly  (a). 

In  estimating  improvements,  old  buildings  pulled  down,  if  in-  improvements, 
capable  of  repair,  are  valued  as  old  materials  only  (6).  "^  estima    . 

(r)  Tcasdalo  v.  Sanderson,  33  ib.  534.  233. 
But  see  Co.  Litt.  54  b.  and  200  b.  (w)  JSa^.  Ladd,  3  D.  &  C.  647. 

(s)  Neesom  v.  Clarkson,   4  Ha.  97  ;  (x)  Unity  Bank  v.  King,  25  Beav.  72 ; 

Thome  v.   Newman,   Finch,    38.     See  4  Jur.  N.  S.  470. 
Swan  V.  S.  8  Pri.  518.  {y)  Millard  v.  Harvey,  34  Beav.  237  ; 

(0  Mulhallen  v.  Marum,  3  Dr.  &  W.  10  Jur.  N.  S.  1167. 
317,  337  ;  Fee  v.  Cdbine,  11  Ir.   Eq.  E.  (z)    Ridgway  v.  Soherts,  4  Ha.  110. 

406  ;  Mill  V.  Hill,  3  H.  L.  829.  And  see  Caldecott  v.  Browi,  2  «.  144. 

(%)  Ludlow  V.  Grayall,  11  Pri.  58.  {a)  Clare  Hall  v.  Harding,  6  Ha.  273. 

(v)  Middleton  v.  Magnay,  2  H.  &  M.  (*)  Robinson  v.  Ridley,  6  Mad.  2, 
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(14.)  Lien  on  West  India  Estates. 

The  difficulty  of  cultivation  of  sugar  and  other  estates  in  the 
colonies  without  the  assistance  of  consignees  at  home,  has  given  rise 
to  some  peculiarities  in  regard  to  the  lien  for  contingencies  and 
supplies. 

1.  There  is  no  lien  by  usage  or  custom  (c). 

2.  In  some  colonies  there  is  a  limited  lien  by  statute  {<£). 

3.  An  agreement  for  a  lien  may  be  implied  from  the  course  of 
dealing  (e). 

4.  Mortgagees  in  possession  and  assignees  of  a  mortgage,  always 
have  been  allowed  a  lien  for  supplies  (/). 

5.  Factors  appointed  by  attorneys  in  possession  under  powers 
have  no  lien  (g). 

6.  Trustees  have  a  lien  for  their  indemnity,  but  persons  employed 
by  them  in  the  colony  have  no  claim  against  the  trust  property ; 
they  must  look  to  their  employers  (h).  But  generally  where  trustees 
have  power  to  cultivate  and  pledge  future  crops,  their  consignees 
have  a  lien  (i). 

7.  The  owner  himself  of  an  encumbered  estate  has  no  lien, 
because  it  is  presumed  that  he  makes  the  advance  for  his  own 
benefit  in  respect  of  the  equity  of  redemption' (ft). 

Consignee  of  ^'  Where  the  absolute  owner  of  the  estate  appoints  a  consignee, 

that  consignee,  contrary  to  the  ordinary  rule  between  principal  and 
agent,  is  held  to  have  a  lien  against  the  owner  for  his  advances  and 
charges  upon  the  corpus  of  the  estate  (l). 

9.  If  a  mortgagee  not  being  in  possession  be  not  a  party  to  a 
suit  in  which  the  manager  is  appointed,  or  if  he  allow  the  mortgagor 
to  manage  the  estate  and  receive  the  produce,  he  will  not  be  bound 


owner. 


(c)  Scott  V.  Ncsbitt,  14  Ves.  441.    See  Steele  v.  Murphy,  3  Mo.  P.  C.  445. 
V.  Whitfield,  1  Knapp,  148  ;  Be  (h)   Worrall  v.  Earfmd,   8  Ves.   4 ; 

Leith's  Estate,  Oust,  Inc.  Est.  Acts,  Supp.  Fraser  v.  Bwgess,  13  Mo.  P.  C.  0.  344  ; 

22.  6  Jur.  N.  S.  327 ;  ffeoper  v.  Myles,  2  Vera. 

(d)  3  Burge  Col.  Law,  359  ;  Leeward  480. 

Isld.  Act,  No.  36,  38  Geo.  3,  ss.  41,  45  ;  (i)  Daniel  v.   Trotman,  1  Mo.  P.  C. 

Grenada  Laws,  Oct.  1812,  No.  122;  How-  N.  S.   123  ;  Sarriott's  Case,  Cust,  271, ' 

ard's  Acts,  194  ;  Tobago  Act,  52  Geo.  3,  ed.  2. 

passedNov.  21, 1811;  Howard'sAots,  319.  {k)  Be  Greathead,  Gust's  Inc.  Est.  Acts, 

(e)  Simondy.  Sihhert,  1  Russ.  &  My.  719.  235,  ed.  2. 

(  f)  Sayers  v.  WTiitfiMd,  1  Knapp,  133.  {I)  Levy  v.    Tuckett,  P.   C.  Jan.    13, 

g)  Pennant  v.  Simpson,   1   ib.  399 ;  1871. 

Digitized  by  Microsoft® 


Sect.  14.  LIEN  ON  WEST   INDIA  ESTATES.  423 

by  the  previous  management  (m).  He  cannot  have  an  account  of 
the  past  produce,  and  is  not  bound  by  the  costs  of  management 
subsequent  to  the  mortgage  (m). 

10.  Where  however  a  consignee  is  appointed  by  the  owner  or  by  Acquiescence 
the  Court,  and  there  are  incumbrancers  upon  the  estate  who  stand  branro™' 
by  and  either  acquiesce  in,  or  do  not  object  to  that  appointment, 

the  lien  of  the  consignee  upon  the  corpus  of  the  estate  may,  under 
those  circumstances,  be  held  to  have  priority  to  the  incumbrance  or 
charge  of  the  persons,  who  being  thus  aware  of  his  appointment 
acquiesce  in  or  do  not  object  to  it  (o).  They  will  not  be  allowed  to 
dispute  a  lien  for  expenditure,  which,  by  their  tacit  acquiescence, 
the  consignee  has  been  encouraged  to  make  (p). 

11.  A  tenant  for  Ufe  has  no  lien  on  the  estate  for  supplies  against 
the  remainderman  (q) ;  although  Scott  v.  Nesbitt  (r)  is  often  cited 
in  support  of  that  proposition  ;  and  as  the  consignee  cannot  stand  in 
a  better  position  than  the  consignor,  the  consignee  of  a  tenant  for 
life  has  no  lien  against  the  remainderman  (s). 

12.  Where  the  appointment  of  the  consignee  is  made  by  persons  Appointment 
who  stand  in  a  fiduciary  position,  such  as  executors  or  trustees,  the  ^^  e'^ecutors. 
right  of  the  consignee  to  his  lien  will  depend  u^on  the  right  of 

those  executors  or  trustees  to  cultivate  and  manage  the  estate  to 
preserve  the  estate  in  specie,  and,  incidental  to  that  preservation,  to 
take  those  steps  necessary  for  cultivating  the  estate,  including  the 
appointment  of  a  consignee  (t) ;  and  consignees  appointed  by 
executors  with  limited  powers,  have  no  lien  against  infant  cestuis 
que  trust  (u). 

13.  The  right  is  allowed  as  well  to  the  manager  of  the  estate 
abroad,  where  duly  authorised  by  the  owner  as  to  the  consignee  at 
home  of  the  produce  (x),  and  it  will  arise  in  favour  of  a  manager, 
whether  he  be  appointed  by  the  owner  or  trustee  of  the  estate,  or  by  the 
Court;(2/) ;  but  the  manager  appotuted  by  the  consignee  has  no  lien  (z). 


(m)  Bertrand  v.  Dames,  31  Beav.  429  ;  St.  Leonards  ;  Bertraiid  v.  Davies,  sup. 

9  Jnr.  N.  S.  34.  (0  Zevy  v.  Tuckett,  sup. 

(n)  lb.  .                                      ,  ,  (v)  /*. 

(o)   Levy  v.    Tuckett,  sup.  ;   Scott  v.  ,  (a)  fraserv.  Burgess,  sup.;  Berlrand 

Smith,  SBurge  Col.  Law,  357.  v.  Davus,  sup. 

(^p)  Fraser  T.  Burgess,  sup. ;  Bertrand  {y)  Scott  v.  Nesbitt,  sup.  ;  Bertrarid  v. 

V.  Davies,  sup^ ;  Morrison  v.  M.  2  Sm.  &  Davies,  sup.  ;  Daniel  v.  Trotman,  sup.  ; 

G.  564.  Fraser  v.  Burgess,  sup.  per  Lord  Kings- 

(j)  Bertrand  v.  Davies,  sup.  down,  p.  344. 

(r)  14  Ves.  442.  («)  Bourne's  Case,  Cnst's  Supp.  37, 

(s)  Be  Tharp,  2  Sm.  &  G.  578  n,  Lord 
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Consignee  of         14.  Where  the  appointment  is  made  by  the  Court  in  a  suit 

the  Court.  ^'^  .  , 

properly  constituted,  it  is  made  on  behalf  of  all  the  parties  mterested, 

and  the  manager  is  entitled  to  his  commission  and  allowances,  and 

to  a  lien  for  the  balance  due  to  him,  if  not  as  manager,  as  the  ofBcer 

of  the  Court,  and  is  entitled  to  be  repaid  all  advances  and  all 

expenses  incurred  in  executing  the  trust  under  its  authority  (a) ;  but 

the  consignee  appointed  by  the  Court  has  no  claim  against  the 

corpus  of  the  estate  as  long  as  he  remains  consignee  (b).     The  Court 

will  not  however  part  with  the  estate  or  its  proceeds,  without 

satisfying  his  claim.     The  claim  of  the  consignee  of  the  Court,  will 

be  admitted  against  every  fund  arising  from  the  estate,  which  is 

under  the  control  of  the  Court,  whether  the  fund  was  realised  before 

or  after  the  discharge  of  the  consignee,  and  although  it  was  realised 

before  the  mortgagee  was  made  party  to  the  suit,  the  mortgagee's 

interest  having  been  the  same  throughout,  and  the  expense  of 

keeping  up  the  estate  being  a  liability  to  which  he  was  always 

subject,  and  which  he  cannot  evade  by  leaving  the  management  to 

the  Court  (c).     If  the  consignee  require  payment  when  his  discharge 

has  not  been  already  ordered,  he  must  therefore  pray  that  he  may 

be  discharged,  and  may  pass  his  final  accounts,  and  that  so  much  as 

is  necessary  of  the  fund  in  Court  representing  the  corpus,  may  be 

paid  him  in  discharge  of  the  balance  to  be  found  due,  and  for  his 

costs,  and  for  the  purpose  of  thus  praying  for  his  discharge  he  may 

be  allowed  to  amend  his  petition  (d).     If  the  plantation  is  part  of 

an  estate  under  the  administration  of  the  Court,  and  the  plantation 

is  not  of  sufficient  value  to  satisfy  the  lien  of  the  consignee,  he  will 

be  paid  out  of  the  general  assets  in  priority  to  the  creditors  (e). 

15.  Where  the  consignee  takes  a  specific  security  which  defines 
and  limits  the  nature  and  effect  of  his  rights,  any  lien  which  he 
might  otherwise  have  had  is  excluded  (/). 

16.  The  lien  extends  to  all  payments  made  by  the  consignee  on 
account  of  charges  on  the  estate,  or  under  the  orders  of  the  Court  (g), 
and  interest  at  il.  per  cent,  will  be  allowed  as  compensation  for  the 

(a)  Fish.  Mtg.  151,  ed.  3 ;  Morrison  v.  I/yne  v.   Thompson,  30  Beav.  542  ;   Be 

M.  2  Sm.  &  G.  564 ;  7  De  G.  M.  &  G.  Tharp,  2  Sm.  &  G.  578. 
214  ;    1  Jul.   N.   S.    HOO  ;    Fraser  v.  (d)  Fish.  ib.  ;  Morrison  v.  M.  sup. 

Burgess,  13  Mo.  P.  C.  314  ;  6  Jur.  N.  S.  (e)  Zyne  v.  Thompson,  sup. 

327  ;   Fa/rquharson  v.  Balfimr,  8  Sim.  (/)  LeitWs  Estate,  1  J.  C.  296 ;  4  Moo. 

210.  P.  C.  N.  S.  158. 

(6)  n.  (g)  Shaw  v.  Simpson,  1  Y.  &  C.  C.  C. 

(c)  Fish.  ib.  ;  Morrison  v,  M.  sup.  ;  732. 
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delay  in  payment  (h) ;  and  in  the  absence  of  mala  fides,  the  lien  will 
not  be  affected  by  the  injudicious  or  wasteful  management  of  the 
manager  appointed  by  the  consignee  (i) ;  and  the  consignees  are 
not  bound  to  see  to  the  application  of  the  advances  by  the 
manager  (k). 

17.  In  the  Incumbered  Estates  Court,  the  lien  of  the  consignee 
is  rested  upon  higher  grounds  ;  it  is  held  that  it  is  quite  indifferent 
to  the  consignee  what  is  the  character  of  the  possession  of  the  con- 
signor if  he  is  in  undisputed  possession,  even  although  he  be  a 
tenant  with  a  limited  interest.  The  claim  of  a  consignee  is  held  to 
resemble  a  claim  for  salvage,  or  for  payment  of  fines  upon  renewable 
leaseholds  (Z).  In  one  case  (m)  the  right  of  the  consignee  seems 
to  have  been  rested  upon  the  moral  obligation  on  the  incumbrancers 
of  the  estate,  to  allow  out  of  the  purchase  money  in  priority  to  their 
incumbrances  monies  advanced  by  the  different  claimants  for  the 
benefit  of  that  estate  and  expended  in  its  cultivation,  and  the  pay- 
ment of  interest  on  incumbrances  affecting  it. 

18.  In  Ceylon,  where  the  Dutch  Roman  Law  prevails,  possession 
is  not  necessary  to  the  validity  of  a  lien,  except  to  a  modified 
extent  {ii). 

(15).  Liens  in  other  cases. 

Where  an  annuity  is  charged  by  will  upon  a  house  that  is  insured,  Lien  on 
and  the  devisee  of  the  house  being  also  the  executor  of  the  testator, 
renews  the  policy,  prima  facie  such  renewal  is  made  in  the  character 
of  executor,  and  the  annuitant  has  a  lien  on  the  insurance  money 
on  the  house  being  burnt  (o).       / 

{h)  Morrison  v.  M.  sup.  LcUh's  Estate,  ib.  21. 

(i)  iJe  Barriott,  Gust's  Inc.  Est.  Acts,  (m)  Be  Greaihead,  Gust,  219. 

271   ed.  2.  ('0  Talham  v.  Andree,   9  jur.  N.  S. 

(k)  Daniel  v.  Trotman,  1  Mo.  P.  C.  N.  S.  1019  ;  1  Moo.  P.  G.  N.  S.  386. 

123  ;  Harriott's  Case,  sup.  (o)  Parry  v.  Ashley,  3  Sim.  97. 

{I)  Re  Edwards,  Oust,  Supp.  41  ;  iJe 


insurance 
money. 
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CHAPTER    XXXIX. 


Mortgage  of 
chattels  with- 
out deed. 


MOETGAGE  OF  CHATTELS  OK  MOVEABLES. 
Sect. 

1.  Mortgage  without  deed    .         .         . 

2.  Delivery  of  possession         .         .         . 

3.  Retention  of  deed    .         .         .         i         .         . 

4.  Possession  consistent  with  transaction  or  deed 

5.  Form  of  deed 

6.  Rights  of  the  mortgagee  to  possession,  dc. 


426 
426 
427 
427 
430 
431 


(1.)  Mortgage  without  deed. 

The  term, chattels,  in  its  widest  sense,  includes  all  personal  pro- 
perty. In  a  more  restricted  sense  it  means  moveables,  or  fixtures, 
that  is,  chattels  af&xed  to  the  soil :  it  is  used  in  this  chapter  in  the 
sense  of  moveables. 

Mortgages  of  chattels  or  moveables  may  be  made  without 
deed  (a),  and  without  actual  delivery;  constructive  delivery  wiU 
suffice  (&). 


Possession 
how  far  proof 
of  fraud. 


(2.)  Delivery  of  possession. 

A  mortgage  of  chattels  would  usually  be  inconsistent  with  an 
immediate  transmutation  of  possession. 

It  was  decided  in  Twyne's  Case  (c),  that  the  retention  of  the 
possession  by  the  debtor  of  chattels  personal,  after  assignment,  is 
primA  facie  proof  of  fraud;  but  this  case  has  been  qualified  by 
later  decisions,  since  fraud  from  non-possession  is  now  a  question 


(a)  Litt.  s.  365  ;  Sheph.  T.  120  ;  Reeves 
V.  Capper,  5  Bing.  If.  C.  136 ;  Flory  v. 
Demrny,  7  Exc.  581. 

(6)  Meyerstem  v.  Barber,  2  L.  E.  C.  P. 
52  ;  Maughan  v.  Sha/rpe,  17  C.  B.  N.  S. 
443 ;  10  Jur.  N.  S.  989  ;  Janes  v.  WhU- 
Iread,  11  C.  B.  406. 

(c)  Twyne's  Case,  3  Eep.   80  ;  6  Sm. 


L.  C.  p.  9.  And  see  Edwards  v.  Harben, 
2  T.  R.  587 ;  Bamford  v.  Bwrm,  ib.  694 
n.  ;  Manton  v.  Moore,  7  ib.  67  ;  Woodall 
V.  Smith,  1  Campb.  332 ;  MartindaU  v. 
Booth,  3  B.  &  Ad.  498.  And  cases  cited 
in  1  Sm.  L.  C.  9,  and  Seeoes  v.  Capper, 
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of  fact  for  a  jury,  to  be  collected  from  all  the  circumstances  of  the 
case.  The  mere  circumstance  of  possession  of  chattels  amounts  to 
no  more  than  primd  facie  evidence  of  property  in  the  person  in 
possession  (d).  If  possession  of  chattels  might  always  be  treated 
as  equivalent  to  ownership  where  third  parties  are  concerned,  a 
special  enactment  to  that  effect,  applicable  to  bankruptcy,  would 
have  been  superfluous  (e). 

A  bill  of  sale  of  an  unfinished  ship  in  hands  of  the  builder,  is 
preferred  to  a  prior  agreement  for  a  bill  of  sale  of  which  he  had  no 
notice  (/). 


(3.)  Retention  of  deed. 

So  on  a  conveyance  of  lands  before  the  insolvency  of  the  grantor, 
the  retention  of  the  title  deeds  may  be  submitted  to  the  jury  as 
one  evidence  of  fraud  (g). 

A'  mortgage  executed  by  the  mortgagor  when  solvent  in  favour  Mortgage 
of  a  creditor,  without  his  knowledge  and  without  any  communica-  TOmmunication 
tion  with  him,  is  valid  (/«),  although  the  mortgagor  kept  it  in  his  with  creditor, 
own  possession  up  to  the  time  of  his  death  (i) ;  unless  it  was 
delivered  as  an  escrow,  or  fraud  is  proved  (k). 

But  a  voluntary  mortgage,  not  communicated  to  the  creditor, 
and  kept  to  be  made  use  of  if  convenient,  was  held  fraudulent 
under  the  statute  27  Eliz.  c.  4  (l). 


(4.)  Possession  consistent  with  transaction  or  deed. 

The  presumptive  evidence  from  retention  of  possession  of  goods 
and  chattels  after  sale  or  mortgage,  may  be  rebutted  by  evidence 
written,  or,  as  it  seems,  parol  (in),  on  the  part  of  the  vendee  or 
mortgagee,  shewing  the  possession  to  be  consistent  with  the  nature 
of  the  transaction,  or  with  the  deed. 

As   if  actual   delivery  be   from   circumstances  impossible,  lex  where  deUvery 
neminem  eogit  ad  impossibilia,  as  in  the  case  of  an  assignment  of  ^™P°^''1=- 

{d)  Lady  Aniiidell  v.  PUpps,  10  Ves.  (k)  lb. 

139.  (I)  Cracknall  r.  Janson,  11  Ch.  D.  1, 

(e)  2  Dav.  Conv.  697,  ed.  3.  C.  A.    And  see  Perry  v.  Attwood,  2  De  G. 

(/)  Daniel  v.  Sussell,  19  Ves.  393.  &  J.  21.   And  JFilsony.  Balfour,  2  Camp. 

(g)  Doe  T.  Ball,  11  M.  &  W.  531.  579  ;  Ba^.  Combe,  9  Ves.  117 ;  Adams  v. 

{h)  1  Shep.  T.  57 ;   i  Cru.  Dig.  29,  Claxton,  6  ib.  226. 

ed.  4.  (™)  Gole  v.  Davies,  1  Ld.  Raym.  724  ; 

(i)  Doe  V.  KnigM,  5  B.  &  Cr.  671 ;  Meggott  v.  Mills,  ib.  286. 
Extmi  V.  Scott,  6  Sim.  31. 
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a  ship  at  sea  {n),  or  in  a  foreign  port  (o),  or  of  goods  at  sea  {p), 
or  goods  in  transitu  {q),  when  the  dehvery  of  the  muniments  of 
title,  attended  as  to  ships  with  such  formalities  as  the  statute  law 
requires,  will  be  suf&cient,  of  which  more  hereafter  (r) ;  and  also 
in  the  case  of  choses  in  action,  as  bond  debts  in  which  an  assign- 
ment of  the  debt  and  deliyery  of  the  bond,  with  notice  to  the 
debtor,  will  be  also  sufficient  (s). 

Or  where  actual  delivery  has  been  made  as  nearly  as  may  be, 
as  where  goods  are  bulky  and  are  in  a  warehouse,  and  the  key  of 
the  warehouse  is  delivered  (t). 

Or  where  delivery  is  refused,  notwithstanding  the  agreement  to 
the  contrary  (u). 

So  where  goods  seized  under  an  execution  are  hondjide  sold,  and 
the  buyer  suffers  the  debtor  to  remain  in  possession,  they  are,  it 
seems,  protected  against  subsequent  executions,  if  the  fact  of  the 
first  execution  is  notorious  in  the  neighbourhood  (x). 
Possession  ^0  where  the  possession  is  consistent  with  the  deed  of  assign- 

consistent  with  meat  (y)^  as  in  the  case  of  goods  bond  fide  settled  on  marriage,  or 
in  the  cases  presumed  by  Mr.  Powell  (z),  viz.  of  an  assignment  to 
a  creditor  without  his  privity,  or  an  assignment  to  secure  a  future 
contingent  debt,  or  under  apprehension  of  legal  process  :  or  where, 
from  the  very  nature  of  the  transaction,  a  delivery  could  not  be 
contemplated,  such  as  (a)  where  a  supercargo  of  a  ship  bound  to 
the  East  Indies,  shipped  goods,  and  made  a  bill  of  sale  of  them 
and  of  their  profits  to"  one  Eoyston,  by  way  of  mortgage ;  the 
voyage  was  made,  and  the  supercargo  sold  the  goods,  and  bought 
others,  and  made  sevei^al  barters  and  exchanges,  and  afterwards 
died  at  sea,  and  in  a  question  between  the  mortgagee  and  a  judg- 
ment creditor,  the  L.  C.  held  the  assignment  valid,  for  though  sold 
to  Eoyston,  they  were  intrusted  to  the  supercargo  to  negotiate  and 
sell  them  for  Eoyston's  advantage,  and  the  possession  was  not  for 
the  purpose  of  giving  a  false  credit. 

(n.)  -AtMnson  v.  Malmg,  2  T.  R.  462.  Jez&ph  v.  Ingram,  8  Taunt.  838 ;  and  see 

(o)  Exp.  Batson,  3  Bro.  C.  C.  362.  Leonard  v.  Baker,  1  M.  &  S.  251,  and 

{p)  Brovm  v.  Seaihoote,  1  Atk.  160.  inf.  p.  517  {h). 
And  see  1  Ves.  S.  362.  {y)  Cadogan  v.  Kennett,  Cowp.  432  ; 

(?)  Exp.  Flyn,  1  Atk.  185.  Easlington  v.  Gill,  cited  in  2  T.  R.  597. 

(r)  Inf.  p.  577.  '  And  see  3  B.  &  Ad.  502,  note,  and  the 

(s)  1  Ves.  S.  367.  oases  there  cited. 

(<)  West  V.  SUp,  ib.  244  ;  Smith  v.  /S.  (»)  Pow.  Mtg.  ed.  4,  50,  51. 

Stra.  255.  '  (a)  Bucknel  v.  Hoyston,  Free.  Ch.  286. 

(it)  1  Ves.  S.  244.  And  seeLemprUrev.  Pas%,  2T.  R.  485  ; 

{x)  Zatirmr  y.  Batson,  4  B,  &  Cr.  652;  Bclclwr  y,  Oldfield,  6  Bing.  N.  C.  102. 
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So  in  the  case  of  land  being  mortgaged  with  a  mill  standing  on  Mortgage 
it,  not  affixed  to  the  freehold,  in  which  instance  the  possession  of  "  ™'"* 
the  mill  by  the  mortgagor,  although  a  mere  chattel,  is  held  to  be 
consistent  with  the  deed  (b). 

And  it  has  been  also  held  that  if  the  assignment  be  on  a  con-  Condition  to 
dition  to  be  performed  by  the  vendee,  the  vendor's  continuance  in  ^^^.^  '"'"^ 
possession  does  not  avoid  it,  because  by  the  terms  of  the  convey-  possession. 
ance,  the  vendee  is  not  to  have  possession  until  he  has  performed 
the  condition  (c). 

So,  where  a  mortgage  of  chattels  contains  a  clause  that  the  mort-  Effect  of  clause 
gagor  shall  keep  possession  until  default  in  payment,  or  until  u™tn°jefauT 
sequestration,  his  possession  does  not  shew  fraud,  and  unless  fraud 
be  proved,  the  mortgagee's  title  will  prevail  against  an  execution 
creditor  (d).  Nor  is  the  mortgagee  bound  to  take  possession  on 
the  first  or  a  subsequent  default  made  in  payment  of  the  debt  or  an 
instalment  of  the  debt  (e). 

The  effect  of  such  a  clause  is  to  operate  as  a  redemise  by  the 
mortgagee,  who  cannot  sue  for  the  chattels  until  default  has  been 
made,  or  the  expiration  of  the  time  for  payment,  and  the  mortgagor 
may  maintain  an  action  if  his  possession  is  interfered  with  in  the 
interval.  But  the  mortgagor  is  only  entitled  to  the  use  of  the 
chattels ;  if  he  or  his  trustee  in  bankruptcy  sell  them  during  the 
term,  it  will  be  a  disclaimer  of  the  tenancy,  and  the  mortgagee  or 
his  assignees  can  sue  for  the  conversion  (/). 

So  where  the  pledgee  of  a  chattel  gives  the  pledgor  a  licence  to 
use  the  articles  pledged  for  a  limited  time,  and  in  the  pledgee's 
service,  the  pledgee  retains  the  property  as  against  a  subsequent 
pledgee  from  A.  (</).  But  in  that  case  the  Court  held  the  possession  „  . 
of  the  pledgor,  he  being  in  the  service  of  the  pledgee,  to  be  his  pos-  consistent 
session,  and  that  in  the  case  of  a  smiple  pawn  ot  a  personal  chattel  if 
the  creditor  parts  with  the  possession  he  parts  with  his  property  in 
the  pledge. 

The  result  of  all  the  cases  seems  to  be,  that  possession  of  goods  Result  of 

(J)  steward  v.  Lombe,  1  Br.  &  B.  506;  C.  B.  685  ;  Gale  v.  Biomell,  7  Q.  B.  850; 

i  J.  B.  Moore,  281 ;  Hufford  v.  Bishop,  Tapjkld  v.  Eillirmn,  6  Man.  &  G.  245  ; 

5  Russ.  354.  Alton  v.  Harrison,  4  Ch.  622. 

(c)  Edwards  v.  Harben,  2  T.  R.  596  ;  (e)  Martindale  v.  Booth,  sup.  ;  Tapjkld 
Martindale  v.  Booth,  3  B.  &  Ad.  498  ;  v.  Sillman,  sup. 

Seed  V.  JFilmot,  7  Bing.  577,  583  ;  Carr  (J)  Fenn  v.  BUtlesUrm,  7  Exc.  152  ; 

V.  Burdiss,  1  C.  M.  &  R.  789.  Brierley  v.  Kendall,  17  Q.  B.  937. 

(d)  Martindale  v.  Booth,  sup.  ;   Beed  (?)  Beeves  v.  Capper,  5  Bing.   K  S. 
V.    Wilmot,  sup.  ;  MinsliMll  v.  Lloyd,  2  136  ;  inf.  p.  580. 
M.    &  W.  450  ;    Broillcy  v.    Ooplci/,    1 
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and  chattels  after  an  assignment  of  them  does  not  of  itself  con- 
stitute fraud  as  against  creditors,  hut  is  only  prima  facie  evidence 
of  it,  capable,  like  any  other  evidence  of  a  similar  kind,  of  being 
rebutted  or  explained. 

And  even  when  the  mortgage  does  not  contain  the  clause  for  posses- 
sion by  the  mortgagor  until  default,  the  mortgage  will  be  supported, 
if  the  possession  is  consistent  with  the  requirements  and  probabilities 
of  the  case  [h) ;  as  where  it  was  necessaiy  for  the  mortgagor,  who 
was  an  hotel-keeper,  that  he  should  remain  in  possession  (i). 

The  proviso  for  the  mortgagor  to  retain  possession  until  default, 
is  not  inconsistent  with  a  proviso  for  taking  possession  on  the 
happening  of  a  certain  event  (/c). 

As  to  what  effect  this  proviso  for  possession  of  the  mortgagor  till 
default  has  under  the  order  and  disposition  clause  in  bankruptcy, 
see  (Z). 

Where  a  bill  of  sale  of  a  farm  and  stock  contains  an  implied 
licence  to  the  grantor  to  carry  on  the  farm  and  sell  the  stock,  a  sale 
to  a  bond  fide  purchaser  is  binding  on  the  grantee  (11). 

(5.)  Form  of  Deed. 

In  mortgages  by  deed^of  chattels,  an  equity  of  redemption  is 
reserved  in  the  usual  way ;  sometimes  in  the  form  of  a  condition 
avoiding  the  transfer  upon  payment  at  the  appointed  time,  and 
sometimes  in  the  form  of  a  proviso  for  re-assignment. 

A  mortgagee  of  chattels  personal,  which  have  been  insured  by 
the  mortgagor  and  been  destroyed  by  fire,  cannot,  on  action  filed 
to  restrain  the  payment  of  the  insurance  monies  to  the  mortgagor, 
&c.,  obtain  an  order  for  payment  of  money  into  Court,  without 
serving  the  trustees  in  bankruptcy  of  the  mortgagor  with  notice  (m). 

In  a  case  where  the  wife  was  mortgagee  of  chattels  (under  a 
deed  of  assignment  executed  before  her  marriage),  as  described  in 
an  inventory  annexed  to  the  deed,  but  without  delivery,  and  it  did 
not  appear  that  default  in  payment  had  been  made  by  the  mort- 
gagor ;  it  was  held  that  the  husband  might  join  the  wife  with  him 
in  an  action  of  trover  for  the  inventory  (n). 


(Ji)  Steward  v.  lomhe,  i  Br.  &  B.  506, 
4  J.  B.  Moore,  281;  Oooh  v.  Walker, 
3  W.  E.  357 ;  25  L.  T.  51,  V.  C.  Wood. 

(i)  Cooh  V.  Walker,  sup. 

Ik)  He  Francw,  10  Ch.  D.  408,  0.  A. 

(I)  Inf.  p.  448. 

(}l)  National  Mercantile  Bank  V.Samp- 


son, 5  Q.  B.  D.  177. 

(m)  Marriage  v.  Soyal  Exchange  As- 
surance Co.,  18  L.  J.  Ch.  216.  Nota, 
the  mortgagee  was  also  equitable  mort- 
gagee of  leasehold  premises  on  which  the 
chattels  were. 

{n)  Ayling  v.  WhicUr,  6  A.  &  E.  259. 
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(6.)  Rights  of  mortgagee  to  possession,  d-c. 

The  mortgagee  may  at  any  time  recover  the  goods,  unless  the 
mortgagor  is  by  the  mortgage  deed  entitled  to  the  possession 
until  default,  or  until  notice,  demand,  or  any  other  future  time, 
stipulated  in  it  (o). 

If  the  goods  are  in  ■  the  meanwhile  taken  by  a  third  person  as 
an  execution  creditor,  the  mortgagee  is  then  unable  to  require 
possession  (p). 

But  if  the  assignment  of  the  goods  to  the  mortgagee  is  immediate 
upon  trust  to  permit  the  mortgagor  to  remain  in  possession  till 
default,  the  possession  is  in  the  mortgagee,  who  can  recover  before 
default  (g),  and  the  right  to  recover  is  not  affected  by  his  having 
received  a  bill  of  exchange  on  account  of  the  debt,  and  indorsed  it 
over  for  value  (r). 

But  if  the  mortgagor  in  possession  under  the  proviso  until 
default  sells  the  goods,  this  act  determines  his  possession,  and  the 
mortgagee  can  recover  at  once  against  the  purchaser  (s). 

Where  the  mortgagor  had,  before  the  mortgage,  bailed  the  goods, 
the  mortgagee  can  recover  them  from  the  bailee  (t). 

When  the  right  of  the  mortgagee  to  possession  only  arises  after 
notice  or  demand,  a  reasonable  time  must  be  given ;  half  an  hour 
is  merely  illusory  (u). 

A  demand  on  the  debtor's  wife  was  held  not  to  be  suf&cient  (x). 


(o)  Bradley  v.  Copley,  1  C.  B.  685. 

(p)  Wheeler  v.  Monlejm-e,  2  Q.  B. 
183. 

(q)  White  v.  Mm-ris,  11  C.  B.  1015  ; 
16  Jur.  500. 

(r)  Sramwell  v.  Eglinton,  5  B.  &  S. 
39. 

(s)  Loeschman  v.  Machin,  2  Stai'k.  N. 
P.  C.  311  ;  Cooper  v.  WillomaU,  1  C.  B. 


672. 

{t)  European,  dec.  Co.  v.  Soyal  Mail, 
&c.  Co.,  8  Jur.  N.  S.  136,  Q.  B. 

(m)  BrigUey  v.  Norton,  3  B.  &  S.  305; 
32  L.  J.  Q.  B.  38  ;  9  Jur.  N.  S.  495 ; 
Toms  V.  Wilson,  4  B.  &  S.  442  ;  ib. 
455. 

(k)  Belding  v.  Bead,  11  Jur.  N.  S. 
547  ;  34  L.  J.  Exc.  212. 
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3.  Expectancies  ........  435 

4.  Future  calls 436    , 

(1.)  Future  chattels. 
As  a  general  rule,  an  assignment  will  not  at  law  pass 
chattels  not  in  existence,  or  not  in  the  ownership  of  the  grantor, 
or  not  suificiently  appropriated  at  the  time  of  the  assignment, 
although  such  an  assignment  may  have  effect  by  a  subsequent 
act  of  the  grantor,  in  furtherance  of  the  original  disposition  (a). 
And  accordingly,  a  bill  of  sale  of  the  furniture  and  effects  in 
a  certain  house  will  only  pass  such  things  as  are  in  the  house 
at  the  time  of  the  grant  (6)  or  ordered  for  the  house  (bb),  though 
effects  to  be  subsequently  brought  on  the  premises  are  expressly 
included  (c) ;  but  where  the  assignment  expressly  includes  further 
chattels,  or"  there  is  a  covenant  that  all  future  chattels  brought  on 
the  premises  shall  be  included  in  the  security,  the  interest  in  such 
future  chattels  passes  in  equity,  and  attaches  as  soon  as  the  chattels 
are  brought  thereon  (cl).  And  the  instrument  might,  it  seems,  be 
so  framed  as  to  give  the  mortgagee  a  power  of  seizing  such  future 
chattels  of  the  grantor,  as  they  should  be  acquired  by  him  and 
brought  upon  the  premises  (e) ;   and  such  future  chattels  will  pass 

(a)  Bao.  Max.  Rule  U ;  Perk.  Profit.  191  ;  9  Jur.  N.  S.  213 ;  reversing  2  De 

Bk.  tit.  Grant,  pi.  65.  G.  F.  &  Jo.  596 ;  7  Jur.  N.  S.  319  ;  Con- 

{bb)  Sladdenv.  Serjeant,  I 'F.k  ¥.322.  greve  v.  Evetts,  10  Exc.  298;  Hope  v. 

(6)  Tapfield  v.  Hillman,  6  Man.  &  G.  Hayley,  5  E.  &  B.  830  ;  Carr  v.  Acra- 

245  ;  6  Scott's  N.  S.  967  ;  12  L.  J.  C.  P.  man,  11  Exc.  666  ;  Lomax  v.  Buxton,  6 

311 ;  Exp.  Stephenson,  12  Jur.  6,  Bky.  L.  R.  C.  P.   107 ;  Belding  v.  Read,   11 

(c)  iMnn  V.  Thornton,   1  C.  B.  379  ;  Jur.  N.  S.  647,  Exc.  ;  13  "W".  R.  867 ;  34 

GaU  V.  Burmll,  7  Q.  B.  880  ;  10  Jur.  L.  J.  Exc.  212. 

198  ;  Bogers  v.  Kennay,   11  Jur.   14  ;  («)  Per  Tindal,  in  Lunn  v.  Thornton, 

Piatt  V.  Bromage,  24  L.  J.  Exc.  63.  sup.  ;  Tapfield  v.  Hillman,  sup. 

{d)  HoVroyd  v.  Marshall,   10  H.   L. 
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where  there  is  aheady  a  foundation  of  an  interest  in  the  grantor  (/) ;  Future  fruits, 
thus  the  future  fruits  of  an  estate  may  be  granted  by  a  person 
having  an  interest  in  the  land  {g) ;  the  next  year's  wool  of  sheep 
belonging  to  the  grantor  is  capable  of  being  assigned  Qi) ;  so  a  bill 
of  sale  by  a  tenant  of  all  his  tenant  right  and  interest  yet  to  come, 
has  been  held  to  pass  the  future  crops  (i). 

So  a  mortgage  of  the  produce  of  a  whaling  voyage,  then  in  course 
of  prosecution,  is  valid  {k) ;  also  of  future  freight  (l). 

Goods  bought  before,  but  received  after,  execution  of  a  bill  of 
sale,  pass,  if  mentioned  in  the  schedules  (m). 

An  incomplete  chattel,  as  a  ship  in  course  of  building,  and  all 
things  prepared  for,  though  not  actually  attached  to  the  ship,  may 
be  the  subject  of  a  security  (n). 

A  mortgage  or  bill  of  sale  comprising  after- acquired  property, 
and  goods  not  in  existence,  will  confer  even  the  legal  interest,  if  the 
grantor  does  some  act  after  he  has  acquired  the  property,  amount- 
ing to  a  delivery  or  ratification  (o),  especially  since  the  Jud. 
Acts  (oo). 

Machinery  substituted  or  added  may  also  be  effectually  included  Substituted 
in  a  mortgage  (p) ;  and  in  mortgages  of  plantations  in  the  colonies.  Colonies, 
in  which  the  live  and  dead  stock  is  constantly  changing,  it  is 
advisable  to  have  an  entry  made  periodically  in  the  estates  books 
of  the  stock  for  the  time  being  thereon,  which  will  have  the  effect 
of  a  delivery  at  law.  A  security  was  held  to  extend  to  stock  and 
growing  crops  on  a  farm  not  then  occupied  by  the  grantor  (q),  and 
to  goods  on  a  house  afterwards  built  (r). 

The  intention  to  include  after-acquired  property  must  be  clear, 
and  will  not  be  inferred  from  doubtful  expressions  (s). 

(/)  Bac.  Max.  Rule  14.  see  Anglo-Egyptian  JBh.  v.  Hennic,   10 

(g)  Orantham  v.  Eawlvy,  Hob.  132.  L.  R.  C.  P.  271. 

(A)  Perkins,  PI.  90.  (o)  Sheph.  T.  241 ;  Lunn  v.  Thornton, 

(i)  Fetch  V.  Tutin,  15  M.  &  "W.  110.  mp.  ;  Chidell  v.  Galsworthy,  6  C.  B.  N.  S. 

(k)  Langton  v.  HoHon,  1  Ha.  549  ;  6  471,  8. 

Jnr.  910.  (oo)  Lazarus  y.  Andrade,  5  C.  P.  D. 


{I)  Leslie  v.  Guthrie,  1  Scott,  683 ;  Dou 
glas  v.  Russell,  4  Sim.  524 ;  1  My.  &  K 
488.  But  see  Me  Ship  JVarre,  8  Pri.  273 
Robinson  v.  Macdonnell,  5  M.  &  S.  228. 

{m)  Sutton  V.  Bath,  1  F.  &  F.  152 
Sladden  v.  Serjeant,  ib.  322. 

(n)  Reid  v.  Fairbanks,  1  C.  L.  R.  787 
JF'oods  V.  RicsscU,  5  B.  &  Aid.  942.  And 


318. 

( p)  Holroyd  v.  Marshall,  sup. ;  Leatham 
v.  Amor,  47  L.  J.  Q.  B.  581 ;  Laxarus 
V.  Andrade,  sup. 

(?)  Carr  v.  Allatt,  27  L.  J.  Exc.  385. 

(r)  Chidell  v.  Galsworthy,  sup, 

(s)  Tapfield  v.  Eillman,  sup. 
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Reference  to 
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Third  persons 
how  affected. 


(2.)  Power  to  seize. 

A  power  to  seize  after-acquired  goods  may  be  inserted  in  the 
deed,  and  will  operate  by  way  of  licence  which,  being  for  valuable 
consideration,  is  irrevocable  (t).  A  good  equitable  charge  may 
thus  be  created  upon  the  after-acquired  property,  which  will  be 
preferable  to  execution  creditors  (m). 

A  power  to  seize,  followed  by  actual  seizure,  vests  the  property 
at  law  in  the  grantee  (x).  But  if  the  grantor  becomes  bankrupt 
before  seizure,  and  the, licence  does  not  amount  to  an  equitable 
assignment,  the  title  of  the  assignees  will  prevail  (y). 

The  bill  of  sale  of  future  chattels  is  generally  made  with  refer- 
ence to  some  specific  place,  and  where  it  extended  to  chattels  in  a 
house,  or  elsewhere,  it  was  held  not  to  be  effectual  {z).  But  the 
opinion  of  Baron  Martin  (a),  that  specific  performance  could  not 
be  maintained  as  to  such  future  chattels,  is  at  variance  with  the 
equitable  doctrine  upon  covenants  to  settle  future-acquired  pro- 
perty (6). 

The  power  to  seize  future  property  will  not  make  a  security 
fraudulent,  and  an  act  of  bankruptcy  (c). 

A  power  or  licence  to  seize  future  chattels  may  be  so  framed  as 
to  operate  in  equity  as  a  present  assignment  thereof,  if  it  is  plain 
from  the  context  of  the  instrument  that  such  was  the  intention ; 
otherwise  it  will  have  no  operation  until  seizure  (d). 

If  there  is  a  mere  licence  to  seize,  and  no  interest  in,  the  future 
chattels,  the  licence  cannot  be  exercised  to  the  prejudice  of  any 
person  who  has  obtained  an  interest  in  the  chattels  in  the  interval 
before  seizure  (e) ;  but  if  such  licence  is  bond  fide  exercised  after, 
but  without  notice,  of  an  act  of  bankruptcy  and  before  adjudication, 
the  seizure  is  a  protected  transaction  under  the  bankrupt  law  (/). 


(<)  Lmn  V.  Thornton,  1  C.  B.  385  ;  10 
Jur.  198.  But  see  Carr  v.  Acraman, 
11  Exo.  666, 

(m)  Lamgton  v.  Barton,  1  Ha.  549 ; 
Holroyd  v.  Marshall,  10  H.  L.  101 ; 
reversing  2  De  G.  J.  &  J.  696. 

(x)  Oongreve  v.  Evetts,  10  Exo.  298  ; 
Bope  V.  BayUy,  5  E.  &  B.  830. 

{y)  Garr  v.  Acrcmian,  sup. 

(s)  Belding  v.  Bead,  11  Jur.  N.  S.  547; 
34  L.  J.  Exo.  212  ;  13  W.  E.  867,  and  6 
N.  E.  301  ;  see  Lamras  v.  Andrade,  5 
C.  P.  D.  320. 

(a)  lb. 


\,b)  Lewis  v.  MadocTcs,  8  Ves.  150  ;  17 
ih.  48  ;  Bardey  \.  Qrem,  12  Beav.  182, 
and  Bolroyd  v.  Marshall,  sup. 

(c)  Button  V.  Cruttwell,  1  E.  &  B.  35. 

{d)  Brown  \.  Bateirum,  Z  L.  E.  C.  P.  . 
272  ;  Meeve  v.  Whitmore,  11  W.  E.  334 ; 
9  Jur.  N.  S.  243,  V.  C.  Kindersloy; 
aflinned  4  De  G.  Jo.  &  Sm.  1  ;  3  N.  E. 
16  ;  12  W.  E.  113  ;  9  Jur.  N.  S.  1214  ; 
Carr  v.  Allatt,  27  L.  J.  Exc.  385;  6 
N.  E.  301. 

(c)  Re  Waugh,  4  Ch.  D.  527. 

(/)  lb.    See  sup.  125,  397. 
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Where  the  debt,  to  secure  which  the  power  of  sale  was  given,  is 
discharged  by  a  liquidation  under  the  bankruptcy  act,  the  power  to 
seize  future  chattels  is  gone  also  (g). 

So  a  debtor  may  assign  future  accruing  payments  to  be  made  to  Assignment 
him  under  an  engagement  with  a  third  person  (h).  payments. 

In  Bryans  v.  Nix  (i),  where  there  was  an  agreement  between  a 
factor  and  his  principal,  that  in  consideration  of  the  former  accept-  Cargo  not  on 
ing  a  certain  bill  drawn  on  him  by  the  principal,  the  boat  masters 
of  two  boats  belonging  to  the  principal  should  hold  the  cargoes  for 
the  factor  as  his  security,  which  was  assented  to  by  the  boat 
masters,  and  their  receipts  transmitted  by  the  principal  to  the 
factor,  who  duly  accepted  the  bills.  It  turned  out,  that  at  the 
time  of  the  receipt  given  by  the  boat  masters,  one  of  the  boats  was 
not  loaded,  though  the  principal  had  the  cargo  ready.  And  before 
the  shipment  on  board  that  boat  was  completed,  the  principal 
entered  into  a  fresh  engagement  with  another  creditor  respecting 
the  cargo  of  that  boat,  and  a  new  receipt  was  given  to  such  creditor 
of  the  cargo  then  on  board  when  it  was  fully  shipped :  it  was  held 
that  there  was  no  appropriation  of  that  cargo  to  the  factor,  though 
the  master  might  have  insisted  on  the  principal  putting  on  board 
oats  to  the  amount  of  the  first  bill  of  lading  on  account  of  the 
factor. 

If  the  intention  of  the  parties  to  pass  the  property,  whether  Deposit  of 
absolutely  or  specially,  in  certain  ascertained  chattels  is  estab- 
lished, and  they  are  placed  in  the  hands  of  a  depositary,  on  account 
of  the  person  who  is  to  have  that  property,  and  the  depositary 
assents,  the  appropriation  is  valid,  and  it  matters  not  by  what 
documents  this  is  effected,  as  in  the  last  mentioned  case,  with 
respect  to  the  boat  that  was  loaded,  supposing  the  boat  masters' 
receipts  were  equivalent  to  a  bill  of  lading. 

An  agreement  to  mortgage  chattels  to  be  bought  is  valid  (k). 


(3.)  Mortgage  of  expectancies. 

Although  a  voluntary  assignment  of  mere  expectancies  is  invalid, 
yet  such  an  assignment,  if  for  valuable  consideration,  is  good,  as 
where  a  debtor  assigns  to  his  creditor  for  valuable  consideration, 

(g)  Thompson  v.  Cohen,  7  L.  E.  Q.  B.  (i)  4  M.  &  W.  775, 

527  ;  Cole  v.  Kemot,  ib.  634.  (Jc)  Kerakooae  v.  Brooks,  14  Mo.  P.  C, 

(A)  Pooley  v.  Goodwin,  4  A.  &  E,  94.         452. 
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and  as  a  security,  all  the  legacies  and  other  benefits  which  he 
expects  to  derive  from  his  friends  (Z). 

So  a  covenant  to  charge  any  property  which  the  debtor  may 
become  possessed  of  at  his  sister's  death,  is  binding,  notwithstand- 
ing his  bankruptcy  (m). 


(4.)  Future  calls. 
For  mortgage  by  companies  of  future  calls,  see  (m), 

{1}  Bermeit  v.  Cooper,  9  Beav.  252  ;  LI  524  ;  Zyde  v.  Mynn,  4  ib.  505  ;  1  My.  & 

L.  J.  Ch.  315  ;  BeckUy  v.  Newland,  2  P.  K.  683  ;  Cook  v.  Field,  15  Q.  B.  460  ;  14 

"Wma.  181 ;  Holson  v.  Trevor,  ib.   191 ;  Jur.  951. 

Wethered  v.  W.  2  Sim.   183  ;  Hwrwood  (m)  Zyde  v.  Mynn,  sup. 

V.  Tooke,  ib.  192;  ffyde  v.  Whiie,  5  ib.  («)  Sup.,  p.  360. 
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CHAPTEE  XLI. 

MORTGAGE   OF   FIXTUEES, 

Sect. 

1.  Meaning  of  term  'fixtures  '...,.  437 

2.  WJiat  are  fixtures  and  what  moveables  .         .         .     .  438 

3.  Wliat  description  is  sufficient 440 

4.  Fixtures  pass  though  not  named 440 

5.  Fixtures  subsequently  annexed         ....  441 

6.  Foreclosure  or  sale 442 

(1.)  Meaning  of  the  term  'fixtures.' 

The  term  '  fixtures  '  is  used  sometimes  in  a  sense  so  large  as  to 
include  objects  inseparably  annexed  to  tbe  soil,  and  wbicb  bave, 
therefore,  become  mere  adjuncts  to  tbe  freehold,  and  in  this  sense, 
the  ordinary  division  of  fixtures  into  landlord's  and  tenant's  fixtures 
is  made. 

The  term  '  fixtures '  has  also  acquired  the  peculiar  meaning  of  Removeable 
personal  chattels,  which  have  been  annexed  to  the  freehold,  but 
which  are  removeable  at  the  will  of  the  person  who  has  annexed 
them  (a),  and  against  the  will  of  the  owner  of  the  freehold.     It  is 
in  this  latter  sense  that  the  term  is  used  in  this  chapter  (b). 

Fixtures  attached  to  the  land,  or  to  the  building  which  stands  A!  ii«'«'een 

heir  and  exe- 

upon  it,  by  the  freeholder,  pass  to  the  heir,  and  not  to  the  outer, 
executor  (c),  whether  the  owner  acquired  the  land  or  building  by 
descent  or  purchase,  and  whether  he  annexed  them  for  a  permanent 
purpose  or  for  the  better  enjoyment  of  the  land,  or  whether  they 
are  trade  fixtures,  or  the  fittings  up  of  collieries,  or  the  like,  or 
not  (d).     If  the  corpus  of  machinery  belongs  to  the  heir,  all  that 

{a)  ffallen  v.  Sunder,  1  C.  M.  &  E.  Mather  v.  Fraser,  2  K.  &  J.  549  ;  2  Jur. 

276.  N.  S.  900. 

(ft)  2  Dav.  Cnnv.  694,  ed.  3.  (d)  lb. 
(c)  Fisluir  V.  Dixon,  12  CI.  &  F.  312 ; 
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Fixtures  by 
tenant. 


Execution. 


Distress. 


belongs  to  such  machinery,  whether  capable  of  being  detached  or 
not,  passes  to  him  (e). 

When  chattels  are  fixed  to  the  freehold  by  a  tenant,  they  be- 
come part  of  it,  subject  to  the  tenant's  right  to  separate  them 
during  the  term,  and  thus  reconvert  them  into  goods  and 
chattels  (/).  And  although  annexed,  they  may  be  treated  for  some 
purposes  as  chattels ;  for  instance,  in  the  execution  of  a  fi.  fa. 
against  the  tenant  {g). 

But  fixtures  attached  to  the  freehold  of  the  debtor  are  not 
subject  to  execution  {h). 

If  the  fixtures  and  machinery  are  slightly  attached,  it  has  been 
held  that  they  are  distrainable.for  rent(i);  but  as  a  general  rule, 
fixtures  are  not  distrainable  for  rent  (A;). 


(2.)  What  are  fixtures  and  what  moveables. 

As  to  what  fixtures  are  removeable,'  and  the  extent  and  qualifi- 
cations of  the  right  of  removal  generally,  see  Amos  &  Perard  on 
Fixtures,  2nd  edit.  1847,  p.  224  et  seq. 

It  is  often  dif&cult  to  determine  what  are  fixtures  and  what  are 
moveables  (Q. 

The  following  are  fixtures  : — 

Whatever  is  of  itself  sunk,  or  is  built  into  any  fabric  which  is 
sunk  into,  the  ground,  or  is  fixed  by  cement,  screws,  solder,  or 
other  permanent  fastening  to  any  such  fabric,  or  to  any  part  of  the 
building  itself,  either  above  or  below,  and  although  it  may  be  re- 
moved without  injury  to  the  building  (m) ;  such  as  steam  engines, 
steam  hammers  with  anvil,  though  loose  (n),  boiler  (o),  fur- 
nace (p),  cutters  (q),  coke  oven,  still,  malt-mill,  sleepers  and  rails 


(c)  Fisher  v.  Dixon,  12  01.  &  F.  312. 

(/)  Lee  V.  JRisdon,  7  Taunt.  189. 

{g)  Poole's  Case,  1  Salk.  368. 

(h)   Winn  v.  Ingleby,  5  B.  &  Aid.  625. 

(i)  Sellawell  v.  Eastwood,  6  Exc.  295. 

(k)  Gilb.  Distr.  c.  1,  s.  ii.  p.  42  ;  Darhy 
V.  Hwrris,  1  G.  &  D.  234  ;  5  Jur.  988  ; 
Daltm,  T.  WhUtem,  3  Q.  B.  961 ;  6  Jur. 
1063. 

(Z)  Wiltshear  v.  Oottrell,  1  E.  &  B. 
674  ;  Wilde  v.  Waters,  16  C.  B.  637  ; 
JScp.  CoUon,  2  M.  D.  &  D.  729  ;  Hutchin- 
son V.  Kay,  23  Peftv,  413  ;  8  Jur.  N.  S. 


652. 

(ot)  Fish.  Mtg.  30,  ed.  3. 

{n)  Metropolitan  ComUies  Co.  v.  Brown, 
26  Beav.  464;  5  Jur.  N.  S.  378;  Walmsley 
V.  Milne,  7  C.  B.  N.  S.  115 ;  6  Jur.  N.  S. 
125;  8  "W.  E.  138;  J!^.  Astbury,  4  Ch.630; 
Coombs  V.  Beavmoni,  5  B.  &  Ad.  72  ;  2  N. 
&M.  235;  Thompsons. PettU,  lOQ.  B.  101. 

(o)  lb. ;  ffubbard  v.  Bagshaw,  i  Sim.  326. 

{p)  Metropolian  Counties  Soc.  r. 
Brown,  sup. 

(?)  Ii. 
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of  railways  (r),  tramway  and  steam  crane  (rr),  silk  spinning  machines 

resting  by  their  own  weight  only  on  the  ground,  but  attached  by 

moveable  bolts  to  iron  rods  fixed  to  mill-beams  overhead  (s) ;  retorts, 

purifiers,   and  boilers  in  gasworks  (t) ;  machinery,  attached  in  a 

quasi    permanent   manner  {u) ;  piles  before   a  wharf  in  the  river 

Thames  {x) ;  a  wind-mill  (y).      The  intention  of  attaching  creates 

another  exception,  Quicquid  plantatur  solo,  solo  cedit  (y).     Moveable  MoreaWe  parts 

parts  of  fixed  machinery  are  incidents  to  the  freehold,  e.g.,  locks       ^  '"^^' 

and  keys  of  a  house,  millstones  (a),  anvil  used  with  fixed  steam 

hammer  (b),  and  a  chronometer  as  part  of  the  tackle  of  a  ship  (c). 

The  following  are  moveables  : — 

Carpets  attached  with  nails  (d) ;  looms,  unless  fastened  by 
nails  (e) ;  machinery  for  working  looms  pass  with  the  looms, 
though  not  specified  in  the  schedule  (/) ;  weighing  machines  de- 
posited in  holes  and  lined  with  brick  (g) ;  iron  plates  (h) ; 
hydraulic  press  not  necessary  for  factory  (i) ;  mules  used  for 
spinning  cotton,  though  fixed  by  screws  (k).  And  articles  are 
moveables  although  partly  embedded  in  the  soil,  when  they  have 
not  been  so  placed  in  order  to  fix  them ;  as  plates,  sleepers,  or 
trams,  which  have  accidentally  penetrated  the  ground  (t) ;  chattels 
resting  on  the  ground  with  their  own  weight  only  (m). 

A  distinction  has  been  made  when  fixtures  have  been  attached  to 
the  soil  merely  for  convenient  use  (n). 

(r)  Turner  v.  Cameron,  5  L.  R.  Q.  B.  Jur.  910. 

306.  {A)  Bellawell  v.  Eastwood,  sup. 

(rr)  Fxp.  Moore's  Co.,  14  Ch.  D.  379,  (e)  Hutchinson  y.  Kay,  sup.  ;  Boyd  v. 

C.  J.  Bacon.  Shorrock,  5  Eq.  72 ;  Holland  v.  Bodgson, 

(s)  Haley  v.  Sammersley,  3  De  G.  F.  7  L.  R.  C.  P.  328  ;  CoH  v.  Sagar,  sup. 

k  Jo.  587  ;  7  Jur.  N.  S.  765.  (/)  CoH  v  Sagar,  sup. 

(t)  Meg.  v.  Ink.  Parish  of  Lee,  1  L.  R.  (g)  Sxp.  Astbury,  sup. 

Q.  B.  241.  [h)  Metropolitan  Counties  v.   Brown, 

(m)  Longhottom  v.  Berry,  5  ib.  123.  sup.     And  see  Exp.  Astbury,  sup. 

{x)  Lancaster  v.  Ecc,  5  C.  B.  N.  S.  (i)  Parsons  v.  Hind,   14  "W.  R.  860, 

717 ;  5  Jur.  N.  S.  683  ;  Martin  v.  Boe,  Q.  B. 

7  E.  &  B.  248  ;  5  W.  R.  263.  [k)  Hellawell  v.  Eastwood,  sup.     But 

(y)  Steward  v.  Lombe,  1  Br.  &  B.  506;  see  Longbottom  v.  Berry,  5  L.  R.  Q.  B. 

4  J.  B.  Moore,  281.  137-8. 

(a)  Place  v.  Fagg,  4  Man.   &  R.  277  ;  (t)  Bates  v.  Duke  of  Beaufmt,  8  Jur. 

Mather  v.  Fraser,  2  K.  &  J.  559  ;  2  Jur.  K.  S.  270  ;  reversing  10  "W.  R.  149. 

N.  S.  900;  Fisher  v.  Dixon,  sup.  ;  Cort  v.  (m)  Mather  v.  Fraser,  sup. ;  Exp.  New- 

Sagar,  3  H.   &  N.  370  ;  27  L.  J.  Exc.  bery,  10  L.  T.  N.  S.  661,  Goulb.  ;  Bates 

878  ;  E3^.  Astbury,  sup.  v.  Duke  of  Beaufort,  sup. 

{b)  Metropolitan  Cowniics,  (tc.  Soc.  v.  [n)  Hellawell  v.  Uastwood,  mp.;  Elliott 

Brown,  sup.  v.  Bishop,  10  Exc.  496,  508.     But  see 

(c)  Laiigton  v.  Horlon,  1  Ha.  549  ;  6  Exp.  Barclay,  5  Pe  Q.  M.  &  G.  413. 
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Machinery  attached  to  a  mill  would  not  include  tools  or  move- 
able implements,  though  used  in  the  business ;  nor  pictures 
attached  to  the  walls  by  metallic  bolts  (o). 


(3.)  What  description  is  sufficient. 

A  mortgage  of  a  mill,  with  engines  and  certain  specified  machi- 
nery, and  all  other  machinery  '  now  or  hereafter  to  be '  on  the 
lands,  includes  all  machinery,  although  not  ejusdem  generis  with 
the  particulars  specified  (p). 

Where  a  mortgage  of  chattels  refers  to  an  inventory  for  more 
particular  enumeration  the  inventory  is  no  part  of  the  deed,  and 
stock  in  trade  included  in  the  inventory,  but  not  mentioned  in  the 
deed,  will  not  pass  by  it  (g). 

'  Belonging  to  '  means  necessarily  and  essentially  forming  part 
of  the  mill,  to  whaitever  purpose  the  mill  may  be  applied  (r). 

Where  some  fixtures  were  described  as  passing,  others  not  men- 
tioned were  held  not  to  pass  (s). 

It  will  be  advisable,  therefore,  in  framing  mortgages  of  property 
and  fixtures  to  specify  in  the  deed,  or  in  a  schedule  to  it,  the 
machinery  intended  to  be  comprised,  so  that  no  doubt  can  be 
raised,  and  especially  to  avoid  that  kind  of  imperfect  specification 
which  leads  to  the  inference  that  what  is  not  expressly  included  is 
intentionally  excluded  (t). 
Appurte-  Trade  fixtures,  passed  under  the  word  '  appurtenances  '  (u). 

As  to  what  will  pass  in  a  mortgage  of  premises  '  with  the  fixed 
machinery  and  other  matters  and  things  erected  and  standing 
thereon ; '  see  Trappes  v.  Harter  {x). 


nances. 


(4.)  Fixtures  pass,  though  not  named. 

Fixtures  annexed  to  the  freehold  will  pass  to  the  mortgagee 
without  being  named,  unless  excluded  expressly,  or  by  inference, 


(o)  Ealey  v.  Eammersley,  3  De  G.  F.  3  Jur.  N.  S.  652. 

&  Jo.  592  ;  7  Jur.  N.  S.  765 ;  30  L.  J.  (s)  Sare  v.  Hortm,  5  B.  &  Ad.  715. 

Ch.  N.  S.  765.  But  see  Mather  v.  Fraser,  2  K.  &  J. 

{p)  lb.;  Exp.  Acton,  i  L.  T.  N.  S.  261.  653  ;  2  Jur.  N.  S.  900. 

See  Wilson  v.  Whateley,   7  Jur.  N.  S.  («)  2  Day.  Conv.  729-30,  ed.  3. 

908,  V.  C.  "Wood.  (u)  Exp.  BmdUy,  2  M.  D.  &  D.  591 ; 

(g)  Exp.  JcwdvM,  10  Ch.  322.  6  Jur.  719. 

(r)  ffufcUnson  v.  Kay,  23  Beav.  413  ;  (x)  2  C.  &  51.  153. 
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as  from  the  mention  of  those  in  a  ^lart  only  of  the  premises  (y)  ; 
and  that  although  slightly  fixed,  and  for  mere  convenience  {a). 

There  is  no  difference  in  this  respect  between  a  mortgage  in  fee 
and  a  mortgage  of  leaseholds  (6)  ;  or  whether  the  security  be  a 
memorandum  of  deposit  of  title  deeds  of  freeholds  (c) ;  or  an 
equitable  mortgage  {d) ;  or  a  deposit  of  a  lease  (e),  and  whether 
the  fixtures  are  trade  fixtures  or  not  (/),  or  tenant's  fixtures  {g) ; 
and  the  mortgage  was  held  to  attach  to  the  produce  of  the  fixtures 
after  the  lease  had  expired  Qi) ;  and  the  mortgagee  of  a  lessee  has 
a  right  to  sever  the  mortgaged  fixtures  (t),  notwithstanding  the 
surrender  of  the  term  {k). 

A  distinction  has  been  drawn  between  the  deposit  of  a  lease  and 
that  of  an  assignment  of  a  lease  and  fixtures  :  it  has  been  held  that 
in  the  latter  case,  no  property  passed  at  law  or  in  equity  in  the 
fixtures  (Z). 


(5.)  Fixtures  subsequently  annexed,  dc. 

Chattels  or  fixtures  attached  to  the  premises  subsequently  to 
the   mortgage  are  included  in   the  mortgage,   whether  it  be  in 


iy)   Hare  v.  Hortmi,   sup.  ;  Lcmgslaff  (e)  Meux  v.  Jacobs,  sup.  ;  Exp.  Broad- 

V.  Meagoe,  2  A.  &  E.    167  ;   Hitchman  wood,  1  M.  D.  &  D.  631 ;  Exp.  King,  ib. 

V.  WaU<m,i  M.  &  W.  416  ;  Waterfall  v.  119  ;   Williams  v.  JSvans,  sup. 

Penistone,  3  Jur.  N.  S.  18 ;  6  E.  &  B.  (/)  Longbottom  v.  Berry,  sup.  ;  Exp. 

876  ;  Mather  v.  Eraser,  sup.  ;  Holland  v.  Barclay,  5  De  G.  M.  k  G.  403  ;  1  Jur. 

Hodgson,  7  L.  B.  C.  P.  328.     And  see  K   S.  1145 ;  Mather  v.   Eraser,   sup.  ; 

Colegrave  v.  Sios  Santos,  2  B.  &  Cr.  77.  Walmsley  v.  Milne,  7  C.  B.  N.  S.  115  ; 

(a)  Ib.  And  Exp.  Barclay,  5  De  G.  6  Jur.  N.  S.  125 ;  8  "W.  E.  138  ;  ifc  Head, 
M.   &  G.  413.     Not  agreeing  with  the  12  ib.  215. 

dicta  in  Trappes  v.  Barter,  2  Cr.  &  M.  (g)  Exp.  Loyd,  3  D.  &  C.  765  ;  Exp. 

177,  and  Hellawell  v.  Eastwood,  6  Exo.  Bentley,  sup.  ;  Exp.  Broadwood,  1  M.  D. 

313.  &  D.   631;  Exp    King,  ib.  119;  Exp. 

(b)  Meux  V.  Jacobs,  7  L.  E.  H.  \i.  481 ;  Tagart,  sup.  ;  Exp.  Cowell,  sup. ;  Exp. 
Mather  v.  Eraser,  sup.  ;  Longstaff  v.  Chuck;  13  Jur.  531,  Bky.  ;  Williams  v. 
Meagoe,  sup.  Evans,    23    Beav.    239  ;    Fearenside    v. 

(c)  Exp.  Price,  2  M.  D.  &  De  G.  518  ;  Derham,  13  L.  J.  Oh.  354 ;  London  Dis- 
Exp.  Tagart,  De  G.  531  ;  Longbottom  v.  count  Co.  v.  Drake,  6  C.  B.  N.  S.  798. 
Berry,  5  L.  E.  Q.  B.  123 ;  Exp.  Heath-  (h)  Fearenside  v.  Derham,  sup. 

coat,  Fonb.  Bk.  E.  42.  (i)  Co.  Lltt.  378,  b. 

(d)  Exp.    Edwards,    ib.    208 ;  Exp.  (k)   London  &    Westminster  Loan  & 
Heatheoat,  sup.  ;  Tebb  v.  Hodge,  5  L.  E.  Discouvi  Co.  v.  Drake,  5  Jur.  N.  S.  1407. 
C.  P.  73  ;  Exp.  Cowell,  12  Jur.  411  ;  17  {!)  Be  Trethowan,  5  Ch.  D.  559,  566-7, 
L.  J.  Bky.  N.  S.  16  ;   Williavis  v.  Evans,  V.  C.  Bacon,  (compromised)  and  quairc. 
23  Beav.  2?9. 
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fee  (m),  or  of  leaseholds  (n),  and  whether  by  deed  or  mere  deposit 
of  title  deeds  (o),  or  in  an  equitable  mortgage  (p)  ;  and  whether  of 
freeholds  (m)  or  leaseholds  (r),  and  whether  tenant's  fixtures  or 
not(s);  and  where  the  fixtures  are  put  up  by  the  mortgagor  and 
his  partner  (t). 

Before  Bills  of  A  bill  of  Sale  Or  mortgage  of  fixtures,  which  did  not  include  any 
interest  in  the  land  made  before  the  Bills  of  Sale  Act,  conferred  a 
title  against  assignees  in  bankruptcy  (u). 

Though  the  mortgagee  takes  possession  of  the  premises  forcibly, 
and  therefore  illegally,  trover  for  the  fixtures  will  not  lie  (x). 

A  memorandum  under  the  hand  of  A.,  that  he  had  deposited  a 
lease  of  a  house  with,  and  had  assigned  the  fixtures  therein  to, 
B.,  as  a  security  for  a  sum  paid  on  his  behalf,  with  a  power  for  B. 
to  enter  upon  the  premises  and  sell  the  fixtures,  has  been  held  to 
operate  as  an  absolute  assignment  of  the  fixtures  by  way  of  mort- 
gage (3/).  And  if  the  trustees  in  bankruptcy  of  a  mortgagor,  who 
has  mortgaged  the  lease  of  a  house  and  the  fixtures,  sell  the  fix- 
tures separately,  they  wiU  be  answerable  for  the  sum  which  the 
fixtures  would  have  fetched  if  sold  with  the  house  («). 

Under  a  power  of  sale  in  a  mortgage,  either  together  or  in 
parcels,  fixtures  cannot  be  sold  separately  (a) , 

(6.)  Foreclosure  or  sale. 

A  mortgagee  of  chattels  personal  may  either  foreclose,  or  have  a 
decree  for  sale  (b).  And  that,  too,  though  the  mortgage  include 
real  estate  (c). 

(m)  Gullmdk  v.  SumideU,  3  Eq.  249,  (t)  Exp.  Cotton,  sup.  ;  Exp.  Scarth,  1 

M.  R.  ;  GKnie  v.  Wood,  3  L.  R.  Exo.  M.  D.  &  D.  240  ;  Cullimek  v.  Swindell, 

2S7 ;  4  ih.  328 ;  Meuas  v.  Jacobs,  1  L.  R.  sup. 

H.  L.  481  ;   Walmsley  v.  Milne,  1  C.  B.  (u)  Exp.  Spicer,  2  Deac.  335  ;  PThU- 

'N.  S.  115,  which  are  not  consistent  with  more  v.  Simpson,  23  Beav.  313.     But  see 

SelloMiell    V.  Eastwood,    6    Exc.    312  ;  Ea^.  Syhes,  18  L.  J.  Bky.  16 ;  13  Jur.  486. 

&   Waterfall  v.  Fennistone,  6  E.  &  B.  (x)  ZongstaffY.  Meagoe,  2  A.  &  E.  167 ; 

876  ;  3  Jur.  N.  S.  15.  Marshall  v.  Lloyd,  2  M.  &  W.  450. 

{n)  Meux  v.  Jacobs,  sup.  ;  Elliott  v.  {y)  Thompson  v.  Pettitt,  10  Q.  B.  101 ; 

Bishop,  10  Exo.  496;  1  Jur.  N.  S.  962.  16  L.  J.  Q.  B.  162. 

(0)  lb.  {«)  lb. 

(p)  Exp.  Cotton,  2  M.  D.  &  D.  725  ;  (a)  Exp.  Barclay,  9  Ch.  576,  explained 

Exp.  Eeynall,  ib.  443  ;  Exp.  Price,  ib.  Exp.  Broum,  9  Ch.  D.  390,  C.  A. 

618.  (J)  Kemp  v.  Westbrook,  Belt.  Supp.  to 

(r)  Mewc  v.  Jacobs,  sup.  Yes.  S.  141  ;  Dyson  v.  Morris,  1  Ha.  422; 

(s)  Exp.  Eeynall,  sup. ;   McClunoy  v.  Slade  v.  Bigg,  3  ib.  35. 

Zemon,  Hayes,  154  ;  Aokroydv.  Mitchell,  (0)  Dyson  v.  Morris,  sup. 
3  L.  T.  N.  S,  23S. 
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A  mortgagee,  whether  his  security  be  in  fee  or  for  a  term,  may  Injunction  r. 
restrain  the  removal  of  valuable  fixtures  (d).  remova . 

Where  a  mortgagor-lessee  becomes  bankrupt  and  his  trustee 
removes  the  fixtures,  the  mortgagee  may  sue  the  trustee  for  such 
removal,  notwithstanding  a  covenant  by  the  lessee  to  deliver  up  at 
the  expiration  of  the  term  all  fixtures  belonging  or  to  belong  to  the 
premises  (e). 

(d)  Ackroyd  v.  Mitchell,  sup.  (e)  SUchman  v.  Walton,  4  M.  &  W. 

409. 
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Sect. 

1.  B.  A.,  1869,  s.  15 444 

2.  Decisions  on  old  statutes  applicahle      .         .         .     .  445 

3.  Choses  in  action     .         .         .         .         .         •         .  446 

4.  Consent  of  true  owner 446 

6.  Mortgagor  and  mortgagee         .....  448 

6.  Sole  possession  necessary 449 

7.  Custom  of  trade .  450 

8.  Wharfinger  and  other  cases  of  constructive  delivery    .  ^51 

9.  Fixtures '     .         .     .  452 

10.  Ships     .         .         . 454 

11.  Possession  of  uncertificated  bankrupt    .         .         .     .  455 

12.  Shares  in  companies        .         .         .         .         .         .  455 

13.  Other  cases  not  within  the  statute         .         .         .     .  456 

14.  Other  cases  within  the  statute  .....  457 

15.  Vesting 457 

16.  Generally 458 

(1.)  B.  A.,  1869,  s.  15. 

The  law  of  reputed  ownership  has   considerable  effect  upon 
mortgages  by  traders. 

Prior  to  B.  A.,  1869,  the  doctrine  of  reputed  ownership  applied 
to  all  bankrupts,  and  to  all  choses  in  action. 

The  law  is  now  confined  to  traders,  and  so  far  as   relates  to 
things  in  action,  to  trade  debts. 
B.  A.,  1869,  By  B.  A.,  1869,  sect.  5,  par.  5,  it  is  enacted  that  all  goods  and 

chattels,  being  at  the  commencement  of  the  bankruptcy  in  the 
possession,  order,  or  disposition  of  the  bankrupt,  being  a  trader,  by 
the  consent  and  permission  of  the  true  owner  of  which  goods  and 
chattels  the  bankrupt  is  reputed  owner,  or  of  which  he  has  taken 
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npon  himself  the  sale  or  disposition  as  owner;  provided  that  things  Glioses  in 
in  action,  other  than  debts  due  to  him  in  the  course  of  his  trade  or  cepted.**' 
business,  shall  not  be  deemed  goods  and  chattels  within  the  meaning 
of  this  section. 

The  commencement  of  the  bankruptcy  is  thus  defined  by  the  act.  Gommence- 

^     ''  ■'  ment  of  the 

Under  the  B.  A.,  1869,  no  person  can  be  adjudged  a  bankrupt  bankruptcy, 
on  any  act  of  bankruptcy  committed  more  than  six  months  before  ^^"'^ 
the  presentation  of  the  petition  for  adjudication  (a).  And  every 
bankruptcy  is  to  be  deemed  to  have  relation  back  to,  and  to  com- 
mence at  the  time  of,  the  act  of  bankruptcy  being  completed  on 
which  the  order  is  made  adjudging  the  debtor  to  be  bankrupt ;  or,  if 
the  bankrupt  is  proved  to  have  committed  more  acts  of  bankruptcy 
than  one,  to  have  relation  back  to,  and  to  commence  at  the  time  of, 
the  firet  of  the  acts  of  bankruptcy  that  may  be  proved  to  have 
been  committed  by  the  bankrupt  within  twelve  months  next  pre- 
ceding the  order  of  adjudication ;  but  the  bankruptcy  is  not  to  relate 
to  any  prior  act  of  bankruptcy,  unless  it  be  that,  at  the  time  of 
committing  such  prior  act,  the  bankrupt  was  indebted  to  some 
creditor  or  creditors,  in  a  sum  or  sums  sufficient  to  support  a 
petition  in  bankruptcy,  and,  unless  such  debt  or  debts  are  still 
remaining  due  at  the  time  of  the  adjudication  (b). 


(2.)  Decisions  on  old  statutes  applicable. 

Under  former  bankrupt  laws,  now  repealed,  questions  arose  on 
the  construction  of  the  order  and  disposition,  or  reputed  ownership, 
clauses  therein,  which  are  decided  in  the  same  way  under  the  pre- 
sent enactment. 

Thus  it  was  questioned  whether  the  act  of  21  Jac.  1,  was  not  Goods  of  third 
confined   to   goods   originally   the    bankrupt's  (d).      But  it  was  p®"^^™^- 
determined  (e)  that  the  statute  extended  to  the  goods  of  third 
persons  in  the  trader's  possession  to  sell  as  his  own,  but  not  to 
goods  confided  to  him  as  a  mere  factor  or  goldsmith. 

Another  question  was,  whether  conditional  sales  were  within  the  Mortgages. 
21  Jac.  1 ;  but  it  was  adjudged  that  the  words  true  owner  were 
put  in  contradistinction  to  false  or  seeming  owner,  and  therefore 

{a)  Sect.  6.  865,  371. 

(i)  Sect.  11.  {(■■)  Mace  v.  Cadell,  Cowp.  232.    And 

{d)  See  L'Apostre  y.  L'Plaislerer,  citei  see  Copemany,  Gallant,  1  P.  Wms.  314; 

1  P.  Wms.  818  ;  3  ib.  185  ;  1  Ves.  S.  Horn  v.  Baker,  9  East,  215. 
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mortgages  were  within  the  act  (/),  and  so  also  equitable  assign- 
ments (g). 


Under  old 

lav. 


B.  A., 
B.  15. 


1869, 


What  are 


action. 


(3.)  Choses  in  action. 

Under  the  old  Banki-uptcy  Acts  choses  in  action  were  within  the 
order  and  disposition  clauses,  as  comprehended  under  '  goods  and 
chattels '  {h),  and  in  order  to  divest  from  the  mortgagor  the 
ownership  of  outstanding  debts,  he  must  have  done  every- 
thing that  is  equivalent  to  a  delivery  of  chattels  personal,  i.e., 
of  moveable  goods,  viz.,  assignment,  delivery  of  the  security,  and 
notice  to  the  debtor  (i) ;  but  debts  due  on  mortgage  were  not  within 
the  statutes,  although  collaterally  secured  by  covenant  or  bond  (k) ; 
but  now,  as  above  mentioned,  all  choses  in  action,  other  than  debts 
due  to  the  bankrupt  in  the  course  of  his  trade  or  business,  are 
expressly  excluded  (Z). 

Shares  in  a  company  are  not  choses  in  action  within  this  sub- 
section (m),  but  equitable  interests  in  such  shares  are  (n),  and  so 
are  debentures  of  a  company  (o). 

Bankers  '  marginal  notes,'  given  for  sums  retained  against 
acceptances,  are  not  debts  due  to  the  bankrupt  within  it  (p). 
The  words  '  debts  due,'  are  not  confined  to  debts  presently  payable, 
but  will  not  include  contingent  debts  {q). 

Mortgage  deeds  are  choses  in  action,  not  goods  and  chattels  (r), 
and  a  share  in  a  partnership  is  a  chose  in  action  (s). 


(4.)  Consent  of  the'  true  owner. 
The  words,  '  with  the  consent  of  the  true  owner,'  are  not  mere 


(/)  Syal  V.  Eowles,  1  Yes.  S.  349 ;  1 
Atk.  165. 

(g)  Belcher  v.  Oa^er,  4  Man.  &  6. 
502. 

(h)  Eyal  v.  Eowles,  sup. ;  Jones  v.  Gib' 
Ions,  9  Ves.  410 ;  Escp.  Jiuffin,  6  ib.  119; 
JExp.  Kensington,  2  Ves.  &  Bea.  79,  which 
decided  that  a  trust  estate  in  stock  was 
not  within  the  statute,  and  passed  hy 
mere  assignment,  not  being  capable  of 
actual  delivery.  But  notice  must  have 
been  given  to  the  trustees.  Smith  v.  S. 
2  Cr.  &  M.  231.  And  see  Belcher  v. 
Bellamy,  2  Exc.  303. 

(»)  Jones  V.  Gibbons,  sup. 

{h)  Ib. 


(I)  B.  A.,  1869,  s.  15,  par.  5. 

(«i)  Be  JacJcson,  12  Eq.  354,  V.  C. 
Bacon ;  Si^.  Stewart,  11  L.  T.  N.  S. 
554 ;  4  De  G.  J.  &  Sm.  543  ;  11  Jur. 
N.  S.  25,  L.  C. 

(n)  Eap.  Barry,  17  Eq.  113,  V.  a 
Bacon. 

(o)  Be  Pryce,  4  Ch.  D.  685,  V.  0. 
Bacon. 

(p)  Exp.  Kemp,  9  Ch.  383. 

(?)  Tb.  And  Re  Stockton  Malleable 
Iron  Co.,  2  Ch.  D.  103,  M.  E. 

(r)  Beg.  v.  Powell,  16  Jur.  177. 

(s)  Be  Bainbridge,  8  Ch.  D.  218,  V.  C. 
Bacon. 
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formal  words  (t).  Two  things  are  required  :  1st,  possession  under 
such  circumstances  as  to  create  reputed  ownership ;  2nd,  such  pos- 
session must  be  with  the  consent,  i.e.,  through  some  impropriety 
or  laches  of  the  true  owner,  'unconscientiously,'  as  the  act 
supposes  (u). 

If  the  consent  is  withdrawn  before  the  bankruptcy  although  Consent 
possession  is  not  actually  taken,  the  clause  does  not  apply  (x). 
Instructions  to  take  possession  of  the  whole,  followed  by  actual 
possession  of  part,  is  a  sufficient  withdrawal  of  consent  (2/),  and 
also  sending  a  broker  to  take  possession  although  he  could  not  get 
into  the  house  (z)  ;  and  where  a  demand  of  possession  is  made  by 
the  creditor  to  the  person  in  possession  of  the  goods  without  notice 
of  an  act  of  bankruptcy,  the  clause  does  not  apply  (a) ;  after  such 
demand  the  possession  cannot  be  with  the  consent  of  the  true 
owner  (a). 

A    demand,  half-an-hour  before   seizure,   is   not   a  reasonable  Reasonable 
.         ,,,  time, 

time  [h). 

Where  there  was  an  equitable  assignment  of  goods  without  pos-  Formal 
session,  the  intention  being  that  the  debtor  should  sell  the  goods  for  *"*"  ' 
the  creditor,  a  formal  demand  of  the  goods  by  the  creditor,  after 
the  fihng  of  a  petition  for  liquidation,  but  before  any  meeting,  took 
the  case  out  of  the  statute  (c).  Where  the  name  is  altered,  and 
the  bankrupt  in  possession  as  manager,  the  trustee  is  not 
entitled  (d). 

There  must  be  consent  of  the  creditor  ;  and  therefore  where  A.  Consent  of 
gave  B.,  his  creditor,  a  delivery  order  for  goods  lying  at  a  railway  necessary. 
station,  and  B.,  on  presenting  his  order  within  a  reasonable  time, 
found  that  the  goods  had  been  removed  in  the  mean  time  to  A.'s 
manufactory,  and  A.  shortly  afterwards  became  bankrupt ;  it  was 
held  that  B.  had  a  valid  lien  (e). 

As  to  the  effect  of  notice  of  prior  act  of  bankruptcy  at  time  of  Notice  of  act 

of  bankruptcy. 

taking  possession,  see  (/). 

(t)  West  V.  Skip,  1  Ves.  S.  243  ;  Smith  {a)  Smith  v.  Topping,  5  B.  &  Ad.  674; 

V.  Topping,  5  B.  &  Ad.  674-8.  Exp.   Ward,  8  Cli.  148  ;  Exp.  Pritchard, 

(m)  Joy  V.   Campbell,   1  Sch.  &  Lef.  Foubl.  Bk.  R.  238. 

328  ;  Hamilton  v.  Bell,  18  Jur.  1109  ;  10  (J)  See  cases,  sup.  p.  431,  n.  (m). 

Exc.  545,  54S,  552  ;  Exp.   Geaves,  8  De  (c)  Eaji.  Montague,  1  Ch.  D.  554,  C.  A. 

G.  M.  &  G.  291  ;  Jle  Bankhead's  Tr.  2  (d)  Shrubsole  v.  Sussams,  16   C.   B. 

K.  &  J.  560  ;  Eoq).  Bell,  17  L.  J.  Bky.  9.  N.  S.  452. 

(e)  Re  Eslick,  i  Ch.  D.  496,  V.  C.  (e)  Exp.  Bell,  17  L.  J.  Bky.  9. 

Bacon.  (/)  ■%>•  Seslop,.!  De  G.   11.  &  G. 

^y)  II,  477  ;  Exp.  Stewart,  sup. 

\z)  Exp.  Harris,  8  C!h.  48. 
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Possession 
after  liquida- 
tion petition. 

Attempts  to 
obtain  pos- 
session. 


Injunction. 
Trustee. 


Entry  and  sale  before  the  bankruptcy  take  the  case  out  of  the 
statute  (g) ;  and  possession  taken  of  stock  in  business  is  sufficient 
to  carry  furniture  in  the  house  (h). 

Where  possession  is  taken  between  the  presentation  of  a  liquida- 
tion petition  and  the  order,  the  goods  are  protected  (i). 

Attempts  by  the  creditor  to  obtain  possession  before  the  bank- 
ruptcy, the  creditor  being  excluded,  are  sufficient  (k) ;  but  an 
intention  not  acted  on  will  not  do  (Q.  Where  the  assignee  put  a 
man  in  possession,  but  the  assignor  continued  to  live  on  the 
premises,  there  was  not  sufficient  possession  (m).  The  sheriff's 
wrongful  possession  is  still  the  possession  of  the  mortgagor  (n) ; 
seem,  if  the  goods  are  rightfully  in  hands  of  sheriff  (o). 

The  true  owner  taking  back  the  goods  without  notice  of  an  act 
of  bankruptcy  takes  the  case  out  of  the  statute  (p). 

And  an  injunction  can  be  obtained  by  the  true  owner  (q). 

Where  the  mortgage  was  taken  in  the  name  of  a  trustee  whose 
name  was  over  the  stores,  and  the  bankrupt  served  behind  the  bar, 
there  was  no  reputed  ownership  (r). 


Proviso  for 
quiet  enjoy- 
ment. 


(5.)  Mortgagor  and  mortgagee. 

Where  a  mortgagor  is,  by  the  mortgage  deed,  entitled  to  remain 
in  possession  till  demand,  he  is  in  possession  with  the  consent  of 
the  true  owner,  the  mortgagee  (s). 

It  is  true,  that  where  there  is  a  mortgage  of  chattels,  with  a  pro- 
viso for  quiet  enjoyment  by  the  mortgagor  till  default,  or  where  the 
mortgagor  takes,  under  the  mortgage  deed,   an  interest  in  the 


(g)  Ghahmn  v.  Wehb,  3  F.  &  F.  239. 

(h)  JU  Esliclc,  4  Ch.  D.  496,  C.  J. 
Bacon. 

(?;)  R&  WrigU,  3  ib.  70,  C.  A. 

(fc)  Exp.  Harris,  8  Ch.  48. 

[I)  Dremn  v.  Short,  1  Jur.  N.  S.  798, 
Q.  B. 

(m)  Ea^.  Booman,  10  Eq.  63,  V.  0. 
Bacon ;  Exp.  McLean,  24  L.  T.  N.  S. 
144. 

(«)  Exp.  Edey,  19  Eq.  264,  V.  C. 
Bacon. 

(o)  iJ«  Baldwin,  2  De  G.  &  J.  230  ;  4 
Jiir.  N.  S.  522.  But  see  Exp.  Lamb,  14 
"W.  R.  112.  And  Ban-ow  v.  Bell,  2 
Jur.  N.  S.  159,  Q.  B. 

[p)  Oraham  V.  Farber,  18  Jui-.   61, 


C.  B. 

(?)  Mather  v.  Lay,  2  Jo.  &  H.  374. 

(r)  Edmands  v.  Best,  7  L.  T.  N.  S. 
279,  Exc. 

(s)  Freskney  v.  Carrich,  1  H.  &  N. 
653  ;  Ee  Atkinson,  Eonb.  Bk.  R.  271 ; 
Cook  V.  Walker,  25  L.  T.  51  ;  Homsby 
V.  Miller,  5  Jur.  N.  S.  938  ;  1  E.  &  E. 
192  ;  Spackman  v.  Miller,  9  Jur.  N.  S. 
50  ;  12  C.  B.  N.  S.  659 ;  &3>.  Harding, 
15  Eq.  223,  V.  C.  Bacon  ;  notwithstand- 
ing Muller  V.  Moss,  1  M.  &  S.  335  ; 
Ashton  V.  Blackslvaw,  9  Eq.  610,  V.  C. 
Malins ;  Exp.  Eoinan,  12  ib.  598,  V.  C. 
Bacon  ;  Eayp.  Union  Bk.  of  Manchester, 
ib,  354,  V.  C.  Bacon. 
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chattels,  determinable  upon  his  default  in  payment,  or  by  notice  Proviso  for 
from  the  mortgagee,  the  mortgagor  is,  in  a  sense,  the  true  owner,  m"nt.''°^°^ 
and  the  mortgagee  cannot,  until  the  term  or  interest  of  the  mort- 
gagor is  determined,  bring  trover  (t) ;  and  if  the  mortgagee  seizes 
the  chattels  without  due  notice  of  payment,  the  mortgagor  can 
bring  trespass  against  him  (u).  But  under  a  proviso  or  term  of 
this  kind,  the  mortgagor  has  been  held  not  to  be  the  '  true  owner ' 
within  the  reputed  ownership  clause,  on  the  ground  that  such  inte- 
rest of  the  bankrupt  was  really  illusory  and  substantially,  if  not 
technically,  permissive ;  that  the  law  will  not  allow  a  mortgagor  of 
chattels  to  stay  in  possession  and  so  evade  the  rule ;  and  that 
where  the  mortgagee  can  enter  into  possession  by  giving  a  short 
notice,  or  (as  it  was  put  by  Mr.  Justice  Willes)  where  the  mortgagee 
consents  to  put  himself  in  a  position  in  which  he  has  no  imme- 
diate right  to  the  possession  of  the  goods,  they  are,  in  reality,  in 
the  possession  of  the  mortgagor  with  the  consent  of  the  true 
owner  (x).  So  far  as  his  general  creditors  are  concerned,  the 
mortgagor  in  such  a  case  has  the  reputation  of  absolute  ownership, 
though  as  between  himself  and  the  mortgagee  he  has  a  real,  though 
limited,  interest.  Of  course  where  the  mortgagor  has  not  even 
such  interest,  but  merely  a  licence  to  use  the  chattels  mortgaged, 
the  reputed  ownership  clause  clearly  applies  (y). 

When  the  mortgagee  contracted  to  sell  at  the  date  of  the  bank- 
ruptcy,  the  possession  of  the  mortgagor  brought  the  case  within  the 
clause  (z). 

(6.)  Sole  possession  necessary. 

The  reputed  ownership  clause  is  confined  to  cases  where  the 
bankrupt  is  in  sole  possession  as  sole  reputed  owner,  and  therefore 
does  not  apply  to  the  case  of  a  bankrupt  in  joint  possession  of 
goods  by  himself  and  his  partner  (a),  although  his  partner  be  a 
dormant  partner  (6)  ;  nor  to  the  case  of  dissolution,  when  one 
partner  is   collecting  the  assets  (c) ;  but  where  one  partner  after 

{t)  Fenn  v.  BUtlestone,  7  Exc.  152.  474  ;  36  L.  J.  Q.  B.  247,  Exc.  Ch.  ;  re- 

(m)  Bricrly  v.  Kendall,  17  Q.  B.  937  ;  versing  2  L.  E.  Q.  B.  41  ;  Exp.  Dorman, 

16  Jur.  449 ;  41  L.  J.  Q.  B.  161.  8  Ch.  51. 

(a;)  Spademan  v.  Miller,  mp.  (i)  Reynolds  v.   Bowley,   sup.  ;   Exp. 

(y)  FresMey  v.  Garrick,  sup. ;  Homsby  Hayman,  8  Ch.  D.  12,  C.  A. 

V.  Miller,  mp.  (c)  Exp.   Cooper,  1  M.  D.  &  D.  358. 

(z)  Barnes  v.  Pinhney,  36  L.  J.  Ch.  See  Ei^.  Sprague,   4  De  G.  M.   &  6. 

815,  M.  E.  866. 

(o)  Reynolds  v.  Bowley,  2  Ti.  E.  Q.  B. 

G  G 
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Sole  possessioa  dissolution  uses  the  plant  and  stock  of  the  firm  in  his  separate 
trade,  they  are  in  his  separate  order  and  disposition  (d) ;  and  so 
where  one  partner  purchases  the  assets  under  a  decree  and  is 
allowed,  before  payment,  to  go  into  possession  as  purchaser  (dd) ; 
and  also  where  the  real  owner  of  property  allows  it  to  be  employed 
in  a  business'  in  which ■  another  person  is  partner  with  himself; 
the.  property  is  in  the  reputed  ownership  of  the  partnership  (e). 
But  in  ByaU  V.  Bowles  (/),  it  was  held  that  if  a  moiety  of  stoek 
in  Ifade  be  mortgaged  by  one  partner  to  another,  and  they 'both 
continue  ihe  apparent  owners,,  this^  is  not,  a  suffioien/t  possession 
to. give  a  specific  lien  against  general  creditors;  and  that,  if  an 
undiTided  share  of  stock  in  trade  be  assigned  to  a  stranger,  it  is 
necessary  that  the  mortgagee  should  be  admitted  into  the'business 
to  render  the  security  valid. 

Where  a  partner  to  whom  the  machinery  and  stock  in  trade 
belonged  died,  and  his  exeeiitors  (the  co-partner- and  widow)  were 
authorised  to  carry  on  the  business,  vhichlthey  did,  the  machinery 
and  stock  were  held  on  their  bankruptcy  not  to  be  in  their  order 
and  disposition  (^).. 

Property  of  a  trust  lodged  without  the  consent  of  the  cestiiis  que 
trust  with  the  firm  of  which  the  trustee  was  a  partner  is  not 
within  the  clause  (/i). 

.  Where  furniture  is  settled  to  the  separate  use  of  a  wife,  and  the 
joint  possession  of  the  husband  and  wife  is  consistent  with  the 
deed,  such  possession  of  the  husband  does  not  fall  within  the 
clause;  the  wife  is  agent  for  the  trustees (i).  Secus  where  the 
possession  of  the  husband  is  not  in  accordance  with  the  deed  {k). 
Articles  hona  fide  substituted  for  the  settled  articles  will  stand 
on  the  same  footing  (Z). 


Partner 
trustee. 


Possession  of 
husband  and 
wife. 


(7-.)  Custom  of  trade. 
But  the  reputed  ownership  clause  does,  not  apply  where  the  pos- 


(d)  n. 

[dd)  Graham  v.  McCuUoek,  20  Eq^.  397, 
V.  d.  Malins.  See  Brewster's  Assignees, 
4  De  G.  M.  &  G.  866  ;  22  L.  J.  Bky.  62. 

(e)  Exp.  Haymam,,  8  Oh.  D.  12  C.  A. 

(/)  1  Vea.  S.  349 ;  1  Atk.  165. 

{g)  Exp.Mamchester  Bank,  12  Ch.D.917. 

(A)  Exp.  Moore,  2  M.  D.  &  D.  616. 

(i)  Cadogan  v.  Kemnett,  Cowp.  432  ; 
Jarmwn  v.  WoUoton,  3  T.  E.  618; 
JTaseUnton  v.  Bill,  ib.  620  n.  ;  Simmons 


V.  Edwards,  16  M.  &  W.  838  ;  Exp.  Car, 
1  Ch.  D.  302,  V.  G  Bacon.  But  see 
AsMon  V.  Blackshaw,  9  Eq.  510,  T.  C. 
Malins,  which  is  not  reoonoilahlo  with 
tKese  cases. 

(k)  Darly  v.  Smith,  8  T.  E.  82  ; 
observed  on  Ea^.  SymTtwns,  14  Ch.  D. 
693,  C.  A. 

(Q  Maselvnton,  v.  Oill,  sup.;  England 
V.  JDozvns,  6  Beav.  269  ;  6  Jur.  1075  ; 
Duiwan  v.  Cashin,  10  L.  E.  C.  P.  554. 
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session  is  in  accordance  with  the  custom  of  the  locality  or  of  the 
trade,  as  of  articles  of  machinery  which  by  custom  are  let  with  the 
mill  (m) :  and  a  practice  in  the  factory  districts  is  referred  to  of 
inserting  advertisements,  stating  the  machinery  to  he  the  property 
of  the  lessor  and  let  by  him  for  a  term  only  (m). 

And  the  clause  does  not  apply  to  barges  bearing  the  debtor's  (0)  Hiring  barges, 
name  and  so  registered,  there  being  a  custom  in  the  coal  trade 
for  coal  merchants  to  hire  barges,  and  paint  their  own  name  there- 
on (p) ;  nor  to 'books  deposited  with  a  bookseller  to  sell  on  com- 
mission, such  a  custom  being  notorious  (q) ;  nor  to  the  furniture 
in  an  hotel,  if  there  is  a  custom  of  hiring  furniture  for  hotels  (r). 
A  custom  of  letting  cabs  by  cab  proprietors  upon  a  deferred  pay- 
ment system,  was  held  not  to  be  proved  (s). 

Similarly  a  custom  of  leaving  goods   sold  in  vendor's  posses-  Other  cases  of 
sion  for  convenience  of  vendee,  as  in  case  of  pigs  (t) ;  whiskey  in 
bonded'  warehouse  (u)   (and  it  is  immaterial  whether  a  delivery 
order  is  given) ;  tea  warrants  (x) ;  hay  {y) ;  and  pianos  on  hire  and 
sale  (z),  takes  case  out  of  the  statute. 

But  a  custom,  in  order  to  take  a  case  out  of  the  order  and  dis-  Custom  must 
position  clause,  must  be  clearly  proved  (a),  either  by  reported  cases, 
or  as  a  question  of  fact  (b)  ;    and  must  be  one  which  the  ordinary 
creditors  may  be  reasonably  presumed  to  have  known  (c). 

A  custom  in  certain  localities  to  stack  the  sold  produce  of  a 
farm  apart  from  the  unsold  produce,  was  successfully  insisted 
on  {d).  On  the  other  hand,  proof  of  a  custom  to  let  old  collieries 
furnished  and  virgin  collieries  unfurnished,  is  fatal  to  the  claim  of 
a  lessor  to  the  furniture  of  a  virgin  colliery  (e). 

(to)  Sufford  V.  Bishop,  5  Euss.   346,  N.  S.  613,  Goulbum. 

354  ;  Horn  v.  Baker,  9  East,  215  ;  Storer  (s)  Se  Hill,  1  Ch,  D.  503  n.  C.  A. 

V.  Hunter,  3  B.   &  Cr.  368  ;   Waison  v.  (t)  Priestley  v.  Pratt,  2  L.  E.  Exc.  101. 

Peache,  1  Bing.   N.  C.  327 ;  Mullet  v.  {u)  Exp.  Fatix,  9  Ch.  602. 

Cfrecn,  8  Car.  &  F.  382.  (a)  Se  Birt,  15  L.  T.  N.  S.  368,  Bky. 

(n)  2  Dav.  Conv.  710,  ed.  3.  (2/)  Pennell  v.  Fox,  1  F.  &  F.  617  ;  Be 

(0)  Kirkley  v.  Hodgson,  1   B.   &  Cr.  Terry,  11  W.  E.  113,  Bky. 

588.  (s)  Se  Blanshard,  8  Ch.  D.  601,  V.  C. 

(y)  Waison  V.  Peache,  sup.  Bacon. 

(g)   Whitfield  v.  Brand,  16  M.  k  W.  (a)  Re  Hill,  sup. 

282  ;  Eosp.  Qreenwood,  6  L.  T.  N.  S.  658,  (5)  Eoyp.  Powell,   sup.  ;    E.rp.    Wing- 

Bky.  fieU,  10  Ch.  D.  591,  C.  A. 

(r)  Exp.  Powell,  1   Ch.  D.   501 ;  Be  (c)  lb. 

Hams,  10  Ir.  Ch.  100,  Bky.  ;  Be  Head,  {d)  Be  Terry,  sup. 

12  W.  E.  215,  Bky. ;  Be  Cobbold,  9  L.  T.  (e)  Coombs  v.  Beaumont,  5  B.  &  Ad.  72. 


G  c  2 
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Wharfinger. 


Demise  by 
execution 
■  creditor  to 
debtor. 


Factor  and 
other  cases. 

Chattels  real. 


(8.)  Wharfinger  and  other  cases  of  constructive  delivery. 

Where  goods  lying  with  a  wharfinger  in  the  name  of  A.  had  been 
purchased  by  B.,  who  permitted  them,  for  several  months  after,  to 
remain  at  the  wharfinger's  La  the  name  of  A.,  during  which  time  A. 
disposed  of  a  part ;  but  on  notice  of  his  insolvency,  B.  carried  the 
order  for  the  delivery  of  the  goods  to  the  wharfinger,  and  had  the 
goods  transferred  into  his  own  name  nine  days  after  A.  had  become 
bankrupt,  it  was  held  that  there  was  a  complete  transfer  before  the 
bankruptcy  (/). 

But  where  goods  were  taken  in  execution,  and  assigned  by  the 
sheriff  and  debtor  to  the  creditor,  who  put  his  initials  on  every 
article  and  demised  them  to  the  debtor  at  a  certain  rent,  who 
remained  in  possession  to  the  time  of  his  bankruptcy,  it  was  held 
that  the  debtor  was  the  reputed  owner,  there  not  being  a  notorious 
change  of  ownership  {g). 

The  possession  of  goods  by  a  factor  is  not  within  the  bankrupt 
laws  (fe),  if  the  relation  of  factor  is  notorious  (i) ;  nor  is  the  pos- 
session by  the  debtor  after  assignment  of  chattels  real  (fc) ;  nor 
when  the  goods  are  in  the  possession  of  the  true  owner,  subject  to 
a  lien  by  agreement  (Z) ;  nor  when  the  possession  as  of  a  lessee  is 
with  the  consent  of  the  mortgagor,  who  is  permitted  by  the  true 
owner  (the  mortgagee)  to  retain  possession  (m) ;  nor  when  the 
person  in  whose  possession  the  chattels  were  by  the  consent  of 
the  true  owner  pledges  them,  and  they  are  in  the  possession  of 
the  pawnee  at  the  time  of  the  pawner's  bankruptcy  (re). 


(9.)  Fixtures  and  utensils  of  trade. 

Nor  does  the  statute  apply  to  the  possession  by  the  debtor  of 
fixtures,  &c, ;    nor  to  fixtures  annexed  to  the   freehold,  though 


(/)  Jcmes  V.  Dyer,  1  Rose,  339. 

{g)  lAngard  t.  Messiter,  1  B.  &  Cr. 
308  ;  Exp.  Lowering,  9  Oh.  621. 

(h)  Ryall  v.  Bowles,  1  Ves.  S.  349  ;  1 
Atk.  165  ;  Mace  v.  Gadell,  Cowp.  232  ; 
Whitfield  V.  Brand,  16  M.  &  W.  282. 
And  sup.  p.  445. 

(i)  MeFawms,  3  Ch.  D. 795, V.C. Bacon, 


Cooke's  Bankr.  Law,  ed.  8,  346 ;  Janes 
V.  Gibbons,  9  Ves.  410  ;  Stephens  v.  Sole, 
1  Ves.  S.  352 ;  Bourne  v.  Dodson,  1 
Atk.  154. 

(l)  Hawthorn  v.  Mweastle  B.  Co.,  8 
Q.  B.  734. 

(m)  Fraser  v.  Swansea  Canal  Naviga- 
tion Co.,  1  A.  &  E.  854. 


{k)  Byall  v.   Bowles,   sup.     And  see  {n)  Greening  v.  Clark,  4  B.  &  Cr.  316. 
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movable  by  the  tenant  (0) ;  but  it  does  apply  after  assignment  of 
fixtures  severed  from  the  freehold  (p). 

In  Trappes  v.  Hwrter{q),  it  was  held  that  machinery  and  Traces  r. 
utensils  of  trade,  which,  by  the  custom  of  the  district,  were  bought  ^' 
and  sold  distinct  from  the  freehold,  whick  had  been  mortgaged, 
and  were  capable  of  being  removed  without  injury  thereto,  and 
would  be  removable  as  between  landlord  and  tenant,  passed  to  the 
assignees  of  the  mortgagor,  on  the  ground  that  the  machinery  had 
not  passed  under  the  mortgage.  But  this  case  seems  opposed  to  the 
current  of  authority,  so  far  as  it  would  give  the  trade  fixtures  to  the 
assignees  (r),  as  being  in  the  reputed  ownership  of  the  mortgagor  ; 
and  so  far  as  it  bears  on  the  question  of  reputed  ownership,  it  may 
be  considered  as  overruled  (s).  It  may  be  doubted  even  if  the 
construction  of  the  deed  in  Trappes  v.  Harter  {t)  can  be  reconciled 
with  the  cases  establishing  the  principle,  that  fixtures  pass  by  a 
conveyance  of  the  land  without  being  specified. 

Fixtures,  like  land  to  which  they  are  attached,  pass  by  title ; 
possession  does  not  raise  an  inference  of  ownership  (u),  although 
they  are  assigned  by  a  separate  deed  (r). 

Whether  the  fact  that  the  fixtures  were  affixed  for  the  more  con- 
venient use  of  the  owner  would  bring  them  within  the  clause : 
queer e  (w). 

Where  however  a  deposit  was  made  of  an  assignment  of  a  lease, 
in  which  assignment  trade  fixtures  were  included,  the  trade  fixtures 
were  held  to  be  within  the  clause  (x). 

To  show  more  clearly  than  could  be  done  by  general  words,  the 
species  of  articles  which  were  adjudged  not  to  be  within  the  order 

(0)  JEa^.  Oowell,  17  L.  J.  Bankr.  16  ;  261 ;  £e  Trethowan,  5  Ch.  D.  559,  V.  C. 

Boydell  v.  M'Michael,  1  C.  M.  &  E.  177;  Bacon  ;  appealed  from,  but  compromised ; 

Hyall  V.  Howies,  sup.  ;  Sxp.  Quincy,  1  Thompson  v.  Pettit,  10  Q.  B.  101.     See 

Atk.  477  ;  ITom  v.  Baker,  9  East,  215  ;  ShvMleworOiY.  Bemaman,  1  De  G.  &  Jo. 

Coombs  V.  BeaumoiU,  5  B.  &  Ad.   72  ;  322 ;  3  Jur.  N.  S.  1313. 

Exp.  SyJces,  18  L.  J.  Bky.  200  ;  Eubhard  (s)   Walmsley  v.  Milne,  7  C.  B.  N.  S. 

V.   Bagshaw,   i   Sim.    326  ;     Ctark    v.  121 ;  Oullwick  v.  Swindell,  3  Eq.   249, 

Crownshaw,  3  B.  &  Ad.  804.  253,  M.   E. ;  WUtmjrre  v.  Empson,   23 

( p)  Myall  V.  Bowles,   sup.  ;    Horn  v.  Beav.  313 ;    3    Jur.    N.   S.    230.      See 

Baker,  sup.  ;  Hubbard  v.  Bagshaw,  sup.  Waterfall  v.  Penistone,  3  Jur.  N.  S.  15 ; 

And  see  Trappes  v.  Hwrter,  2  Cr.  &  M.  6  E.  &  B.  876. 

153.  (0  Sup. 

(j)  Sup.  (m)  Boydell  v.  M'Michael,  sup. 

(r)  See  Horn  v.  Baker,  sup. ;  Rufford  («)   WhUwMre  v.  Empson,  sup. 

V.    Bishop,    5    Ruas.    346 ;    Boydell  v.  (to)  2  Sm.  L.  C.  217,  ed.  6.    And  see 

M'Michael,  sup. ;  Storer  v.  Hunter,  3  B.  439  {n). 

&  Cr.  368 ;  .Ecp.  Acton,  4  L.  T.  N.  S.  (a)  Re  Trethowan,  sup.  and  qu^^e. 
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Specimen  of 
articles  not 
within 
clause 


Utensils  of 
trade. 


and  disposition  clauses,  the  following  items  were  selected  by  the 
reporters  in  Rufford  v.  Bishop  (y),  as  a  specimen,  from  the  first 
part  of  the  schedule : — Iron  chest  in  of&ce ;  grates  in  mansion- 
house  s  weighing  machine  and  clock ;  floor-plates  and  boshes ; 
grinding-stone  with  cast-iron  ring,  shaft  or  axis,  and  wrought- 
iron  work  in  clay-mill ;  wood-turning  lathe,  with  cast-iron  wheels, 
shafts,  carriages,  head  stocks,  rests,  and  popits;  wrought-iron  and 
steel  spindles,  &c. ;  cast-iron  spur  wheels  and  bevel  wheels ;  and 
cast  and  wrought  iron  shafts  and  spindles,  and  carriages  with  long 
trains  of  solid  and  pipe  shafts,  communicating  motion  from  the 
forge  lathe  wheels  to  the  wood  lathe  ;  pair  of  large  shears,  and  bed 
in  puddler's  forge  ;  hollow  force  to.  filtering  forge,  enclosed  in  cast 
iron  plates  in  wheels ;  hoop-mill  engine,  thirty-nine  inch  cylinders 
eitra  bed  plate;  street  mill  engine,  thirty-eight  inch  cylinder  (z). 

Utensils  of  trade  or  other  movables  leased  to,  or  mortgaged  by, 
a  bankrupt,  are  in  general  within  the  clause  {a). 


(10.)  Ships. 

If  the  mortgage  of  a  ship,  or  any  share  therein,  is  duly  regis- 
tered according  to  the  Merchant  Shipping  Act  of  1854  (&),  the 
rights  of  the  mortgagees  will  not  be  subject  to  the  order  and  dis- 
position clause. 

Where  the  registered  mortgages  of  vessels  were  deposited  by  the 
mortgagees  with  their  bankers,  they  were  held  not  to  be  in  the 
order  and  disposition  of  the  mortgagees,  for  an  assignment  of  a 
mortgage  of  a  ship  can  only  be  made  by  indorsement  on  the  instru- 
ment of  mortgage  (c). 

As  to  the  effect  of  a  submortgage  by  deposit,  in  taking  a  regis- 
tered mortgage  of  a  ship  out  of  the  clause,  see  {d}'. 

As  a  general  rule,  an  unfinished  ship  in  the  builder's  yard  is  not 
within  the  clause  (e). 
,    But  an  unregistered  agreement  as  to  a  ship  is  within  it  (g). 

S.  13;  affirmed  «.  477;  32  L.J.  Ch.  127. 

(d)  lb. 

(e)  Bbldemess  v.  Rankin,  2  De  G.  F. 
fc  J.  258  ;  6  Jur.  N.  S.  903,  929  ;  Exp. 
Watts,  9  ib.  238  ;  3  De  G.  J.  &  Sm.  394; 
Swainston  v.  Clay,  i  GiflF.  187;  9  Jur. 
N.  S.  401,  V.  C.  Stuart ;  varied  11  "W. 
R.  811,  L.  J. ;  32  L.  J.  Ch.  505 ;  3  DeG. 
J.  &  S.  558. 

■   ig)  Liverpool  Boro  gh  Bk.  v.  Turner, 
9  W,  B.  292,  Camt  C .  C. 


{y)  5  Russ.  346,  354. 

(z)  Trappes  v.  Barter,  2  Cr.  &  M.  153. 

(a)  ffom  T.  Baker,  9  East,  215 ;  2 
Smith's  L.  C.  190,  ei  8;  Lingham  v. 
Biggs,  1  B.  &  P.  82 ;  Exp.  hovering,  9  Ch. 
621 ;  Brysm,  v.  Wylie,  1  B.  &  P.  83,  n. ; 
9  East,  240 ;  lAngard  r.  Messiter,  1  B.  & 
Cr.  308 ;  Shuttleworth  y.  ffemaman,  1  De 
G.  &  J.  322  ;  3  Jur.  N.  S.  1313. 

(6)  17  &  18  Vict.  0.  104,  ss.  66,  72. 

(c)  Zacon  v,  Liffm,  4  Giff,  75  ;  9  Jur.  N. 
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Sect.  10.  SHIPS. 

A  mortgage  of  cargo  in  a  ship  abroad,  where  notice  is  delayed  so 
that  the  captain  only  received  it  after  the  banlu-nptcy  when  there 
were  means  of  communication,  is  within  the  clause  (h). 

(11.)  Possession  of  uncertificated  bankrupt. 

Upon  the  same  principle  of  reputed  ownership,  where  an  undis- 
charged bankrupt  is  allowed  by  his  trustee  to  trade,  the  assets, 
upon  a  second  banki'uptcy,  belong  to  the  assignees  under  the 
latter  (i).  There  must  however  be  knowledge  and  consent  on  the 
part  of  the  trustee ;  mere  laches,  not  amounting  to  fraud,  will  not 
do.  It  is  no  part  of  the  duty  of  the  trustee  or  creditors  to  look 
after  the  debtor  {k). 

If  an  uncertificated  bankrupt,  so  trading  with  the  consent  of  the 
trustee,  die,  his  estate  will  be  so  administrated  as  to  pay  off  the 
subsequent  creditors  first  (I) :  but  a  simple  contract  creditor  of  such 
uncertificated  bankrupt  has  no  right  to  bring  an  action  to  set  aside 
a  previous  voluntary  settlement  of  the  bankrupt  (m). 

Securities  given  to  the  subsequent  creditors  of  such  bankrupt 
without  notice  of  the  bankruptcy  are  binding  upon  the  trustee  (m). 

A  legacy  to  such  bankrupt  will  belong  to  his  assignees,  notwith- 
standing such  trading  with  their  consent  (o). 

(12.)  Shares  in  companies. 

Certificates  of  shares  of  a  company  deposited  with,  or  shares 
assigned  to,  a  creditor  without  notice  to  the  company,  are  in  the 
order  and  disposition  of  the  holder  {p). 

In  a  case  where  the  directors  of  a  company  assigned  their  shares  Directors' 
and  salaries  to  the  company  to  secure  debts  due  from  them  on  slices, 
their  private  account,  and  empowered  the  company  to  retain  their 
salaries  and  dividends,  and  sell  their  shares,  but  until  an  order 

{h)  Exp.  LvMS,  3  De  G.  &  Jo.  113.  &  G.  395. 

See  Acraman  v.  Bates,  6  Jur.'  N.  S.  294,  (jti.)  Collins  v.  Burton,  4  De  G.  &  J. 

Q.  B.  612 ;  5  Jur.  N.  S.  1113  ;  reversing  ib. 

(t)  Troughton  v.  GiUei/,  Amb.   630 ;  952,  V.  C.  Stuart, 

Hxp.  Ford,  1  Ch.  D.  521,  C.  A.  ;  Kera-  (n)  Be  Cazncau's  Legacy,  2  K.  &  J. 

koose  V.  Brooks,  8  Mo.  I.  A.  339 ;  Eagel-  249  ;  2  Jur.  N.  S.  157,  V.  C.  Wood. 

hack  V.  Nixon,  10  L.  R.  C.  P.  645  ;  Meggy  (o)  Birch's  Legacy,  2  K.  &  J.  328. 

V.  Imperial  Discount  Co.,  8  Q.  B.  D.  711.  (i?)  Exp.  Spencer,  1  Deac.  468  ;  Exp. 

(k)    Exp.  Ford,  sup.  ;    qualifying  Se  Vallance,  2  ib.   354 ;  Ei^.    Watkins,  2 

Bawbone's  Tr.  3  K.  &  J.  485.  M.  &  A.  348 ;  reversing,  1  {*.  689. 

(J)  Tucker  V.  Hernaman,  4  De  G,  M. 
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directing  otherwise  the  directors  were  to  act  as  owners  of  the 
shares ;  one  of  the  directors  having  become  bankrupt,  it  was  held 
that  his  shares  passed  as  in  the  order  and  disposition  of  the  bank- 
rupt, but  that  the  company  had  a  right  to  set  oiF  against  the 
bankrupt's  debts  the  dividend  and  salary  due  at  the  time  of  the 
bankruptcy  (q). 

Secretary.  Where  the  secretary  of  a  company,  being  the  holder  of  shares 

therein,  deposited  them  with  a  creditor,  but  no  other  notice  was 

given  to   the   company,  on  the  bankruptcy  of  the  secretary  the 

shares  were  held  to  be  in  his  order  and  disposition  (r) ;    secus, 

.    where  notice  was  given,  and  transfer  left  for  indorsement  (s). 

Statutory  If  an  equitable  mortgagee  of  shares  give  notice  to  the  company, 

trus^.'™  ^  *"  *^®  shares  wiU  not  be  in  the  order  and  disposition  of  the  holder 
thereof,  notwithstanding  the  statutory  provision  forbidding  the 
entry  on  the  registry  and  the  receipt  by  the  company  of  notice  of 
any  express  implied  or  constructive  trust  (t). 

Notice.  Verbal  notice  in  the  course  of  business  to  the  directors  by  the 

assignor  of  the  shares  will  take  them  out  of  his  order  and  dispo- 
sition (m). 

How  far  interests  in  shares  are  choses  in  action  within  the  order 
and  disposition  clause,  see  sup.  p.  446. 

Shares  in  another  company  in  name  of  the  chairman,  as  trustee 
for  his  own  company,  which  shares  his  company  had  no  power  to 
buy,  were  held  to  belong  to  his  company  and  not  to  be  in  his  order 
and  disposition  (x). 

(13.)  Some  cases  not  within  the  statute. 

The  following  cases  do  not  fall  within  the  statute : — 
Keceiver.  Horses  hired  to  brewers  {y) ;  goods  in  possession  of  a  receiver 

appointed  at  the  instance  of  the  creditor  {z) ;  goods  consigned  to  a 
known  agent  for  sale  (a) ;  goods  sent  on  sale  or  return  (6) ;  goods 


(g)  Nelson  v.  London  Ass.  Go.,  2  S.  & 
S.  292. 

(r)  Exp.  BmiUon,  1  De  G.  &  J.  163  ;  3 
Jur.  N.  S.  425. 

(«)  Morris  v.  Oannan,  i  De  G.  F.  &  J. 
581  ;  8  Jur.  N.  S.  653. 

(i)  JSisp.  Stewart,  i  De  G.  J.  &Sm.  543; 
11  Jur.  N.  S.  25 ;  34  L.  J.  Bky.  6 ;  Ee 
Pearse,  6  De  G.  M.  &  G.  714.  See  19  & 
20  Vict.  0.  47,  s.  19,  and  25  &  26  Viet. 
0.  89,  s.  30  (The  Companies'  Act,  1862). 


And  see  Exp.  Boulton,  sup. 
.  (u)  Exp.  Agra  Bk.  3  Ch.  555. 

(x)  G.  E.  B.  Co.  V.  Turner,  8  ib.  149. 

(2/)  Exp.  Elmer,  13  W.  E.  476  ;  Exp. 
WatMns,  8  Ch.  523  n.,  V.  C.  Bacon. 

{z)  Taylor  v.  Eckersley,  5  Ch.  D.  740, 
V.  C.  Bacon. 

(,a)Exp.  Bright,  10  ib.  566,  C.  A.; 
Ee  Kullberg,  12  W.  R.  137.  But  see 
Ex^.  Boy,  7  Ch.  D.  70. 

(J)  Esq).,  Wingfield,  10  ib.  591,  C.  A.  ; 
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of  bankrupt  distrained  for  rent  but  not  sold  (c) ;  unpaid  for  goods 
allowed  to  remain  in  the  vendor's  possession  till  paid  for,  quaere  {d). 

The  costs  for  which  a  solicitor  claims  a  lien  are  not  in  his  order  Lien  of 
and  disposition  until  an  order  has  been  made  directing  payment  of 
the  costs  out  of  the  fund  (e). 


Bolicitor. 


(14.)  Other  canes  within  the  statute. 

The  following  cases  are  within  the  statute  : — 
Vendor's  lien  or  equitable  charge  on  goods  sold  and  delivered  (/) ; 
goods  which  a  lessee  has  covenanted  to  keep  on  the  premises  to  be 
sufficient  to  cover  the  rent  {g) ;  a  contract  to  supply  goods  assigned 
without  notice  (/() ;  goods  of  the  estate  of  an  intestate  with  which  Administrator, 
the  administrator  trades,  being  the  holder  of  an  unregistered  bill  of 
sale  of  the  intestate  (i)  ;  where  the  real  owner  is  intestate  and  no 
administration  is  taken  out,  a  stranger  cannot  set  up  that  fact 
against  the  trustee  {k) ;  next  of  kin  in  possession  of  estate  of  intes- 
tate (Z) ;  goods  sold  and  hired  back  (m),  but  qiicere  if  there  had  been 
a  custom,  as  in  the  case  of  pianos ;  manager's  lien  on  goods  of  a 
firm  for  advances  {n) ;  the  copyright  of,  or  right  of  publishing,  a 
newspaper  (0). 

(16.)  Vesting. 

Under  B.  A.,  1849,  ss.  125  &  141,  an  order  for  sale  was  neces- 
sary to  vest  the  property ;  but  by  B.  A.,  1869  {p),  property  within 
the  order  and  disposition  clause  vests  in  the  trustee  upon  appoint- 
ment. 

Exp.    Sheppard,  4   L.   T.   N.    S.    808,  334 ;  North  v.  Gwmy,  1  Jo.  &  H.  509. 
Bi;y.  (i)  Kitchin  v.  Ibbetson,  17  Eq.  46,  V. 

(c)  .He  Stockton  Iron  Furnace  Co.,  10  C.  Malins. 
Ch.  D.  335,   C.  A. ;  Lehain  v.  Philpott,  (k)    White  v.  Mullett,  20  L.  J.  Exc. 

10  L.  R.   Exc.  242  ;  Sacker  v.  Chidley,  291. 

11  Jur.  N.  S.  654.  (I)  Exp.  Thomas,  6  Jur.  979,  M.  E. 
id)  Re  Grant,   7  L.  T.    N.   S.    536 ;          (m)  Uxp.  lovering,  9   Ch.  621.     See 

Trim.aU  v.  Lovegrove,  10  W.  R.  527.  sup.  p.  452  (</). 

(e)  Lord  v.  Golvin,  2  Dr.  &  Sm.  82.  (n)  Boggard  v.   Mackenzie,   25  Beav. 

(/)  Exp.  Watson,  5  Ch.  D.  35,  C.  A.  493  ;  4  Jur.  N.  S.  1008,  M.  R. 

{g)  Shuttleworth  v.  Uemaman,  8  De  (0)  Be  Baldvdn,  2  De  G.  &  J.  230 ;  4 

G.  M.  &  G.  322  ;  3  Jur.  N.  S.  1313.  Jur.  N.  S.  522. 

(A)  Cooke  V.  Bemming,  3  L.  R.  C.  P.  {p)  ss.  15,  17. 
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Character  of 
possession. 


General  effect 
of  reputed 
ownership 
clause. 


(16.)  Generally. 

In  order  to  exclude  the  operation  of  this  clause,  a  real  possession, 
even  though  it  be  friendly,  is  sufficient  (q). 

We  may  add  that  the  question  of  reputed  ownership  is  entirely 
one  for  the  jury  (r). 

The  effect  of  these  statutes  is,  that  although  a  mortgage  of 
chattels  personal  made  bond  fide  and  for  a  valuable  consideration, 
but  the  possession  of  which  is  retained  by  the  assignor,  will  be 
valid  against  creditors  at  common  law,  and  under  13  Eliz.  c.  5,  if 
it  can  be  shown  that  the  possession  is  consistent  with  the  nature  of 
the  transaction  so  that  the  presumption  of  fraud  raised  by  the  pos- 
session is  rebutted  ;  yet  it  may  be  void  under  the  statutes  of  bank- 
ruptcy, as  against  the  trustees  of  a  bankrupt,  who  continues  the 
reputed  owner,  unless  it  can  be  shown  that  possession  has  been 
given  as  far  as  circumstances  would  permit ;  and  therefore,  although 
in  Cadogan  v.  Kennett  (s),  and  Bucknel  v.  P.oyston  (t),  the  assign- 
ments were  valid  within  the  13  Eliz.  c.  5,  yet  "they  would,  it  is 
conceived,  have  been  void  within  the  bankrupt  laws  (t).  But  in  the 
cases  of  the  delivery  of  the  key  of  the  warehouse,  the  delivery  of 
the  muniments  of  ships  or  goods  at  sea,  and  of  the  bond  on  assign- 
ment of  a  bond  debt,  the  assignments  would  have  been  valid  under 
both  statutes. 


{?)  He  Francis,  10  Ch.  D.  408,   C.  A. 
(r)  Price  v.  G/room,  17  L.  J.  Exc.  346  ; 
Edwards  v.  Scott,  1  Man.  &  G.  962. 


(s)  Cowp.  432. 

it)  Free,  in  Ch.  289. 
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(1.)  Registration  under  Bill  of  Sale  Act  o/1854. 

In  1854,  for  the  better  protection  of  purchasers  and  mortgagees, 
the  Bills  of  Sale  Act  (17  &  18  Vict.  c.  36),  was  passed. 

In  1878,  the  BiUs  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31),  was 
passed,  and  was  made  applicable  to  every  bill  of  sale  executed  on 
and  after  the  1st  January,  1879. 

As  the  cases  decided  under  the  act  of  1854  still  apply  to  bills  of 
sale  executed  before  the  1st  Januaiy,  1879,  and  are  for  the  most 
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Bills  of  sale  to 
be  void  unless 
the  same  or  a 
copy  thereof  be 
filed  within 
twenty-one 
days,  in  like 
manner  as 
warrants  of 
attorney. 


Against  what 
persons. 


part  applicable  under  the  act  of  1878,  it  has  been  deemed  most 
convenient  to  leave  the  statement  of  the  cases  decided  under  the 
act  of  1854  unaltered,  referring,  in  stating  the  act  of  1878,  in 
italics  to  the  material  alterations  effected  thereby,  and  calling 
attention  to  them  as  they  occur. 

By  the  act  of  1854  (a),  it  is  enacted  that  every  bill  of  sale  of 
personal  chattels  made  after  the  passing  of  the  act,  either  abso- 
lutely or  conditionally,  or  subject  or  not  subject  to  any  trusts,  and 
whereby  the  grantee  or  holder  had  power,  either  with  or  without 
notice,  and  either  immediately  after  the  making  of  such  bill  of  sale 
or  at  any  future  time,  to  seize  or  take  possession  of  any  property 
and  effects  comprised  in  or  made  subject  to  such  bill  of  sale,  and 
every  schedule  or  inventory  thereto  annexed  or  therein  referred  to, 
or  a  true  copy  thereof  and  of  every  attestation  of  the  execution 
thereof,  was,  together  with  an  affidavit  of  the  time  of  such  biU  of 
sale  being  made  or  given,  and  a  description  of  the  residence  and 
occupation  of  the  person  making  or  giving  the  same,  or,  in  case 
the  same  was  made  or  given  by  any  person  under  or  in  the  execu- 
tion of  any  process,  then  a  description  of  the  residence  and  occu- 
pation of  the  person  against  whom  such  process  should  have 
issued,  and  of  every  attesting  witness  to  such  bill  of  sale,  to  be 
filed  with  the  officer  acting  as  clerk  of  the  docquets  and  judgments 
in  the  Court  of  Queen's  Bench,  within  twenty-one  days  after  the 
making  or  giving  of  such  bill  of  sale  (in  like  manner  as  a  war- 
rant of  attorney  in  any  personal  action  given  by  a  trader  was  then 
by  law  required  to  be  filed),  otherwise  such  bill  of  sale  was,  as 
against  all  assignees  of  the  estate  and  effects  of  the  person  whose 
goods  or  any  of  them"  were  comprised  in  such  bill  of  sale  under 
the  laws  relating  to  bankruptcy  or  insolvency,  or  under  any 
assignment  for  the  benefit  of  the  creditors  of  such  person,  and  as 
against  all  sheriffs,  officers,  and  other  persons  seizing  any  property 
or  effects  comprised  in  such  bill  of  sale  in  the  execution  of  any 
process  of  any  court  of  law  or  equity  authorizing  the  seizure  of  the 
goods  of  the  person  by  whom  or  of  whose  goods  such  bill  of  sale 
should  have  been  made,  and  against  every  person  on  whose  behalf 
such  process  should  have  been  issued,  to  be  null  and  void  to  all  in- 
tents and  purposes  whatsoever,  so  far  as  regards  the  property  in  or 
right  to  the  possession  of  any  personal  chattels  comprised  in  such 
bill  of  sale,  which  at  or  after  the  time  of  such  bankruptcy,  or  of 


(o)  17  &  18  Vict.  0.  36. 
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filing  the  insolvent's  petition  in  such  insolvency,  or  of  the  execu- 
tion by  the  debtor  of  such  assignment  for  the  benefit  of  his  credi- 
tors, or  of  executing  such  process  (as  the  case  may  be),  and  after 
the  expiration  of  the  said  period  of  twenty-one  days,  should  be  in 
the  possession  or  apparent  possession  of  the  person  making  such 
bill  of  sale,  or  of  any  person  against  whom  the  process  should  have 
issued  under  or  in  the  execution  of  which  such  bill  of  sale  should 
have  been  made  or  given,  as  the  case  may  be. 

The  bill  of  sale  and  affidavit  were  to  be  filed  simultaneously  (b). 


(2.)  Registration  under  Act  of  1878. 
By  the  8th  sect,  of  the  act  of  1878,  an  alteration  is  made  to  the  ^™^  "* 

•'  registry. 

effect  that  every  bill  of  sale  shall  be  duly  attested  and  shall  be 
registered  under  that  act,  within  seven  days  after  the  making  or 
giving  thereof,  and  shall  set  forth  the  consideration  for  which  such  Consideration 
bill  of  sale  was  ciiven,  otherwise  such  bill  of  sale,  as  against  all 
trustees  or  assignees,  &c.,  shall  be  dee7ned  fraudulent,  &c. 

Where  the  consideration  is  not  truly  stated  the  bill  of    sale, 
however  honest,  will  be  void  (c). 

By  the  10th  sect,  of  the  act  of  1878,  the  execution  of  every  bill  Attestation  by 

solicitor. 

of  sale  shall  be  attested  by  a  solicitor  of  the  Svprcme  Court,  and  the 

attestation  shall  state  that  before  the  execution  of  the  bill  of  sale  the 

effect  thereof  has  been  explained  to  the  grantor  by  the  attesting 

solicitor.     A  bill  of  sale  to  which  the  act  of  1878  applies  must  be 

explained  to  the  grantor  and  attested  by  a  solicitor,  in  compUance 

with  the  provisions  of  ss.  8  and  10  ;  but  although  not  so  explained 

and  attested  it  will  not  be  void  as  between  the  grantor  and  grantee  (di). 

By  the  10th  sect.,  such  bill  of  sale,  and  also  a  true  copy  thereof  Filing  with 

registrar. 
shall  be  presented  to,  and  the  said  copy  and  affidavit  shall  be  filed 

with,  the  registrar  within  the  seven  days. 

By  the  13th  sect,  thereof,  the  masters  of  the  Supreme  Court  of  The  Registrar. 

Judicature  attached  to  the  Queen's  Bench  Division  of  the  High 

Court  of  Justice,  or  such  other  officers  as  may  for  the  time  being  be 

assigned  for  this  purpose  under  the  provisions  of  the  Supreme 

Court  of  Jud.  Acts,  1873  and  1875,  are  to  be  the  registrars  for  the 

(i)  Grindell  v.  Bremdon,  6  C.  B.  N.  S.  Bacon  ;  JSamlyn  v.  BetUley,  5  C.  P.  D. 

698  ;  5  Jur.  N.  S.  1420,  C.  P.;  Mason  v.  327,  corUra. 
Wood,  1  0.  P.  D.  67.  {d)  Dams  v.  Goodman,  5  C.  P.  D.  128, 

(c)  Exip.  Carter,  12  Ch.  D.  908,  C.  J.  C.  A.,  reversing  ih.  20. 
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purposes  of  that  act,  and  any  one  of  the  said  masters  may  perform 
all  or  any  of  the  duties  of  the  registrar. 

It  would  seem  from  the  10th  sect,  that  the  bill  of  sale  is  not  to 
be  filed,  only  the  copy  and  affidavit. 

It  is  sufficient  to  file  a  copy  of  the  schedule  with  the  original 
bill  of  sale,  where  the  original  schedule  has  been  disannexed  and 
lost  (e). 
'  Time  of  sudi  It  was  held  that  the  '  time  of  such  bankruptcy '  in  sect.  1  of  the 
act  of  1854,  meant  the  time  of  the  act  of  bankruptcy  (/),  and  that 
the  bill  of  sale  was  defeated  by  relation  back  of  the  title  of  the 
trustee  to  the  act  of  bankruptcy  {g). 

But  by  sect.  8  of  the  act  of  1878,  the  words  '  the  time  of  filing 
the  petition  for  bankruptcy  or  liquidation  '  are  substituted  for  the 
words  '  time  of  such  bankruptcy ; '  there  will  consequently  be  now 
no  relation  back  of  the  title. 


(3.)  Defeasance,  dc. 

Any  defeasance,  condition,  or  declaration  of  trust  to  which  the 
bill  of  sale  is  subject,  is  to  be  taken  as  part  of  the  bill  of  sale  for 
the  purpose  of  registration  (s.  2  of  act  of  1854),  and  is  to  be 
written  on  the  same  paper  or  parchment  therewith.before  the  regis- 
tration, and  is  to  be  truly  set  forth  in  the  copy  filed  under  the  act 
of  1878  therewith  and  as  part  thereof,  otherwise  the  registration  to 
be  void  (sect.  10,  cl.  3  of  act  of  1878). 

The  declaration  of  trust  referred  to  in  the  2nd  sect,  of  the  act  of 
1854  and  the  10th  sect,  of  the  act  of  1878  does  not  apply  to  a 
trust  declared  in  favour  of  a  third  party ;  the  trust  must  be  one  in 
which  the  grantor  has  an  interest  (h). 

A  parol  agreement  for  payment  of  the  debt  by  instalments 
must  be  inserted  in  the  bill  of  sale  (i) ;  but  a  memorandum  ex- 
plaining a  charge  in  the  bill  of  sale  for  bonus  and  interest,  is  not 
'within  the  acts  {k). 

(4.)  The  Register. 
By  sect.  12  of  the  act  of  1878,  it  is  provided  that  the  registrar 

(c)  Oreen  v.  AtUnhormbgh,  3  H.  &  0.  (A)  Robinson  r.  OoUingwood,  13  W.  R. 

468  ;  11  Jur.  N.  S.  14 ;  13  "W.  E.  185.  84;  10  Jur.  N.  S.  1080;  34 L.  J.  C.  P.  18. 

{/)  Exp.  Attwater,  5  Oh.  D.  27,  C.  A.  (i)  Exp.  SoxdJuim,  17  Eq.  578,  V.  C. 

(g)  Jb.     And  Exp.  Furter,  6  ib.  181,  Bacon. 

V.  C.  Bacon.  (A)  Exp.  Collins,  10  Ch.  367. 
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»hall  keep  a  book  {in  the  act  called  "  the  register")  for  the  pur-  The  register. 

poses  of  the  act,  and  shall,  upon  the  filing  of  any  bill  of  sale  or 

copy  under  the  act,  enter  therein  in  the  form   set  forth  in   the 

second  schedMle  {B.)  to  the  act  annexed,  or  in  any  other  prescribed 

form,  the  name,  residence,  and  occupation  of  the  person  by  luhom 

the  bill  was  made  or  given  {or  in  case  the  same  was  made  or  given 

by  any  person  under  or  in  the  execution  of  process,  then  the  name, 

residence,  and  occupation  of  the  person  against  whom  such  process 

was  issued),  and  also  the  name  of  the  person  or  persons  to  whom  or 

in  whose  favour   the  bill  was   given,  and   the   other  particulars 

shown  in  the  said  schedule  or  to  be  prescribed  under  the  act,  and 

shall  number  all  such  bills  registered  in  each  year  consecutively, 

according  to  the  respective  dates  of  their  registration. 

Upon  the  registration  of  any  affidavit  of  renewal  the  like  entry  Renewal. 
shall  be  made,  with,  the  addition  of  the  date  and  number  of  the  last 
previous  entry  relating  to  the  same  bill,  and  the  bill  of  sale  or  copy 
originally  filed  shall  be  thereupon  marked  tvith  the  number  affixed 
to  such  affidavit  of  renewal. 

The  registrar  shall  also  keep  an  index  of  the  navies  of  the  grantors  Index. 
of  registered  bills  of  sale  with  reference  to  entries  in  the  register  of 
the  bills  of  sale  given  by  each  such  grantor. 


(5.)   What  '  bill  of  sale '  meant  under  the  act  of  1854,  and  cases. 

In  the  construction  of  the  act  of  1854  (sect.  7),  the  expression 
'  bill  of  sale  '  includes  bills  of  sale,  assignments,  transfers,  declara- 
tions of  trust  without  transfer,  and  other  assurances  of  personal 
chattels,  and  also  powers  of  attorney,  authorities  or  licences  to 
take  possession  of  personal  chattels  as  security  for  any  debt ;  but 
not  assignments  for  the  benefit  of  the  creditors  of  the  person 
making  or  giving  the  same,  marriage  settlements,  transfers  or 
assignments  of  any  ship  or  vessel,  or  any  share  thereof,  transfers 
of  goods  in  the  ordinary  course  of  business  of  any  trade  or  calling ; 
bills  of  sale  of  goods  in  foreign  parts  or  at  sea,  bills  of  lading, 
India  warrants,  warehouse  keepers'  certificates,  warrants  or  orders 
for  the  delivery  of  goods  or  any  other  documents  used  in  the  ordi- 
nary course  of  business  as  proof  of  the  possession  or  control  of 
goods,  or  authorising,  or  purporting  to  authorise,  either  by  in- 
dorsement or  by  delivery,  the  possessor  of  such  document  to 
transfer  or  receive  goods  thereby  represented. 
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Cases  of  bills 
of  sale  under 
act  of  1854. 


Creilitors' 
deeds. 

Settlements. 


Other 

assurances. 


Keceipt  and 
inventory. 


It  would  seem  that  a  mortgage  of  real  estate,  with  an  attorn- 
ment clause  by  the  mortgagor  to  the  mortgagee  for  ten  years,  if 
the  security  so  long  continue,  with  power  to  distrain  on  chattels 
on  the  premises,  is  not  within  the  act  (Z). 

Under  the  words  'licence  to  take  possession  of  chattels,'  a 
brewer's  lease,  with  power  to  take  possession  of  stock  in  trade  on 
non-payment  of  account  current,  is  within  the  act  (m). 

A  distinction  has  been  taken  between  an  assignment  of  future 
chattels,  and  a  mere  power  at  any  time  to  enter  and  seize 
them  (m). 

A  transaction  of  hire  and  conditional  sale  is  not  within  the  Act, 
though  the  vendor  has  a  power  of  seizure,  because  no  property 
ever  was  in  the  purchaser  (o). 

Assignments  for  creditors  must,  to  fall  within  the  exception,  be 
for  the  benefit  of  all  creditors,  though  not  executed  by  all  ( p). 

A  post-nuptial  settlement  is  not  within  the  exception  of  '  mar- 
riage settlements  '  (q). 

It  was  a  question  under  the  act  of  1854  what  documents,  not 
being  strictly  bills  of  sale,  were  within  the  act  under  the  words 
'  other  assurances  of  personal  chattels.'  A  letter,  purporting  to 
transfer  coals,  and  containing  an  undertaking  to  hand  the  pro- 
ceeds thereof  to  a  creditor,  was  registered  under  the  Bills  of  Sale 
Act,  and  held  to  amount  to  an  equitable  assignment  (?•). 

Under  the  act  of  1854,  it  was  held  that  the  bill  of  sale,  what- 
ever its  form,  must  be  an  instrument  by  which  a  title  to  the  goods 
is  acquired ;  the  term,  therefore,  did  not  include  a  receipt  for 
purchase  money,  though  it  referred  to  an  inventory  of  the 
goods  (s).  These  decisions  were  held  not  applicable  where  the 
transaction  was  really  a  security  (f). 

A  letter  of  hypothecation,  whereby  a  factor-  pledges  goods  for  an 


(1)  Morton  v.  Woods,  4  L.  E.  Q.  B. 
307  ;  38  L.  J.  Q.  B.  81  ;  notwithstanding 
Fish.  Mtg.  55-6,  ed.  3. 

(to)  Exp.  Hopcraft,  14  W.  E.  168. 
.  (»)  Carr  v.  Allatt,  27  L.  J.  Exc.  385; 
Reeve  v.  WTiUmore,  33  L.  J.  Oh.  63  ;  12 
W.  E.  113  ;  Brown  v.  Bateman,  2  L.  E. 
0.  P.  272,  284. 

(o)  Exp.  Crawamr,  9  Ch.  D.  419,  C. 
A. 

{p)  General  Furnishmg,  dc.  Co.  v. 
Venn,  2  H.  &  0.  153  ;  9  Jur.  N.  S.  550. 

(q)  Fowler  v.  Foster,  5  ib.  99  ;  28  L.  J. 


Q.  B.  210.  See  AsUon  v.  Blaekshaw,  9 
Eq.  518,  V.  C.  Malins. 

(r)  Ihcp.  MorUagu,  1  Ch.  D.  554,  0.  A. 

(s)  Allsopp  V.  Day,  7  H.  &  N.  457  ;  8 
Jur.  N.  S.  41  ;  Thomson  v.  Barrett,  1 
L.  T.  N.  S.  Q.  B.  268 ;  Hale  v.  Melry)o- 
Ktan  Saloon,  &c.  Go.,  28  L.  J.  Ch.  777, 
v.  C.  Kiudersley  ;  Gough  v.  Fverard,  2 
H.  &  0.  1 ;  Woodgate  v.  Godfrey,  4  Ex. 
D.  69  ;  Brierley  v.  Prevost,  6  L.  E. 
C.  P.  144.  ■ 

{t)  Exp.  Odell,  10  Ch.  D.  76,  C.  A.; 
Exp.  Cooper,  ib.  313,  0.  A. 


Digitized  by  Microsoft® 


Sect.  5.  BILL   OF  SALE  UNDER  ACT  OF  1854. 


466 


advance  made  to  himself,  does  not  require  to  be  registered  under 
the  Bills  of  Sale  Act,  17  &  18  Vict.  c.  36  (m). 

A  builder's  contract,  by  which  all  materials  placed  on  the  pre- 
mises by  him  were  to  belong  to  the  house,  was  held  not  to  require 
registration  (v). 

An  agreement  for  a  bill  of  sale,  if  it  amounted  to  or  was  relied  Equitable 
on  as  an  equitable  assignment,  was  held  to  be  within  the  act  (x) ;  *°^'^'*®°  • 
but  this  seemed  to  be  at  variance  with  other  cases  (y).  If  by  the 
document  the  property  in  the  goods  was  intended  to  pass,  the 
document  must  have  been  registered  (z).  The  result  was  that 
whatever  document  passed  the  property,  at  law  or  in  equity,  must 
have  been  registered  (a).  But  an  agreement  for  a  lien  was  held 
not  within  the  act  (b). 

A  registered  bill  of  sale  by  the  equitable  owner  is  void  (bb). 
The  difficulties  arising  from  these  decisions  have  been  removed 
by  the  act  of  1878. 

(6.)   What  '  bill  of  sale  '  means  under  the  act  of  1878. 

By  the  4th  sect,  of  the  act  of  1878,  the  expression  '  bill  of  sale  ' 
includes  bills  of  sale,  assignments,  transfers,  declarations  of  trust 
without  transfer,  inventories  of  goods  with  receipt  thereto  attached, 
or  receipts  for  purchase  moneys  of  goods,  and  other  assurances  of 
personal  chattels,  and  also  powers  of  attorney,  authorities,  or 
licenses  to  take  possession  of  personal  chattels  as  security  for  any 
debt,  and  also  any  agreement,  ivhether  intended  or  not  to  be  fol- 
lowed by  the  execution  of  any  other  instrument,  by  which  a  right  in 
equity  to  any  personal  chattels,  or  to  any  charge  or  security  thereon, 
shall  be  conferred. 

A  registered  bill  of  sale  by  the  grantee  under  an  unregistered 
bill  of  sale  of  A.,  is  void  against  the  creditors  of  A.  remaining  in 
possession  {bb). 

(7.)  What  'personal  chattels '  meant  under  the  act  of  1854,  and  cases. 
In  the  act  of  1854,  the  expression  '  personal  chattels '  means 

{u)  Exp.  North  Western  Bank,  15  Ec[.  Bacon  ;  Taylor  v.  Eckersley,  5  Ch.  D. 

69.  740,  V.  C.  Bacon. 

[v)  Brown  v.   Bateman,   sup.  ;  Blake  {~)  Brantom  v.   Griffits,   1   C.   P.  D. 

V.  Izard,  16  W.  R.  108.  349  ;  affirmed  2  ib.  212. 

(a)  Exp.  Mackay,   8   Ch.   643 ;  Exp.  (a)  See  Re  Tretlwwan,  5  Ch.  D.  559, 

Conning,  16  Eq.  414,  V.  C.  Bacon.  567,  V.  C.  Bacon. 

(y)  Brown    v.    Baieman,   sup. ;    Exp.  (h)  Exp.  Watson,  ib.  35,  C.  A. ;  Swain- 

North- IVcstcrn  Bank,  15  Eq.  69,  C.  J.  stony.  Clay,  11  W.  E.  811,  L.  J. 

Bacon  ;  Exp.  Hoinaii,  12  ib.  598,  V.  C.  (hh)  Clwpmany. Knight,  5  C.  P.D.  308. 
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Fixtures,  how 
far  within  act 
of  1854. 


WaterfaU  v. 


goods,  furniture,  fixtures,  and  other  articles  capaUe  of  complete 
transfer  by  delivery,  but  does  not  include  chattel  interests  in  real 
estate,  nor  shares  or  interest  in  the  stock,  funds,  or  securities  of 
any  government,  or  in  the  capital  or  property  of  any  incorporated 
or  joint  stock  company,  nor  choses  in  action,  nor  any  stock  or 
produce  upon  any  farm  or  lands  which,  by  virtue  of  any  covenant 
or  agreement,  or  of  the  custom  of  the  country,  ought  not  to  be  re- 
moved from  any  farm  where  the  same  shall  be  at  the  time  of  the 
making  or  giving  of  such  bill  of  sale  (s.  7). 

Under  the  act  of  1854,  it  was  held  that  the  words  '  personal 
chattels'  comprised  'fixtures  capable  of  complete  transfer  by 
delivery  (c) ;  and  that '  fixtures  '  meant  things  which,  in  contempla- 
tion of  law,  have  a  separate  existence  as  fixtures,  as  distinct  from  ■ 
their  connection  with  and  adhesion  to  the  freehold  (d) ;  but  great 
difficulty  existed  in  deciding  what  was  a  bill  of  sale  or  assurance 
of  fixtures  within  the  act. 

It  was  not  necessary  to  register  a  conveyance  of,  or  contract 
concerning  land,  by  the  mere  force  of  which  a  legal  or  equitable 
interest  in  fixtures  or  other  chattels  as  adjuncts  to  the  land, 
was  passed  (e).  But  fixtures,  which  were  only  such  for  the  purpose  of 
trade  and  not  as  permanent  adjuncts  to  the  land,  being  liable  to  be 
distrained  (/)  and  capable  of  transfer  by  delivery,  were  held  within 
the  act  when  separately  assigned,  and  were  not  exempt  because 
the  land  may  have  been  charged  by  the  same  instrument  {g). 

A  difficulty  arose  in  Waterfall  v.  Penistone  (h),  from  the  fact 
that  the  additional  fixtures  passed  by  the  prior  mortgage ;  but  in 
a  later  case  (i)  the  decision  was  rested  on  the  fact  that  the  tenor 
of  the  instrument  showed  that  the  parties  did  not  intend  the 
additional  fixtures  to  pass  by  the  prior  mortgage. 

A  mortgage  in  fee  of  land  was  held  to  pass  the  fixtures  thereon 
as  part  of  the  land,  though  they  were  trade  fixtures  a,nd  not  men- 
tioned, in  the  deed,  and  the  mortgage  was  held  not  to  be  a  bill  of 
sale  within  the  statute  (j) ;  and  the  same  result  followed  if  the 
fixtures  were  included  in  the  same  witnessing  part  as  the  land  (k), 


(c)  WaterfaU  v.  Penistone,  3  Jur.  N.  S. 
17;  6  E.  &B.  876. 

{d)  Mp.  Daglish,  8  Ch.  1080-1,  L.  J. 
James. 

(e)  Mather  v.  Fraser,  2  K.  &  J.  536  ; 
Sroum  V.  Bateman,  2  L.  E.  0.  P.  272  ; 
Meux  v.  Jacobs,  7  L.  E.  H.  L.  481. 

(/)    SalUwcU  V.   Eastwood,   6  Exc. 


295. 

(g)  WaterfaU  v.  Penistone,  sup.  But 
see  2  Dav.  Conv.  739,  ed.  3. 

(A)  Sup. 

(i)  Walmsley  v.  Milne,  7  C.  B.  N.  S. 
134. 

if)  Mather  v.  Fraser,  sup. 

(A)  lb. 
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and  the  mortgage  comprised  all  fixtures  on  the  land,  though  not  Mather  v. 
ejusdwm  generis  with  those  enumerated  {I).  In  Mather  v.  ^^"■'^■ 
Fraser  (m)  there  was  a  covenant  by  the  mortgagor  not  to  remove 
the  fixtures  without  the  permission  of  the  mortgagee ;  but  it  does 
not  appear  in  the  report  whether  the  mortgage  contained  a  power 
of  sale  of  the  mortgage  premises  as  an  entirety,  or  of  the  fixtures 
separately.  It  was  considered  that  a  conveyance  of  the  land  and 
the  fixtures  thereon,  irrespective  of  the  form  of  the  assurance,  was 
not  within  the  act  at  all. 

A  bill  of  sale  of  trade  fixtures,  attached  to  freehold  premises 
already  in  mortgage  to  another  person,  and  subject  to  a  previous 
further  charge  to  the  grantee  under  the  bill  of  sale,  was  held  to 
fall  within  the  statute  (n) ;  but  some  strong  observations  have  been 
made  on  this  case  (o). 

In  Boyd  v.  Shorrock  (p)  a  mortgage  of  leaseholds  and  fixed  ma- 
chinery and  all  fixtures  thereon,  whether  moveable  or  otherwise, 
was  held  by  V.  C.  Wood  not  to  be  a  bill  of  sale  within  the  act  (p) ; 
this  case  would  seem  to  be  simply  a  corollary  from  Mather  v. 
Fraser  {q) ;  but  it  was  overruled  (r),  and  the  result  was  held  to  be 
the  same,  whether  the  fixtures  were  assigned  in  the  same  or  a 
separate  witnessing  part  (s). 

In  Exp.  Daglish  (t)  the  mortgage  contained  a  power  for  the  Power  to  sell 

fixtures 

mortgagee  to  seU  the  fixtures  separate  from  the  land  ;  but  where  separately, 
the  mortgage  contained  no  such  power,  it  was  held  not  to  require 
registration  (m).  It  was  said  that  this  is  a  thin  but  substantial 
distinction  (r) ;  but  the  distinction  seemed  to  depend,  not  upon 
the  interest  of  the  grantor  in  the  fixtures  as  '  fixtures  capable  of 
transfer  by  delivery,'  but  upon  the  right  conferred  on  the  grantee 
to  sell  the  fixtures  separately.  The  result  was  that  a  grantor,  by 
a  careful  wording  of  the  mortgage  of  the  land  and  fixtures,  could 
always  keep  clear  of  the  act. 

A  deposit  of  an  assignment  of  leasehold  and  trade  fixtures  to 
secure  a  debt  was  held  void  for  want  of  registration  (x).     It  was 

(l)  lb.  v.  C.  Bacon. 

(m)  Sup.  (»)  Hawtry  j.  Biitlin,  8  L.  R.  Q.  B. 

(ii)   Waterfall  v.  Penistone,  sup.  290  ;  8  Ch.  1082  ;  Exp.  Brown^^Ch.  D. 

(o)  2  Dav.  Conv.  739,  ed.  3.  389,  C.  A. 

{p)  5  Eg.  72,  V.  0.  Wood.  (t)  Sup. 

(q)  Sup.  (")  ^'<P-  Barclay,  9  Ch.  576. 

(r)  Begbie  v.  Fenvnck,  24  L.  T,  N.  S.  .  (i))  Per  L.  J.  James,  ib.  580, 
58  ;  soil.  1075,  n.,  V.  C.  Malins  ;  Exp.  {x)  Be  Trethowan,  5  Ch.  D.  559,  567, 

Daglish,  sup.:  Be  Eslkl;  i  Ch.  D,  503,  V.  C.  Bacon  (compromised). 

H  H  2 
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held  that  either  the  deposit  passed  no  property  in  the  fixtures,  or, 
if  equivalent  to  an  assignment,  it  ought  to  have  been  registered  (?/). 
Growing  crops,  Growing  crops  were  held  not  to  he  within  the  act  {z).  Foreign 
ships  are  not  within  the  acts  (a),  nor  is  a  mortgage  of  a  partnership 
share  (6).  Future  goods  are  within  the  acts  (c),  but  chattels  in 
Scotland  are  not  {d). 

(8.)  What  '  personal  chattels  '  means  under  the  act  of  1878. 

These  decisions  gave  rise  to  another  alteration  in  the  law  which 

was  effected  by  sect.  4  of  the  act  of  1878,  which  enacts  that  the 

expression  '  personal  chattels '  shall  mean  goods,  furniture,  and 

other  articles  capable  of  complete  transfer  by  delivery,  and  {when 

separately  assigned  or  charged)  fixtures  and  growing   crops,  but 

shall  not  include  chattel  interests  in  real  estate,  nor  fixtures  (except 

trade  machinery,  as  in  the  act  defined  and  hereinafter  mentioned), 

when  assigned  together  with  a  freehold  or  leasehold  interest  in  any 

lamd  or  building  to  which  they  are  affixed,  nor  growing  crops  when 

assigned  together  with  any  interest  in   the   land  on  which  they 

grow ;  in  other  respects  the  17th  section  of  the  former  act  remains 

unaltered. 

Sect.  7.  And  the  act  of  1878  contains  the  following  clause  (sect.  7) : — 

Fixtures  or  No  fixtures  or  growing  crops  shall  be  deemed,  under  the  act,  to 

not  to  be  be  Separately  assigned  or  charged  by  reason  only  that  they  are 

ratdkls^^gn'ed  ^^^^fi"*^*^  ^V  Separate  words,  or  that  power  is  given  to  sever  them 

when  the  land  from  the  land  or  building  to  ivhich  they  are  affixed,  or  from  the 

same  instru-      land  on  which  they  grow,  tvithout  otherwise  taking  possession  of  or 

dealing  with  such   land  or   building,   or   land,   if  by  the  same 

instrument  any  freehold  or  leasehold  interest  in  the  land  or  building 

to  which  such  fixtures  are  affixed,  or  in  the  land  on  which  such  crops 

grow,  is  also  conveyed  or  assigned  to  the  same  persons  or  person. 

The  same  rule  of  construction  shall  be  applied  to  all  deeds  or 
instruments,  including  fixtures  or  growing  crops,  executed  before  the 
commencement  of  the  act  {dd),  and  then  subsisting  and  in  force,  in 
all  questions  arising  under  any  bankruptcy,  liquidation,  assignment 

(y)  Ee  Trethmom,  5  Ch.  D.  559,  567,  3  0.  P.  D.  243. 

V.  C.  Bacon.  (J)  He  Bainbridge,  8  Ch.  D.  218,  V.  C. 

(z)  Brantom  v.   Qriffits,  1    C.  P.  D.  Bacon. 

349  ;    affirmed   2    ib.    '21'i  ;    overruling  (c)  Holrayd  v.  Marshall,  10  H.  L.  191, 

Sheridan  v.  McGa/rtmy,  11  Ir.  Com.  L.  227. 

R.  506  ;  Neiomam  v.  Ca/rdinal,  2  F.  &  f.  (d)  £hsp.  Hopcraft,  14  W.  R.  168,  Bky. 

840  ;  Exp.  Payne,  11  Ch.  D.  539,  C.  A.  {dd)  See  Bxp.  Moore's,  die,  Co.,  14  Ch. 

(a)  Union  Bank  of  Londony.  Lenanton,  D.  379,  C.  J.  Bacon. 
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for  the  benefit  of  creditors,  or  execution  of  any  iwocess  of  any 
Cowrt,  which  shall  take  place  or  he  issued  after  the  commencement 
of  the  act. 


(9.)  Trade  machinery. 

In  the  act  of  1878  are  contained  the  following  important  new 
provisions  relating  to  trade  machinery  : 

Sect.  5.  From  and  after  the  commencement  of  the  act,  trade 
machinery  shall,  for  the  purposes  of  the  act,  be  deemed  to  be 
personal  chattels,  and  any  mode  of  disposition  of  trade  machinery 
by  the  owner  thereof,  which  would  be  a  bill  of  sale  as  to  any  other 
personal  chattels,  shall  be  deemed  to  be  a  bill  of  sale  within  the 
meaning  of  the  act. 

For  the  purposes  of  the  act — 

'  Trade  machinery '  means  the  machinery  used  in  or  attached  ^''"'J^ 

■^  "  machinery. 

to  any  factory  or  workshop  ; 

\st.  Exclusive  of  the  fixed  motive-powers,  such  as  the 
loater-wheels  and  steam  engines,  and  the  steam- 
boilers,  donkey  engines,  and  other  fixed  appurten- 
ances of  the  said  motive-powers  ;  and, 
%nd.  Exclusive  of  the  fixed  power  machinery,  such  as 
the  shafts,  ivheels,  drums,  and  their  fixed  appur- 
tenances, which  transmit  the  action  of  the  motive- 
poivers  to  the  other  machinery,  fixed  and  loose  ; 
and, 
Srd.  Exclusive  of  the  pipes  for  steam,  gas,  and  water,  in 
the  factory  or  workshop. 

The  machinery  or  effects  excluded  by  the  section 
from  the  definition  of  trade  machinery  shall 
not  be  deemed  to  be  personal  chattels  within 
the  meaning  of  the  act. 
'  Factory  or  workshop '  means   any  premises  on  which  any  Factory  or 
manual  labour  is  exercised  by  way  of  trade,  or  for  purposes  ''""■ksliop. 
of  gain,  in  or  incidental  to  the  folloicing  purposes  or  any  of 
them ;  that  is  to  say, 

(a.)  In  or  incidental  to  the  making  any  article  or  part 

of  an  article ;  or 
(b.)  In  or  incidental  to  the  altering,  repairing,  ornament- 
ing, finishing,  of  any  article ;  or 
(c.)  In  or  incidental  to  the  adapting  for  sale  any  article. 
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Certain  instru- 
ments giving 
powers  of  dis- 
tress to  be 
subject  to  the 
actof  1S78. 


Sect.  6.  Every  attornment,  instrwment,  or  agreement,  not  heing 
a  mining  lease,  whereby  a  poiver  of  distress  is  given  or  agreed  to  be 
given  by  any  person  to  any  other  person  by  way  of  security  for  any 
present,  future,  or  contingent  debt  or  advance,  amd  whereby  any 
rent  is  reserved  or  made  payable  as  a  mode  of  providing  for  the 
payment  of  interest  on  such  debt  or  advance,  or  otherwise  for  the 
purpose  of  such  security  only,  shall  be  deemed  to  be  a  bill  of  sale, 
within  the  meaning  of  the  act,  of  any  personal  chattels  which  inay 
be  seized  or  taken  under  such  power  of  distress. 

Provided,  that  nothing  in  that  section  shall  extend  to  any  mort- 
gage of  any  estate  or  interest  in  any  land,  tenement,  or  hereditament 
which  the  mortgagee,  being  in  possession,  shall  have  demised  to  the 
mortgagor  as  his  tenant  at  a  fair  and  reasonable  rent. 


Decisions 
under  act  of 
1854  appli- 
cable. 


Joint  pos- 
session of 
husband  and 
wife. 


Joint  owners, 


(10.)  Apparent  possession  under  both  acts  and  cases. 

In  the  act  of  1854  personal  chattels  are  deemed  to  be  in  the 
'  apparent  possession '  of  the  person  making  or  giving  the  bill  of 
sale,  so  long  as  they  remain  in  or  upon  any  house,  mill,  ware- 
house, building  works,  yard,  land,  or  other  premises  occupied  by 
him,  or  as  they  shall  be  used  and  enjoyed  by  him  in  any  place 
whatsoever,  notwithstanding  that  formal  possession  thereof  may 
have  been  taken  by  or  given  to  any  other  person  (sect.  7). 

The  following  decisions  under  the  act  of  1854,  upon  the  words 
'  apparent  possession,'  are  applicable  to  the  act  of  1878. 

The  '  occupation '  of  the  grantor  must  be  an  actual  de  facto 
occupation ;  his  being  a  tenant  of  the  premises  but  residing  else- 
where is  not  sufficient  (e);  and  wrongful  possession  takes  the  case 
out  of  the  statute  (/).  The  possession  of  the  bailee  of  the 
grantor  is  the  possession  of  the  grantor  (g). 

Where  furniture  was  assigned  by  a  husband  for  vaUd  considera- 
tion to  a  trustee  for  his  wife's  separate  use,  and  the  furniture 
remained  in  the  joint  possession  of  the  husband  and  wife,  the 
assignment  was  held  to  fall  within  the  act,  the  joint  possession  not 
being  sufficient  to  prevent  its  operation  (h). 

Where  joint  owners  of  chattels  mortgage  them  by  an  un- 
registei^ed  bill  of  s4le  and  one  becomes  bankrupt,  his  moiety  of  the 


(c)  MoUnson  v.  Briggs,  6  L.  R.  Exc.  1. 
(/)  Exp.  Pletchcr,  5  Ch.  D.  809,  C.  A. 
(g)  Ancona  v.  Rogers,  1  Ex.  D.  285. 
(h)  Ashfoii  V.  Blachshau;  9  Eq.  510, 


V.  C.  Malins.  See  Minister  v.  Price,  1 
F.  &  F.  686  ;  Seynolds  v.  Howly,  2  L.  K. 
Q.  B.  474 ;  36  L.  J  Q.  B.  247. 
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chattels  at  the  date  of  the  bill  of  sale  alone  passes  to  the 
trustee  (i),  though  he  had  subsequently  purchased  the  other 
moiety  (k). 

Where  a  purchaser  of  growing  crops  had  taken  charge  and 
employed  labourers  of  his  own  to  tend  and  cultivate  them,  the 
land  remaining  in  the  possession  of  the  vendor,  it  was  held  that 
enough  had  been  done  to  take  the  goods  out  of  the  apparent  pos- 
session of  the  vendor  (I). 

Where  the  grantor  was  manager  of  the  business  and  used  the  Grantor 

manager, 
furniture  comprised  in  the  bill  of  sale  as  part  of  his  salary,  the 

goods  were  held  to  be  in  his  apparent  possession  (m).  If  a  pur- 
chaser lets  the  chattels  to  the  vendor  without  change  of  possession, 
the  case  falls  within  the  acts. 

When  the  debtor  and  his  family  were  allowed  the  use  of  the  Man  in 

possession. 

goods,  they  were  held  to  be  in  his  apparent  possession  {n),  although 
a  man  was  formally  in  possession  for  the  grantee  (o).  It  was  other- 
wise where  the  goods  were  under  the  control  of  the  man  in  posses- 
sion, who  was  there  to  see  that  the  use  was  in  accordance  with  the 
rights  of  the  bill  of  sale  holders  (p). 

To  satisfy  the  Bills  of  Sale  Acts  the  possession  must  be  apparent 
as  well  as  real  (q) ;  but  under  the  order  and  disposition  clause  in 
bankruptcy,  a  real  possession,  even  though  it  be  friendly,  is  suffi- 
cient (r) ;  and  where  some  part  of  the  grantor's  family  only  was  left 
in  possession,  the  delivery  was  held  complete  (s). 

By  packing  up  to  send  away  the  grantee  takes  possession  within  other  acts  of 
the  act  (t) .     An  advertisement  for  sale  by  the  grantee  in  posses-  possefsion. 
sion,  though  in  the  house  of  the  grantor,,  was  sufficient  possession 
in  the  former  (a) ;  but  a  placard  for  sale,  not  specifying  for  whom, 
amounted  to  nothing  (x). 

Actual  possession  must  be  taken  by  the   grantee,   a  demand,  Demand 
accompanied  by  a  threat  to  take  the  goods  by  force,  will  not  be 
sufficient  (y),   the  effect   of  such  demand  is   different  under  the 

(i)  Mp.  Brown,  9  Ch.  D.  389,  C.  A.  (p)  Ee  Francis,  10  Ch.  D.   408,  414, 

{k)  lb.  C.  A. 

(l)  Gough  V.  Emrard,  2  H.  &  C.   1 ;  (?)  lb. 

doubting  Sheridan  v.  McCartiuy,  11  Ir.  (r)  lb. 

Com.  L.  E.  506.  (s)  Davies  v.  Jones,  10  W.  R.  779. 

(m)  Picltard  v.  Marriage,  1   Ex.   D.  (t)  Exp.  Jay,  sup. 

364 ;  Preston  v.  Lamont,  ib.  361.  [u)  Emanuel  v.  Bridger,  9  L.  R.  Q,  B. 

(n)  Ej:p.  Jay,  9  Ch.  697.  286. 

(o)  Esq).  Hooman,   10  Eq.   63,  C  J.  (x)  Dames  v.  Joiies,  sup. 

Bacon  ;  Exp.  Leuns,  6  Ch.  626  ;    E.vp.  (y)    Anama    v.   Bogers,    sup. ;    Exp. 

Mutton,  14  Eq.  178,  V.  C.  Bacon.  Conning,  16  Eq.  414,  C.  J.  Bacon. 
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reputed  ownership  clause  in  bankruptcy,  for  after  demand  the  goods 
cannot  be  said  to  be  in  the  possession  of  the  debtor  with  the  consent 
of  the  true  owner  (the  creditor)  {z). 

What  amounts  to  taking  possession  generally,  see  (a). 


Ee^stration, 
when  neces- 
sary. 


(11.)  Cases  upon  registration. 

The  registration  of  a  bill  of  sale  was  considered  not  to  be  vitiated 
by  an  error  (not  fraudulent)  as  to  the  amount  to  be  secured  (6). 

If,  after  any  bill  of  sale,  possession  is  taken  by  the  grantee  within 
the  time  prescribed  by  the  acts  and  retained,  the  case  does  not 
fall  within  them,  and  no  registration  is  necessary,  as  there  is  not 
apparent  possession  during  that  time  (c). 

If  a  bill  of  sale  is  not  registered  nor  possession  taken  within  the 
time  prescribed,  but  possession  is  taken  afterwards  and  before 
bankruptcy,  or  the  accrual  of  any  other  right  under  the  statutes, 
the  bill  of  sale  will  be  valid  :  the  words  of  the  statute  are, '  Which, 
at,  or  after  the  time  of  the  bankruptcy,'  &c. ;  or,  '  time  of  the  filing 
of  the  petition  for  bankruptcy  or  liquidation,  shall  be  in  the 
possession,'  &c.  (d). 

An  imperfect  registration  does  not  place  the  assignee  in  a  worse 
position  than  if  there  were  none  (e). 

The  registration  on  the  day  of  the  execution  is  complete,  though 
the  consideration  was  not  paid  nor  the  deed  attested  till  after  the 
day  of  the  actual  execution  (/). 


(12.)  The  rights  of  third  parties  under  the  act  of  1854. 

In  an  interpleader  suit  under  the  statutes,  the  right  of  a  third 
party  cannot  be  set  up  (g). 


(2)  Brevnn  v.  Short,  1  Jm.  N.  S.  798, 
Q.  B.;  North- Western  Btmk,  15  Eq.  69, 
V.  C.  Bacon ;  Msp.  Harris,  8  Cli.  48 ; 
Exp.  Wa/rd,  ib.  144. 

(a)  Smith  v.  Wall,  18  L.  T.  N.  S.  182, 
Exc. 

(J)  Biddulph  V.  GooU,  11  W.  R.  882, 
Q.  B. 

(c)  Marples  v.  Eartley,  3  E.  &  E.  610; 
7  Jur.  N.  S.  446  ;  30  L.  J.  Q.  B.  92  ; 
Eall  V.  Day,  5  L.  T.  N.  S.  398,  Exc; 
HoUmgsworth  v.  White,  6  ib.  604 ;  Exp. 
Hams,    sup. ;    Banbury    v.    White,    2 


H.  &  C.  300  ;  9  Jur.  N.  S.  913  ;  32  L.  J. 
Exc.  268  ;  Minister  v.  Price,  1  F.  &  F. 
686. 

(d)  Robinson  v.  Brings,  6  L.  R.  Exc.  1. 
But  see  Exp.  Southam,  17  Eq.  578,  V. 
C.  Bacon. 

(e)  Banbwry  v.  White,  sup. 

(/)  Darvill  \.  Terry,  6  H.  &  M.  807; 
30  L.  J.  Exc.  355. 

{g)  Edwards  v.  English,  7  E.  &  B.  664; 
26  L.  J.  Q.  B.  193 ;  3  Jur.  N.  S.  934 ; 
Nicholson  v.  Oooper,  3  H.  &  N.  384 ;  27 
L.  J.  Exc.  393. 
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Where  a  man  made  a  fraudulent  bill  of  sale  to  A.,  who  sold  and 
assigned  bond  fide  to  B.  and  the  assignment  was  registered,  B. 
was  held  not  to  be  affected  by  the  fraud,  though  the  goods  remained 
in  the  grantor's  possession  (Ji). 

The  want  of  registration  made  the  bill  of  sale  void  only  against 
the  persons  specified  in  the  act;  it  was  valid  between  the  parties  (i), 
and  against  all  other  persons  :  so  that  an  unregistered  bill  of  sale 
was  preferred  to  a  subsequent  bill  of  sale  duly  registered;  the 
grantor  and  all  persons  claiming  under  him,  not  being  the  persons 
designated  in  the  act,  were  bound  by  it  {k) ;  but  the  effect  of  an 
execution  was  to  displace  the  unregistered  bill  of  sale  entirely,  and 
not  merely  as  concerned  the  execution  creditor  (Z) ;  and  the  same 
effect  was  given  to  a  liquidation  petition  {m). 

But  where  the  first  bill  of  sale  was  void  against  the  trustee  in 
bankruptcy,  but  valid  against  the  second  bill  of  sale,  the  trustee 
could  not  stand  in  the  place  of  the  grantee  of  the  first  bUl  of  sale 
against  the  second  grantee  («). 

A  winding-up  order,  though  voluntary,  is  not  a  seizure  of 
property  by  process  of  law  under  the  acts  (o). 

(13.)  Priority  of  registration  of  bills  of  sale  inter  se. 

Under  the  act  of  1854  it  was  held  that  where  two  bills  of  sale 
are  given  of  the  same  chattels  and  both  are  duly  registered, 
possession  being  first  taken  by  the  second  grantee  does  not  give 
him  any  priority  (p). 

In  sect.  10  of  the  Act  of  1878  a  new  proviso  is  inserted,  that  in 
case  tioo  or  more  bills  of  sale  are  given,  comprising  in  whole  or  in 
part  any  of  the  same  chattels,  they  shall  have  priority  in  the  order 
of  the  date  of  their  registration  respectively  as  regards  such  chattels. 

The  effect  of  this  is,  that  every  bill  of  sale  must  be  registered 
immediately,  vnthout  waiting  for  the  expiration  of  the  seven  days  ; 

{h)  Morewood  v.  S.  Yorkshire  R,  Co.,  17  C.  B.  N.  S.  443;  Mcholsony.  Cooper, 

28  L.  J.  Exo.  114.  sup. 

(i)  mils  V.  Shepherd,  1  F.  &  F.  191  ;  (m)  Ee  Barraud,  3  Ch.  D.  324,  C.  J. 

Barker  v.  Aston,  ib.  192.  Bacon  ;  aCBrmed  4  *.  23,  C.  A. 

(A)  Edwards  v.  English,  sup.  ;   Meux  (n)  Exp.  Payne,  11  ib.  539,  C.  A. 

V.  Jacobs,  7  L.  E.  H.  L.  481.  (o)  Be  Marine  Mansimis  Co.,   4   Eq. 

{I)  Richards  v.  James,  2  L.  E.  Q.  B.  601,  V.  C.  Wood. 

285.     See  Hue  v.  French,  26  L.  J.  Ch.  (p)  Exp.  Allen,  11  ib.  209,  V.  C.  Bacon. 

317,  V.  C.  Kindersley  ;  Shears  v.  Rogers,  See  Daniel  v.  Russell,  19  Ves.  393. 
3  B.  &  Ad.  362.    See  Maughan  y.  Sharpc, 

Digitized  by  Microsoft® 


Tasmauian 
Act. 


474  BILLS  OP  SALE  ACTS.  Chap.  43. 

Priority  of  biUs  for  a  bill  of  Sale,  though ,  registered  within  that  period,  and  there- 
0  s&emerse.  ^^^^  ^^j.^  under  sect.  8  of  the  act  of  1878,  would  be  postponed  to 
a  bill  of  sale  of  subsequent  date  but  registered  before  it.     This 
could  not  have  been  the  intention  of  the  act. 

The  object  of  the  clause  would  have  been  better  attained  by  ex- 
cluding the  seven  days  of  registration  mentioned  in  the  act  of  1878, 
as  in  the  Tasmanian  Act(g),  by  which  every  bill  of  sale,  duly 
registered  under  the  act,  is  to  have  priority  according  to  the  date 
of  registration  and  not  according  to  the  date  of  the  bill  of  sale, 
unless  SMc/i  bill  of  sale  is  registered  within  fourteen  days  from 
its  date,  and  every  bill  of  sale  made  after  the  passing  of  the 
act,  and  not  registered  in  accordance  with  its  provisions,  is,  as 
against  a  subsequent  registered  bill  of  sale  of  the  same  property,  to 
be  null  and  void. 

(14.)  Order  and  disposition  clanise  in  bankruptcy. 

Under  the  act  of  1854,  it  was  argued  that  a  registered  bill  of 
sale  of  itself  gives  the  notoriety  which  excludes  the  application  of 
the  doctrine  of  reputed  ownership  (r),  but  this  view  of  the  operation 
of  the  act  was  not  adopted  by  the  Courts  (s).  It  has,  however, 
been  adopted  by  the  legislature,  for  it  is  thus  enacted  by  the  20th 
sect,  of  the  act  of  1878  : — 

.  Chattels  comprised  in  a  bill  of  sale  which  has  been  and  continues 
to  be  duly  registered  under  the  act  shall  not  be  deemed  to  be  in  the 
possession,  order,  or  disposition  of  the  grantor  of  the  bill  of  sale 
within  the  meaming  of  the  B.  A.,  1869  (t). 

The  protecting  clauses  of  the  B.  A.,  1869,  ss.  94  &  95,  have  no 
operation  as  regards  a  transaction  void  under  the  Bills  of  Sale 
Acts  (w). 

(15.)  Renewal  of  registration. 

By  29  &  30  Vict.  c.  96  (the  Bills  of  Sale  Act,  1866),  the  re- 
registration  of  bills  of  sale  was  regulated,  but  this  act  has  been 
repealed,  and  by  sect.  11  of  the  Act  of  1878,  it  is  enacted  that 
the  registration  of  a  bill  of  sale,  whether  executed  before  or  after  the 

(j)  Tasmanian  Act,  31  Viot.  No.  14,  Badger  v.  Shaw,  6  «.  377 ;  29  L.  J.  Q.  B. 

sect.  73  ;  iJe  Daniel,  25  L.  T.  188,  Bky. 

(r)  See  2  Day.  Conv.  705,  ed.  3.  («)  32  &  33  Vict.  c.  71. 

(s)  StamsfeU  v.  CuUtt,  2  De  G.  &  Jo.  (u)  Exp.  Attwater,  5  Ch.  D.  27,  C.  A. 

222;  4  Jur.  N.  S.  395  ;  aiBrming,  ib.  80;  See  Ee  JFangh,  4  ib.  524,  V.  C.  Bacon. 
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commencement  of  the  act,  must  be  renewed  once  at  least  every  Jive 

years,  and,  if  a  period  of  five  years  elapses  from  the  registration  or 

renewed  registration  of  a  bill  of  sale  without  a  renewal  or  further 

renewal  {as  the  case  may  be),  the  registration  shall  become  void. 

The  renewal  of  a  registration  shall  be  effected  by  filing  loith  the  Renewal,  how 

effected. 
registrar  an  affidavit  stating  the  date  of  the  bill  of  sale,  and  of  the 

last  registration  thereof,  and  the  names,  residences,  and  occupations 

of  the  parties  thereto  as  stated  therein,  and  that  the  bill  of  sale  is 

still  a  subsisting  security. 

Every  such  affidavit  may  be  in  the  form  set  forth  in  the  sche- 
dide  (A.)  to  the  act  annexed. 

Any  renewal,  after  the  commencement  of  the  act  of  1878,  of  the 
registration  of  a  bill  of  sale  executed  before  the  commencement  of 
that  act,  and  registered  under  the  acts  thereby  repealed,  is  to  be 
made,  under  the  act  of  1878,  in  the  same  manner  as  the  renewal  of 
a  registration  made  under  that  act. 

The  duties  of  the  registering  officer  are  ministerial  only  {x). 

A  transfer  or  assignment  of  a  registered  bill  of  sale  need  not  be 
registered  (y). 

The  assignee  of  a  grantee  under  a  bill  of  sale  must  re-register 
every  five  years  {z) ;  but  a  renewal  of  registration  is  not  to  become 
necessary  by  reason  only  of  a  transfer  or  assignment  of  a  bill  of 
sale  {a). 


(16.)  Entry  of  satisfaction. 

By  sect.  15  of  the  act  of  1878,  it  is  enacted  that,  sulyectto  and 
in  accordance  with  any  rules  to  be  made  under  and  for  the  purposes 
of  that  act,  the  registrar  may  order  a  memorandum  of  satisfaction 
to  be  written  upon  any  registered  copy  of  a  bill  of  sale,  upon  the 
prescribed  evidence  being  given  that  the  debt  {if  any)  for  tvhich  such 
bill  of  sale  was  made  or  given,  has  been  satisfied  or  discharged. 

And  'prescribed'  means  prescribed  by  rules  made  under  the 
provisions  of  that  act. 


(x)  NeeAhmn,  v.  Johnson,  15  AV.   R.  (s)  Karet  v.  The  Koslwr  Meat  Assoeia- 

346,  Q.  B.  timi,  2  Q.  B.  D.  361. 

(1/)  Sec.  10  of  the  act  of  1878.  (a)  Sect.  11  of  act  of  1878. 
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(17.)  Successive  bills  of  sale  to  avoid  registration. 
Under  the  act  of  1864,  there  were  conflicting  decisions  in  regard 
to  successive  bills  of  sale,  which  were  apparently  made  to  avoid 
registration. 

Where  a  bill  of  sale  was  followed  by  a  second,  and  afterwards  by 
a  third,  bill  of  sale  of  the  same  goods  between  the  same  parties,  and 
before  any  of  the  bills  had  been  registered,  the  goods  were  seized 
by  an  execution  creditor,  upon  which  the  third  bill  was  registered 
within  twenty-one  days  after  its  execution,  it  was  held  that  the 
execution  of  each  of  the  new  bills  amounted  to  a  redemption  of  the 
goods  and  granting  a  fresh  security,  so  that  the  third  bill  was 
operative  to  all  intents  and  purposes,  and  prevailed  against  the 
execution  creditor  (b) ;  and  it  was  held  that  where  the  second  bill 
of  sale  was  a  bond  fide  new  transaction,  no  objection  could  be 
taken  (c) ;  but  in  bankruptcy,  these  successive  unregistered  bUls  of 
sale  were  not  regarded  with  favour,  and  the  last  bill  of  sale  was 
treated,  notwithstanding  .the  agreement  to  renew,  as  being  for  a 
past  debt  and  so  void  (c?) ;  and  forbearance  to  enforce  the  old  bill 
of  sale  was  held  not  to  be  a  good  consideration  (e). 

It  cannot  be  denied  that  this  plan  of  successive  unregistered  bills 
of  sale  was  a  device  for  the  benefit  of  the  debtor,  to  enable  him  to 
avoid  the  registration  required  by  the  act(/)  ;    but  it  was  con- 
sidered that  the  transaction,  not  being  forbidden  by  the  act,  must 
be  deemed  valid  and,   if  thought  contrary  to  public  policy,  could 
only  be  prohibited  by  Parliament  {g). 
Avoidance  of         A  remedy  is  effected  by  the  9th  sect,  of  the  act  of  1878,  by  which 
cate  bills  of      it  is  enacted  that  where  a  subsequent  bill  of  sale  is  executed  within 
™'^'  or  on  the  expiration  of  seven  days  after  the  execution  of  a  prior  un- 

registered bill  of  sale,  and  comprises  all  or  any  part  of  the  personal 
chattels  comprised  in  such  prior  bill  of  sale,  then,  if  such  subsequent 
bill  of  sale  is  given  as  a  security  for  the  same  debt  as  is  secured  by 
the  prior  bill  of  sale,  or  for  any  part  of  such  debt,  it  shall,  to  the 
extent  to  which  it  is  a  security  for  the  same  debt  or  part  thereof,  and, 
so  far  as  respects  the  personal  chatteb  or  part  thereof  comprised  in 

(5)  HoUingworth  v.  White,  10  W.  E.  C.  Bacon.     But  see  He  Jackson,  i  Ch.  D. 

619,  Q.  B. ;  SmaU  v.  Burr,  8  L.  E.  C.  P.  682,  V.  C.   Bacon  ;  Exp.  Furber,  6  ib. 

64  ;  Bamsden  v.  Lupton,  9  ib.    Q.   B.  181,  V.  0.  Bacon. 

17,  Exc.  Oh.  (e)  Ei^.  Payne,  11  ib.  539,  C.  A. 

(c)  Exp.  Harris,  8  Ch.  48.  {/)  Esq).    Cohen,    7    Ch.    23,   L.   J. 

(d)  Stansjkld  v.  Cubitt,  2  De  G.  &  Jo.  Mellish. 

222,  8  ;  4  Jur.  N.  S.  395 ;  Exp.  Cohen,  (g)  Bamsden  v.  Lupton,  sup. 

7  Ch.  20  ;  Exp.  Stevens,  20  Eq.  786,  Y. 
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Ihe  prior  bill,  be  absolutely  raid,  unless  it  is  proved  to  the  satisfartion 
of  the  Court  having  cognisance  of  the  case  that  the  subsequent  bill  of 
sale  was  bona  fide  given  for  the  purpose  of  correcting  some  material 
error  in  the  prior  bill  of  sale,  and  not  for  the  purpose  of  evading 
the  act. 

If  a  mistake  is  made  in  the  first  registry,  the  bill  of  sale  can  be 
re-registered  (h). 

(18.)  Contents  of  affidavit  of  witness. 

Where  the  description  of  the  residence  and  occupation  was  con-  Description  of 
tained  in  the  bill  of  sale,  but  the  occupation  was  not  described  in  ocoupation^n 
the  affidavit,  the  act  was  not  complied  with  (i),  though  the  grantor  affi^lavit- 
was  referred  to  in  the  affidavit  as  the  said  G.  B.  (k). 

The  description  must  be  of  the  residence  and  occupation  at  the  Description  at 
time  of  swearing  the  affidavit,  and  not  of  executing  the  bill  of 
sale(Z). 

Both  in  the  case  of  the  grantor  and  of  the  attesting  witness,  the 
requirement  as  to  residence  is  complied  with  by  reference  to  the 
place  of  business  or  employment,  though  he  sleep  elsewhere  (m). 
An  erroneous  addition,  not  calculated  to  mislead,  will  not  vitiate 
the  affidavit  (n). 

The  description  '  gentleman  '  which  means  a  person  without  an  ^hat  des- 
occupation  (0),  was  held  to  be  improperly  applied  to  a  clerk  in  ""J*'-""! 
a  government  office  (p) ;  to  an  attorney's  clerk  (q) ;  to  a  person 
who  had  been  an  attorney,  but  was  acting  as  clerk  to  another  at- 
torney (r) ;  to  a  traveller  for  a  house  of  business  {rr) ;  in  fact,  to  any 
one  who  has  an  employment  (s) ;  but  it  is  sufficient  if  the  witness 
has  no  employment,  or  no  regular  employment  (i). 

The  following  descriptions  were  held  not  sufficient;  'accountant'  Descriptions 

not  sujficient. 

(h)  Be  O'Brien,  10  Ir.  Com.  Law,  App.  390,  C.  A. 

xxxiii.  (0)  Gray  v.  Jcmes,  14  C.  B.  N.  S.  743. 

(i)  Batton  v.  English,,  7  E.  &  B.  94  ;  {p)  Allen  v.  Thompson,  1  H.  &  N.  15; 

3  Jur.  N.  S.  394.  2  Jur.  N.  S.  451. 

(Jc)  Pickard  v.  Brelz,  5  H.  &  N.  9.  (?)  Dryden  v.  Hope,  9  W.  R.  18  Exc. 

(0  BiMoih  V.  O'Neill,  4  C.  P.  D.  354  ;  {r)  Tutrni  v.  Sanoner,  3  H.  &  N.  280  ;  4 

disapproving  of  London  &  Westminster  Jur.  N.  S.  365. 

Loan  Co.  v.  Chace,  9  Jur.  N.  S.  412  ;  12  {rr)  lb. 

C.  B.  N.  S.  730 ;  31  L.  J.  C.  P.  314.  (s)  Beales  v.   Tennani,   6  Jur.    N.  S. 

(m)  Bladkwell  v.  England,  8  E.  &  B.  628  ;  29  L.  J.   Q.  B.   188  ;  Adams  v. 

541  ;  3  Jur.  N.  S.  1302  ;  27  L.  J.  Q.  B.  Graham,  12  W.  R.  282;  10  Jur.  N.  S. 

124  ;  Attenborough  v.  Thompson,  2  H.  &  356";  33  L.  J.  Q.  B.  71. 

jj   559_  (0  Morewoody.S.  Yorkshires,  cfec.  Co., 

(»)  ffeioer  v.  Cox,  6  Jur.  N.  S.  1339  ;  3  H.  &  N.  798  ;  Sutton  v.  Bath,  ib.  382; 

3  E.  &  E.  428  ;  Exp.  McSaUie,  10  Ch.  D.  Smith  v.  Cheese,  1  C.  P.  D.  60. 
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Sufficient 
descriptions. 


Directors. 


by  a  clerk  in  an  accountant's  office  (w) ;  '  esquire '  when  the  grantor 
was  manager  of  a  theatre  (x) ;  '  as  of  the  City  of  Cork,  law  clerk,' 
as  not  giving  sufficient  facility  for  finding  the  witness  if  required  (y) ; 
'  until  lately  a  commercial  trayeller,'  when  he  was  a  commercial 
traveller  {yy). 

The  following  descriptions  were  held  sufficient :  '  now  in  no 
occupation,'  of  a  person  formerly  in  the  militia  {fi);  '  government 
clerk,'  being  a  clerk  in  the  Admiralty  (a) ;  'widow,'  where  the 
witness  was  widow  and  executrix  of  her  husband  a  farmer,  winding 
up  the  business  through  a  bailiff (6):  and  'residing  at  Acton  in  the 
City  of  London,'  though  Acton  is  in  Middlesex  (6&). 

An  affidavit,  which  in  effect  verified  the  correctness  of  the  de- 
scriptions and  residences  of  the  parties  as  contained  in  the  bill  of 
sale  was  held  to  be  sufficient  (c). 

A  description  in  the  bill  of  sale  is  not  enough ;  there  must  be 
the  description  in  the  affidavit  filed  with  it  {d) .  It  is  sufficient,  if  the 
copy  of  the  bill  of  sale  annexed  to  the  affidavit  (e),  or  the  affidavit 
filed  with  the  bill  of  sale,  gives  the  requisite  information  with  rea- 
sonable certainty  (/). 

A  mistake  in  the  number  of  the  street  has  been  held  fatal  (^r). 

Directors  of  a  company,  who  sign  the  bill  of  sale  for  the  purpose 
of  authenticating  the  seal,  are  not  considered  to  be  attesting  wit- 
nesses within  the  act{/i).  The  affidavit  must  contain  the  descrip- 
tion of  every  attesting  witness  (i). 

If  there  are  two  grantors,  the  affidavit  must  describe  the  residence 
and  occupation  of  both  (/c). 

A  description  by  a  deponent  to  the  best  of  his  belief  is  sufficient  (Q. 
A  description  of  the  deponent  in  the  affidavit  itself  is  sufficient  (m). 


(u)  LarcMn  v.  N.  ■  W.  Deposit  Bank^ 
10  L.  E.  Exc.  64  ;  not  extending  Briggs 
V.  Boss,  3  L.  R.  Q.  B.  268. 

{x)  Bxp.  Eoomm,  10  Eq.  63,  V.'  C. 
Bacon. 

(y)  Be.  Hams,  10  Ir.  Ch.  Eep.  100. 

{yy)  Castle  v.  Downton,  5  C.  P.  D.  66. 

(a)  Troibsdale  v.  Shepherd,  li  Ir.  0.  L. 
370. 

(a)  Grcmt  v.  Sham,  7  L.  E.  Q.  B.  700. 

(J)  Luclcin  V.  Swmhyn,  18  W.  E.  43, 
Exc. 

(66)  Blovntv.  Harris,  4  Q.  B.  D.  60S. 

(o)  Fmlger  j.  Taylor,  5  H.  &  N.  202. 

(d)  Haikm  v.  English,  7  E.  &  B.  94 ; 
3  Jur.  N.  S.  294. 

(e)  Jones  v.  Harris,  7  L.  E.  Q.  B.  167. 


(/)  Roullot  V.  Boutell,  5  Jur.  H.  S. 
548 ;  S.  C.  Bouth  v.  BmMot,  28  L.  J. 
Q.B.  240  ;  Bcmhm/  v.  WTiUe,  9  Jur.N.S. 
913.  But  see  Brodrick  t.  Seals,  6  L.  E. 
C.  P.  98. 

(gr)  Mii,rray  v.  MacJcmide,  10  ib.  625. 

(A)  Shears  v.  Jacob,  1  ib.  513 ;  Z»«/eZZ 
V.  White,  2  ib.  144. 

(i)  Pickard  v.  Maniage,  1  Exc.  D. 
364 ;  Nicholson  v.  Caopeir,  27  L.  J.  Exc. 
393 ;  3  H.  &  N.  384. 

(A)  Hooper  v.  ParmerUer,  10  "W.  E. 
648,  C.  P. 

(l)   Moe  V.  BradsIhOM,  1 L.  E.  Exc.  106. 

(m)  Allem  v.  Thompson,  1 H.  &  N.  16  ; 
2  Jur.  N.  S.  451;  Exp.  LoweyUhal,  9  Ch. 
329  ;  Sladden  v.  Sergeant,  1 F.  &  F.  322. 
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Where  a  bill  of  sale  was  executed  by  two  grantors,  of  whom  one  tVo  grantors, 
was  in  possession  of  the  goods  at  the  time  of  their  seizure  under  a 
fi.  fa.,  an  affidavit  describing  the  residence  and  occupation  of  that 
grantor  only  was  held  to  be  insufficient  (n). 

In  the  10th  sect,  of  the  act  of  1878,  an  alteration  is  made  in 
regard  to  the  description  of  the  grantor,  the  description  required 
being,  a  description  of  the  residence  and  occupation  of  the  person 
making  or  giving  the  same  {or  in  case  the  same  is  made  or  given  by 
any  person  under  or  in  the  execution  of  any  process,  then  a  de- 
scription of  the  residence  and  occupation  of  the  person  against  whom 
su£h  process  issued), 

(19.)  Other  matters. 

The  office  copy  of  the  registry  was  held  valid  evidence  under  Evidence. 
14  &  15  Vict.  c.  99,  s.  14  (o). 

The  book  kept  under  the  act  is  within  13  &  14  Vict.  c.  99,  s.  44,  and 
a  certified  copy  of  it  is  admissible  in  evidence,  and  as  the  bill  of 
sale  and  affidavit  must  be  filed  simultaneously,  the  date  of  the 
affidavit  can  be  inferred  from  the  date  of  filing  the  bill  (p). 

A  certificate  of  the  filing  of  the  bill  of  sale  is  no  proof  that  a  valid 
affidavit  had  been  filed  (q) ;  nor  are  the  contents  of  a  bill  of  sale 
proved  by  the  certificate  of  the  Court  (r). 

A  reference  by  the  grantor  to  an  affidavit,  as  sworn  before  a 
commissioner  of  a  wrong  court,  the  commissioner  being  also  a 
commissioner  of  the  right  Court,  did  not  invalidate  the  affidavit  (s). 

Notwithstanding  24  &  25  Vict.  c.  91,  s.  34  (t),  which  prohibited  Stamp. 
the  registration  of  a  bill  of  sale  till  it  was  stamped,  the  unstamped 
bill  of  sale  was  not  void,  but  was  admissible  in  e^'idence  upon  pay- 
ment of  the  deficiency  and  penalty  (m). 

A  copy  of  a  bill  of  sale  is  not  to  be  filed  in  any  Court,  unless  the 
original,  duly  stamped,  is  produced  to  the  proper  officer  (x). 

By  the  16th  sect,  of  the  act  of  1878,  any  person  shall  be  entitled  Copies  may  be 
to  have  an  office  copy  or  extract  of  any  registered  bill  of  sale,  and         ' 
affidavit  of  execution  filed  therewith,  or  copy  thereof,  and  of  any 
affidavit  filed  therewith,  if  any,  or  registered  affidavit  of  renewal, 

(ti)  Sooper  V.  Parmenter,  sup.  {s)  Cheney  v.  Courtois,  9  Jur.  N.  S. 

(o)  Sutton  T.  Bath,  27  L.  J.  Exc.  388  ;  1057  ;  32  L.  J.  N.  S.  116,  C.  P. 

Grindell  v.  Brendon,  6  C.  B.  N.  S.  698.  (<)  Since  repealed,  33  &  34  Vict.  c.  99. 

(p)  Grindell  v.  Brendon,  sup.  (m)  Bellamy  v.  Saull,  i  B.  &  S.  265  ; 

{q)  Mason  v.  Wood,  1  C.  P.  D.  63.  11  W.  E.  800. 

[r)  Emmott  v.  Marchant,  3  Q.  B.  D.  555.  (k)  Stamp  Act  of  1870,  s.  57. 
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BILLS  OF  SALE  ACTS. 


Chap.  43. 


Copies  may  be 
taken,  &c. 

Copies 
evidence. 


Search  of 
registry. 


Affidavits 
how  sworn. 


Time  for 
registration. 


Kepeal  of 
Acts. 

17  &  18  Vict. 
c.  36. 

29  &  30  Vict, 
c.  96. 


Bectification 
of  register. 


upon  paying  for  the  same  at  the  like  rate  as  for  offi,ce  copies  ofjudrj- 
ments  of  the  High  Court  of  Justice;  and  any  copy  of  a  registered  hill 
of  sale,  and  affidavit  purporting  to  he  an  office  copy  thereof,  shall  in 
all  Cowrts  and  before  all  arbitrators  or  other  persons,  be  admitted 
as  prima  facie  evidence  thereof,  and  of  the  fact  and  date  of  registra- 
tion as  shewn  thereon.  Any  person  shall  be  entitled  at  all  reason- 
able times  to  sea/rch  the  register  and  every  registered  bill  of  sale, 
upon  payment  of  one  shilling  for  every  copy  of  a  bill  of  sale  in- 
spected ;  such  payment  shall  be  made  by  a  judicature  stamp. 

By  the  17th  sect,  of  the  act  of  1878,  every  affidavit  required  by 
or  for  the  purposes  of  the  act  may  be  sworn  before  a  master  of  any 
division  of  the  High  Court  of  Justice,  or  before  any  commissioner 
empowered  to  take  affidavits  in  the  Supreme  Court  of  Judicature. 

Whoever  wilfully  makes  or  uses  any  false  affidavit  for  the  purposes 
of  the  act  shall  be  deemed  guilty  of  wilful  and  corrupt  perjury. 

By  the  22nd  sect,  of  the  act  of  1878,  when  the  time  for  register- 
ing a  bill  of  sale  expires  on  a  Sunday,  or  other  day  on  which  the 
registrar's  office  is  closed,  the  registration  shall  be  valid  if  made  on 
the  next  following  day  on  which  the  office  is  open. 

By  the  23rd  sect,  thereof,  from  and  after  the  commencement  of 
the  act,  the  Bills  of  Sale  Act,  1864,  and  the  Bills  of  Sale  Act,  1866, 
a/re  repealed :  Provided  that  {except  as  is  therein  expressly  men- 
tioned with  respect  to  construction  and  with  respect  to  renewal  of 
registration)  nothing  in  the  act  shall  affect  any  bill  of  sale  executed 
before  the  commencement  of  the  Act,  and  as  regards  bills  of  sale  so 
executed  the  acts  repealed  shall  continue  in  force. 

By  the  14th  sect,  of  the  act  of  1878,  any  judge  of  the  High 
Cowt  of  Justice  on  being  satisfied  that  the  omission  to  register  a  hill 
of  sale  or  an  affidavit  of  renewal  thereof  within  the  time  prescribed 
by  the  act,  or  the  omission  or  mis-statement  of  the  name,  residence, 
or  occupation  of  any  person,  was  accidental  or  due  to  inadvertence, 
may  in  his  discretion  order  such  omission  or  mis-statement  to  be 
rectified  by  the  insertion  in  the  register  of  the  true  name,  residence, 
or  occupation,  or  by  extending  the  time  for  such  registration  on 
such  terms  and  conditions  {if  any)  as  to  security,  notice  by  adver- 
tisement or  otherwise,  or  as  to  any  other  matter,  as  he  thinks  fit  to 
direct. 

The  English  Acts  do  not  apply  to  Ireland  or  Scotland  {y). 

The  act  for  the  registration  of  bills  of  sale  in  Ireland  is  17  &  18 
Vict.  c.  55. 

()/)  Cook  V.  Jecks,  13  Ec^.  597,  V.  C.  Bacon. 
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CHAPTER   XLIV. 


EQUITABLE   ASSIGNMENT   OF   FUNDS. 

Sect.  Page 

1.  Order  on  funds  in  hands  of  third  persons          .        .  481 

2.  Bilb  of  lading  and  specific  appropriation  .  .  .  485 
8,  Appropriation  of  bills  to  goods  .  .  .  .  487 
4.  The  rule  in  Exp.  Waring         .          ....  490 

(1.)  Order  on  funds  in  hands  of  third  persons. 

An  equitable  assignment  is  an  appropriation,  for  the  payment  of  Definition, 
a  debt,  of  property  of  the  debtor  in  the  hands  of  a  third  person, 
and  is  effected  either  by  agreement,  or  by  an  order  upon  the  holder 
of  the  property,  which  binds  him  after  notice  and  assent  (a). 

An  order,  given  by  a  debtor  to  his  creditor  upon  a  third  person  Equitable 
having  funds  of  the  debtor  in  his  hands,  to  pay  the  creditor  out  of  ^'i'""^"*- 
those  funds,  is  a  binding  equitable  assignment  of  so  much  of  the 
funds;  and  if  communicated  to  such  third  person,  will  prevail 
against  a  subsequent  bankruptcy,  though  intervening  while  the 
letter  containing  the  order  is  being  duly  forwarded  and  on  its  way 
to  the  holder  of  the  fund  (&) ;  and  in  all  other  cases,  such  an  order, 
if  assented  to  by  the  holder  of  the  fund,  would  even  at  law  before 
the  Jud.  Acts  have  amounted  to  a  binding  appropriation  of  it  (c). 

Thus,  an  order  on  an  insurance  company  in  this  form,  '  Take  instances, 
notice  that  I  wish  to  transfer  my  interest  in  the  poUcies  to  C.  D.,' 

(a)  Pish.  Mtg.  p.  8,  ed.  3.  271 ;  Bow  v.  Dmeaon,  1  Ves.  S.   331 } 

(6)  Exp.  Smith,  3  Sw.  392  ;  affirming  1  Exp.  Flower,  4  D.  &  C.  449  ;  Exp.  Bell, . 

Mad.  53  ;  Miln  v.  Walton,  2  Y.  &  C.  C.  17  L.  J.  Bk.  9  ;  Crowfoot  v.  Oumey,  2 

C.   354  ;  Lett  v.   Morris,    4  Sim.   607  ;  Mo.  &  Sc.  473  ;  Exp.  Steward,  3  M.  D. 

Burn  V.  Canialho,   4  My.  &  O.  690 ;  &  D.  265. 

Collyer  v.   Fallon,  T.   &  E.  459  ;  Bel-  (c)  HutcMiison  v.  ffeyworth,  9  A.  &  E. 

Cher  V.  Bellamy,  2  Exc.  303  ;  Boyd  v.  375  ;  Walker  v.  Sostron,  9  M.  &  W.  411. 

Mangles    18  L.  J.  Exc.  273  ;  Dickinson  Hodgson  v.  Anderson,  3  E.  &  Cr.  842  j 

V.  Marrow,  14  M.  &  W.  713.    But  see  Williams  v.  Everett,  14  East,  582. 

Lord  Braybrooke  v.  Mefedith,  13  Sim. 

t  t 
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EQUITABLE  ASSIGNMENT  OF  FUNDS 


Chap.  44. 


InstanceB. 


The  debtor's 
refusal  in- 
efiectual. 


Promise  must 
be  unequi- 
vocal. 


is  sufficient  (d) ;  also  where  the  consignor  of  coflFee  drew  certain 
bills  of  exchange,  and  wrote  to  his  consignee  to  '  realise  the  coffee 
and  honour  the  bills,'  and  the  consignee,  after  specifying  the  bills, 
wrote  to  the  holder,  stating  that  he  expected  '  the  delivery  of  the 
coffee  sent  against  the  above,'  it  was  held  to  be  a  valid  equitable 
charge  (e). 

So  where  a  debtor  had  given  a  security  upon  a  fund  to  a 
creditor  and  was  also  indebted  to  a  third  person,  an  order  in 
writing  given  by  the  debtor  to  such  third  person,  directing  the 
secured  creditor  to  hold  the  fund  (subject  to  his  charge)  to  the 
credit  of  such  third  person,  followed  by  an  agreement  by  the 
secured  creditor  so  to  hold  it,  amounts  to  an  equitable  charge  (/). 

An  order  on  the  sale  monies  of  a  commission  in  the  army,  is 
sufficient  (</).  A  letter  authorising  a  company  to  pay  money 
coming  to  a  contractor  was  held,  under  the  circumstances,  not  to 
be  an  equitable  assignment  (/i) ;  but  a  direction  to  an  executor  to 
pay  a  share  under  a  will,  if  acted  on,  is  sufficient  (i),  and  also  an 
order  oi  the  executor  of  a  debtor  to  pay,  followed  by  a  promise  to 
pay  when  there  should  be  funds  for  the  purpose  (/c). 

The  fact  of  the  third  party  refusing  to  be  bound  personally,  does 
not  prevent  the  equitable  assigninent  (l),  and  indemnity  cannot  be 
demanded  by  the  debtor  or  fund  holder  before  payment  (m).  The 
contingency  of  the  debt  does  not  vary  the  principle  (n) ;  nor  can  a 
subsequent  compromise  by  the  assignor  alter  the  right  (o). 

The  engagement  however  to  pay  out  of  the  fund  must  be  unequi- 
vocal. A  promise  to  pay  when  the  debtor  receives  a  debt  due  to  him 
from  a  third  person,  is  not  sufficient  (p) ;  nor  a  mere  representation 


{d)  Chowne  v.  Saylis,  31  Beav.  351  ;  8 
Jur.  N.  S.  1028. 

(e)  Bcmken  v.  Alfaro,  6  Ch.  D.  790, 
0.  A. 

(/)  Myers  v.  United  Ouaranteed,  &e. 
Co.,  1  De  G.  M.  &  G.  112  ;  1  Jur.  N.  S. 
833. . 

{g)  L'Eatrcmge  v.  VE.IZ  Beav.  281 ;  15 
Jur.  114.  See  Collyer  v.  Fallon,  T.  &  R. 
459 ;  Price  v.  Lovett,  15  Jur.  786  ;  20  L.  J. 
Ch.  270,  L.  C. ;  Webster  v.  W.  31  Beav. 
393 ;  8  Jur.  N.  S.  1047  ;  Buller  v.  Plun- 
heU,  1  Jo.  &  H.  441. 

{h)  Bodick  v.  Gandell,  12  Beav.  325  ; 
13  Jur.  1087  i  affirmed  3  Mac.  &  G.  754; 
1  De  G.  M.  &  G.  763  ;  Phillips  v.  Pri- 
chard,  1  Jur.  N,  S.  750,  V.  C.  Wood ; 


Pellv.  London,  tike.  Co.,  15  Beav.  548; 
Exp.  Shellard,  17  Eq.  109,  V.  C.  Bacon. 
But  see  Siccard  v.  Priehwrd,  1  K.  &  J. 
277  ;  Price  v.  Bannister,  3  Q.  B.  D.  569; 
BvAik  V.  Poison,  ib.  686  ;  JExp.  Hall,  10 
Ch.  D.  615,  C.  A.,  to  the  contrary. 

(i)  Lambe  v.  Ortm,  29  L.  J.  Ch.  319, 
V.  C.  Kindersley. 

(Je)  Exp.  Alderson,  1  Mad.  53;  affirmed 
Ea^.  South,  3  Sw.  392. 

(I)  McGowan  v.  Smith,  26  L.  J.  Ch. 
8,  V.  C.  Kindersley. 

(m)  Jones  v.  Farrell,  1  De  G.  &  J.  208; 
3  Jur.  N.  S.  751. 

W)  Rodick  V.  Gandell,  sup. 

(o)  Jones  V.  Farrell,  sup. 

{p)  Field  v,  Megaw,  4  L.  E.  C.  P.  660. 
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that  there  were  funds  at  a  particular  bank  to  meet  a  bill  of  exchange  Promise  must 
drawn  upon  it  (g) ;  nor  the  statement  by  the  debtor  that  the  Tocal^'''" 
arrival  of  a  certain  cargo  would  put  him  in  funds  (?) ;  nor  a  direc- 
tion in  a  bill  of  exchange  to  place  it  against  a  particular  cargo  (s) ; 
nor  is  a  cheque  an  equitable  assignment  of  the  drawer's  baliance  at 
his  bankers  (t) ;  nor,  it  is  said,  a  promise  to  pay  the  debt  out  of  a 
particular  fund  or  debt  (u). 

The  assignment  is  valid,  although  the  order  was  addressed  by 
the  firm  to  whom  the  goods  belonged  to  a  partner  of  the  firm  at  a 
distance  (x) ;  but  the  holder  of  the  property,  subject  to  the  equitable 
assignment,  is  not  bound  to  deliver  it  to  the  assignee  if  the 
assignee's  title  is  not  complete  by  the  law  of  the  locus  rei  sitce  (y). 

The  equitable  assignee  of  a  debt  is  not  subject  to  the  same  rules 
as  the  holder  of  a  bill  of  exchange,  as  to  the  obligation  of  using  due 
diligence  (z). 

The  mere  sending  an  order  to  the  depositary  or  debtor,  to  pay  Communica- 
the  proceeds  or  fund  or  debt  to  a  creditor,  does  not  constitute  an  necessary. 
equitable  assignment  in  favour  of  the  creditor.  Until  communi- 
cated to  the  creditor,  the  order  is  countermandable  (a) ;  but  where 
such  communication  has  been  made,  and  the  depositary  or  debtor 
has  assented  to  the  order  or  appropriation,  the  creditor  could  even 
before  the  Jud.  Act  have  sued  at  law  (6). 

But  to  bind  the  depositary  or  debtor  or  fund  holder  himself  at  when  fund 
law,  there  must  have  been  an  express  assent;  though  if  given  by  at'iaw^""""^ 
parol  it  was  and  is  sufficient,  and  after  such  assent,  at  all  events,  the 
order  was  not  and  is  not  revocable  (c): 

The  power  of  the  debtor  to  revoke  the  order  he  has  given  seems  -Power  of 

,,,,,,.  in  revocation, 

to  depend  upon  whether  that  order  is  a  mere  order  for  payment 

(q)  Thomson  v.  Simpson,  9  Eq.  497,  (y)  Sichel  v.  Haphael,  10  Jur.  N.  S. 

v.  C.  Stuart ;  reversed  5  Ch.  659.     And  1165,  L.  C.     But  see  Ea^.  Holthausm,  9 

Citizen's  Sank,   &c.   v.   First  National  Ch.  722. 

Bank,  6  L.  R.  H.  L.  352.  («)  Glyn  v.  Sood,  1  De  G.  E.  &  J.  334. 

(r)  Jcmes  v.  Stmkey,  16  Jur.  510,  V.  (a)  Scott  v.  PorcJier,  3  Mer.  652  ;  Frith 

C.  Turner.  v.  Forbes,  i  De  G.  F.  &  Jo.  409,  422 ;  8 

(«)  Sohey  v.  Oilier,  7  Ch.  695.  Jur.  N.  S.  1115 ;  Bailey  v.  CiUverwell,  8 

(t)  HopUnam  v.  Forster,  19  Eq.  74,  B.  &  Cr.  448  ;  Gaskellv.  G.2Y.  &  J.  502. 

M.  E.,  commenting  on  Keme  v.  Beard,  (b)  Williams  v.  Everett,  14  East,  582. 

8  C.  B.  N.  S.  372.  ^^^  Taies  v.  Bell,  3  B.  &  Aid.  645. 

(«)  Bradley's  Case,  Ridgw.  t.  Hardw.  (c)  Hodgson  v.  Anderson,  3  B.  &  Cr. 

194  sed  qu.  8*^  '  -HirfcAiTwore  y.  Heyworth,  9  A.  &  E. 

{x)  Jtayner  v.  Earford,  4  Jur.  N.  S.  375 ;  Walker  v.  Bestron,  9  M.  &  "W.  411  j 

703  ■  27  L.  J.  Ch.  708.  a"d  Dickinson  v.  Marrow,  14  ib.  713, 

I  I  2 
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EQUITABLE  ASSIGNMENT  OF  FUNDS 


Chap.  44. 


Extinguish- 
ment of  debt 
not  necessary. 


The  sum  need 
not  be  definite. 


Parol 
ment. 


which  is  countermandable  until  acted  upon,  or  amounts  to  an 
appropriation  of  the  fund  (d). 

In  one  case,  where  the  debt  was  assigned  by  deed,  with  power  of 
attorney  and  covenant  not  to  revoke  the'  power  or  to  receive  the 
monies,  the  assignment  was  held  at  law  to  be  .binding  on  the 
assignor,  so  as  to  enable  the  assignee  to  sue  him  in  an  action  for 
money  had  and  received,  though  no  assent  on  the  part  of  the  fund 
holder  was  shown  (e) ;  and  of  course  a  direction,  by  a  consignor  to 
his  correspondent  and  consignee  to  appropriate  all  future  consign- 
ments to  the  payment  of  a  particular  debt,  is  revocable  by  him  at 
any  time  as  to  consignments  not  already  made  (/). 

The  extinguishment  of  the  original  debt  due  from  the  assignor 
to  the  assignee  seems  to  have  been  in  an  earlier  case  considered 
necessary  at  law,  as  a  consideration  to  support  the  agreement  (</). 
But  in  Walker  v.  Rostron  (h),  where  the  order  was  by  way  of 
additional  security,  it  was  held  that  no  further  consideration  was 
necessary  beyond  the  existence  of  the  debt  due  from  the  assignor  to 
the  assignee,  as  in  the  case  of  any  other  collateral  security. 

In  the  earlier  cases,  too,  it  was  held  that  the  fund,  to  be  capable 
of  being  so  appropriated,  must  be  a  definite  and  ascertained  sum  (i) ; 
but  later  cases  have  decided  otherwise  (k). 

An  equitable  assignment  of  a  debt  may  be  by  parol  (t) ;  and 
where  there  is  an  agreement  between  the  creditor  and  his  debtor 
and  the  debtor  paravail,  the  original  debtor  will  not  thereby  be 
released,  unless  the  agreement  is  expressly  to  that  effect  (m).  But 
to  constitute  a  valid  equitable  assignment,  there  must  be  a  direct 
engagement  to  pay  out  of  the  particular  fund  (n) ;  and  an  order  not 
acted  upon  during  the  debtor's  life  to  transfer  shares  in  a  company 
held  by  the  debtor  into  the  name  of  the  creditor,  without  further 


(d)  See  Fisher  v.  Miller,  1  Bing. 
150  ;  Gibson  v.  Minet,  2  ib.  7. 
And  Malcolm  v.  Scott,  6  Ha.  570 ; 
reversed  15  Jur.  21 ;  Brindy.  Hampshire, 
1  M.  &  v.  364. 

(e)  Pooley  v.  Goodwin,  4  A.  &  E.  94. 
,   (/)  Malcolm  y.  Scott,  sup. 

.   {g)  Wharton  v.  Walker,  4  B.  &  Cr.  163. 

See  Limrsidge  v.  Broadbent,  28  L.   J. 

Exo.  332. 

.  {h)  9  M.  &  W.  411. 

.   (t)  Fairlie  v.  Denton,  8  B.  &  Cr.  395  j 

Bum  V.  Carmlho,  1  A.  &  E.  894. 

(fc)  Walker  \:  Bostron,  9  M.  &  W.  411 ; 


Pooley  V.  Goodioin,  sup, 

{I)  Tibbits  V.  George,  5  A.  &  E.  107  ; 
Gumell  V.  Gardner,  4  Giff.  626  ;  9  Jur. 
N.  S.  1220 ;  Biccard  v.  Prichard,  \  K. 
&  J.  277. 

(m)  Guxon  v.  Chadley,  3  B.  & 
Cr.  691. 

(to)  Watson  V.  Duke  of  Wellington,  1 
Rnss.  &  M.  602  ;  Malcolm  v.  Scott,  sup.; 
Moore  v.  Jervis,  2  Coll.  60  ;  Wedlake  v. 
ffurley,  1  C.  &  J,  83.  But  see  Harrison, 
V.  Scott,  5  Mo.  P.  C.  357:  10  Jur. 
443. 
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evidence  of  the  contract,  will  not  be  sufficient  to  create  a  lien  as 
against  the  debtor's  other  creditors  after  his  death  (0). 

The  assignee  of  a  debt  could  not,  before  the  Jud.  Act  (p),  have  Action  by 
sued  for  it  in  equity,  unless  the  assignor  had  refused  to  allow  him  ^^^lee. 
to  use  his  name,  or  did  or  intended  to  do  some  act  to  prevent  the 
assignee  from  recovering  it  at  law  (5). 

The  assignee  of  a  debt  or  any  other  chose  in  action  takes,  subject  Subject  to 
to  the  existing  equities  against  the  assignor  (r).  equities. 

In  what  cases  since  the  Jud.  Act  an  assignee  of  a  debt  can  sue 

in  his  own  name,  see  (s). 

According  to  the  practice  of  the  Bank  of  England,  dividend  Transfer  of 
TIT  -1  •1  dividend 

warrants  pass  by  delivery  without  indorsement,  and  the  bond  fide  warrants. 

holder  thereof  is  entitled  to  receive  the  amount ;  but  the  law  does  not 

acknowledge  such  a  mode  of  assignment,  though  a  contract  entered 

into  with  knowledge  of  such  practice  might  be  binding  {t).   Audit 

may  be  noticed  that  a  general  power  to  receive  payment  does  not 

authorise  the  attorney  to  receive  payment  by  dividend   warrant, 

unless  such  be  shewn  to  be  the  usual  mode  of  payment  (m),  nor  ' 

by  bills  of  exchange  {x). 

By  the  51  Geo.  3,  c.  64,  East  India  bonds  pass  by  delivery,  but  E.  I.  bonds. 

if  the  company  disregard  notice  that  the  holder  has  no  title,  the 

Court  will  grant  an  injunction  to  restrain  payment  thereon  (j/). 


(2.)  Bills  of  lading  and  specific  appropriation. 

A  bill  of  lading,  transmitted  for  valuable  consideration,  operates  Bill  of  lading, 
as  a  change  of  property  instanter  the  goods  are  shipped  (z).     But,  diangeTthe 
unless  some  specific  assignment  or  appropriation  of  the  goods  is  P™perty. 
made,  then  until  the  bill  of  lading  is  transmitted  to  the  consignee 
or  his  agent,  or  the  goods  are  shipped  on  board  his  own  vessel 
(not  being  a  general  ship),  the  matter  merely  rests  in  agreement ; 
and  the  consignor  may  accordingly  deliver  the  cargo  to  another 
person,  although  the  intended  consignee  may  have  accepted  bills 
drawn  on  him  by  the  consignor  on  the  faith  of  the  consignments 

(0)  Gumming  v.  Prescott,  2  Y.  &  C.  (s)  Inf.  p.  497. 

488,  Exo.  {t)  Partridge  v.  Pank  of  England,  9 

(p)  36  &  37  Vict.  c.  66,  s.  25,  subs.  6.  Q.  B.  396. 

(q)  Hammond  v.   Messinger,   9  Sim.  (m)  lb. 

327.  [x)  Sykcs  v.  Giles,  5  M.  &  "W.  645. 

(r)  Ord  y.  White,  3  Beav.  357.     But  {y)  Glasse  v.  Marshall,  15  Sim.  72. 

see  Miln  v.  iralton,  2  Y.  &  C.  C.  C.  (z)  Bailie  v.  Smith,  1  B.  &  P.  563. 
354. 
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appropriation. 


being  made  (a) ;  nor  has  such  party  any  lien  on  the  goods,  should 
they  afterwards  come  into  his  hands  as  the  agent  of  another  person 
to  whom  they  haye  been  transmitted  for  sale  (6). 

In  the  case  of  a  specific  appropriation,  however,  of  goods  to  the 
consignee,  to  answer  a  bill  already  accepted,  or  on  condition  of  the 
acceptance  thereof,  by  the  consignee,  and  the  shipowner  or  other 
carrier  assenting,  the  property  will  vest  in  the  consignee  at  once, 
or  on  the  performance  of  the  condition,  as  the  case  may  be,  though 
no  bill  of  lading  be  transmitted,  and  whatever  be  the  documents 
by  which  the  transaction  is  effected  (c).  And  in  equity  an  assign- 
ment may  be  made  of  goods  at  sea  or  abroad,  which  will  be  valid 
against  the  assignor  himself  without  any  further  assent,  or  any 
delivery  of  bill  of  lading  (d),  and  which,  if  accompanied  vrith  such 
delivery,  will  be  good  against  the  mortgagor's  trustee  in  bank- 
ruptcy, though  the  bills  of  lading  be  not  indorsed  to  the  mortgagee 
till  after  the  bankruptcy  (e) ;  so  if  at  the  time  of  the  assignment  of 
goods  at  sea  the  assignee  was  by  his  agent  in  possession  of 
them  (/).  But  in  a  case  of  an  equitable  assignment  of  a  homeward 
cargo,  where  there  were  no  bills  of  lading  in  existence  at  the  time 
of  the  agreement,  nor  any  such  afterwards  came  into  the  possession 
of  the  assignor  or  assignee,  but  the  assignees  in  bankruptcy  of  the 
former  were  in  possession  of  the  cargo  from  the  time  of  shipment, 
the  goods  were  held  to  pass  to  such  assignees  as  being  in  the  order 
and  disposition  of  the  bankrupt  (g). 

In  Bryans  v.  Nix  (c)  a  question  was  raised,  but  not  decided, 
whether  a  receipt,  similar  in  form  to  a  bill  of  lading,  but  given  by 
the  master  of  a  boat  navigating  an  inland  canal,  has  the  like  effect 
in  transferring  the  property  by  indorsement. 

The  ownership  of  goods  laden  on  board  a  general  ship  is  primd 
facie  in  him  who  is  the  owner  of  the  ship  when  the  cargo  is  put  on 
board,  the  mortgagee,  therefore,  of  such  a  ship,  afterwards  taking 
possession,  cannot  detain  the  cargo  as  against  the  mortgagor's 
trustee  in  bankruptcy  without  shewing  a  better  title  (h). 

When  an  order  is  made  by  a  mercantile  firm  upon  their  corre- 


{a)  3  M.  &  "W.  15 ;  Mitchel  v.  Me, 
11  A.  &  E.  888. 

(ft)  Bruce  v.  Wait,  sup. 

(c)  4  M.  &  W.  775  ;  &ans  v.  NicM, 
3  Man.  &  G.  614. 

{d}  Brown  v.  Seatheote,  1  Atk.  160. 

(«)  LimprUre  v.  Pauley,  2  T.  U.  485. 


(/■)  Belcher  y.  Oldfield,  6  Bing.  N.  0. 
102. 

ig)  Belcher  v.  Capper,  4  Man.  &  G. 
502.  And  see  Leslie  v.  Guthrie,  1  Bing. 
N.  S.  287. 

(h)  Bramcker  v.  Molyneux,  8  Man.  & 
G.  84. 
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spondents  to  hold  a  certain  sum  out  of  the  annual  remittances  and 
consignments  at  the  disposal  of  a  creditor  by  a  certain  day,  and  in 
the  correspondence  which  follows  the  correspondents  agree  to  make 
such  appropriation  when  they  shall  receive  remittances,  the  corre- 
spondents will  be  bound  to  make  such  application  from  the  time  of 
the  receipt  of  the  order  until  the  revocation  of  it,  after  first  re- 
imbursing themselves  their  own  balance  of  account  against  the 
firm,  as  due  at  the  time  of  the  receipt  of  the  order  (i). 


(3.)  Appropriation  of  bills  to  goods. 

As  a  general  principle,  every  person   who   consigns   goods   to  Consignee 
another  has  a  right  to  give  directions  how  the  goods  are  to  be  dis-  directions, 
posed  of,  and  a  consignee  to  whom  such  directions  are  given  must 
dispose  of  the  goods  in  the  way  directed,  or  else  return  them  {k). 

Where  bills  of  lading  are  attached  to  bills  of  exchange  by  the  BiUs  of  lading 
consignor,  technically  called  '  financing  the  cargoes,'  an  appropria-  ^j^of  gj-" 
tion  takes  place  (l) ;  and  when  the  bill  of  lading   and  bill    of  change, 
exchange  are  enclosed  in  the  same  letter,  the  inference  that  they 
are  attached  will  be  drawn  without  any  special  words  (m).     Under 
such    circumstances    the   bill    of   exchange    must    be   accepted, 
or  the  bill  of   lading   cannot  be  retained  {n).     Where  the  bill 
of  exchange   is  not  accepted,  but  the  bill  of  lading  is  retained, 
the  bill  of  lading  acquired  in  that  manner    gives    no   right  of 
property  to  the  person   so   acquiring  it  (0) ;    and  on  the   other 
hand    the   drawee    may,   it  would    seem,   refuse  to    accept   the 
bill  of  exchange  unless  the  bill  of  lading  is   delivered  over  to 
him  (p).     If  bills  of  lading  so  attached  are  inadvertently  indorsed 
to  a  purchaser  for  value  without  notice,  such  purchaser's  title  will 
prevail  (q) ;  seciis,  if  with  notice  (r). 

A  custom  of  trade  not  to  deliver  the  bill  of  lading  till  payment 
of  the  acceptance,  is  exceptional  (s). 

Where  a  principal  consigns  goods  to  an  agent  for  sale,  and  the 

(i)  Malcolm  v.  ScoU,  6  Ha.  570  ;  re-  Bank,  8  Ch.  D.  160,  171,  V.  C.  Malins. 

versed  15  Jur.  21.  (0)  Shepherd  v.  Harrison,  sup. 

{k)  Toolce  V.  EollingwoHh,   5  T.   B.  (io)  Gilbert  v.  Guignon,  svp. 

215;  Exp.  Banner,  2  Ch.  D.  278,  289,  (?)  Gilbert  v.  Guignon,  sup.;  Coventry 

C.  A.  V.  Gladstone,  i  Eq.  493,  V.  C.  Wood ;  6 

(I)  Gilbert  v.    Guignon,   8  C!h.  16,  21.  Eq.  44. 

(«i)  Shepherd  v.  Harrison,    5  L.    K.  {r)  lb. 

H.  L.  116,  133.  '*)  Gurney  v.  Bchrend,  3  E.  &  B.  629, 

(n)Ib.  BancodeLiinaY.  Anglo-Peruvian  630;  Coventry  y.  Gladstone,  sup. 
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principal  draws  bills  on  the  agent  specifically  against  the  goods, 
the  agent  has  a  lien  on  the  proceeds  of  sale  for  the  bills  (t) ; 
but  when  an  agent  in  one  country  purchases  goods  on  account  of 
his  principal,  and  consigns  them  to  him  in  another  country,  if  the 
agent  allows  the  property  in  them  to  pass  to  his  principal,  the 
agent,  in  the  absence  of  an  express  agreement,  has  no  lien  or 
charge  on  them  in  the  hands  of  his  principal  (u). 

As  a  general  rule,  where  bills  of  exchange  are  made  payable  out 
of  a  particular  fund  or  cargo,  or  remittances  or  debt,  the  trans- 
action amounts  to  an  equitable  assignment  (x).  There  is  a 
difference  between  a  direction  to  carry  the  proceeds  of  goods  and 
a  direction  to  carry  the  invoice  price  thereof  to  a  particular  account. 
In  the  latter  case  there  is  no  appropriation  or  lien  (y). 

Where  bills  are  merely  directed  to  be  placed  to  the  account  of 
the  shipment  or  a  particular  cargo  (z) ;  or  to  meet  acceptances  (a), 
there  is  no  lien  even  between  the  original  parties.  And  where,  in 
a  long  course  of  dealing,  remittances  are  made  against  acceptances, 
and  both  are  included  in  one  general  account,  there  is  no  appro- 
priation (&).  A  representation  by  a  drawer  of  a  bill,  that  he  has  pre- 
viously remitted  funds  to  a  larger  amount  to  the  drawee,  does  not 
amount  to  an  equitable  assignment  or  appropriation  of  such 
funds  (c),  nor  a  representation  that  the  bills  were  drawn  expressly 
or  specially  against  such  funds  (cZ). 

There  is  a  distinction  between  representations  of  intention  and 
representations  of  fact  (e). 

"Where  remittances  were  sent  to  meet  accommodation  accept- 
ances, and  two  accounts  were  kept,  a  general  account,  and  a  special 
account  into  which  all  the  remittances  and  acceptances  were 
entered,  there  was  an  appropriation  (/). 

Merely  because  a  bill  of  exchange  purports  to  be  drawn  against  a 
particular  cargo,  it  does  not  carry  a  lien  on  that  cargo  into  the 


{t)  Exp.  Banner,  2  Cli,  D.  278,  287. 

(u)  lb.;  Borneo  de  Lima  v.  Anglo- 
Penman  Bank,  8  ib.  160,  V.  0.  Mallns. 

(x)  Maber  v.  Massias,  2  "W.  Bl.  1072  ; 
■Mcp.  Kirk,  1  Atk.  108  ;  Exp.  Hidden,  3 
L.  T.  N.  S.  386,  Com.  Fane. 

(y)  Mcp.  Banner,  sup. 

(a)  Exp.  Carruthers,  3  De  G.  &  Sni. 
570 ;  Be  EniwistU,  3  Ch.  D.  477,  C.  A.; 
Farley  v.  Twmer,  3  Jur.  N.  S.  532,  V.  C. 
Kindersley ;  Eicp.  Massey,  39  L.  J.  Ch. 
635,  M.  E. 


(o)  Johnson  v,  Robarts,  10  Ch.  505. 

(ft)  Maud  V.  Trimingham,  7  Eq.  201, 
V.  C.  Giffard.  But  see  Exp.  Gomez,  10 
Ch.  647  ;  Banco  deLima  v.  Anglo-Peni- 
vian  Bank,  sup. 

(c)  Citizen's  Bank  of  Louisiana  v. 
First  National  Bank  of  New  Orleans,  6 
L.  R.  H.  L.  352. 

{d)  Ib. 

(e)  lb.;  Jordan  v.  Money,  6  H.  L. 
185. 

(/)  Exp.  Gomez,  sup. 
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hands  of  every  holder  of  the  bill  (g).  Any  mercantile  man  taking  Holder  of  bill 
such  a  bill,  who  intends  to  have  a  lien  on  the  cargo,  would  expect  '^^  '^°  ^'®"' 
to  have  the  bills  of  lading  annexed  (h).  Where,  however,  the 
letters  shew  an  intention  to  consign  the  goods  as  a  security  for  the 
bills,  then  there  is  an  appropriation  or  lien  (t) ;  and  if  such  appro- 
priation or  lien  is  communicated  to  the  purchaser  of  the  bills,  he 
will  have  the  benefit  of  it  (j).  Where  the  consignor  directs  his 
agent  to  realise  the  cargo  sent  against  the  bills  of  exchange  and 
pay  the  bills,  and  the  agent  communicates  these  instructions  to 
the  holder  of  the  bills,  the  latter  have  a  lien  on  the  cargo  (A;). 

Bills  drawn  and  accepted  for  special  account,  cannot  be  Secret  trust, 
diverted  (l).  Where  the  acceptor  of  a  bill  of  exchange  has  a 
lien  or  secret  trust  on  the  goods  or  their  proceeds,  still  an  indorsee 
of  the  bill  of  exchange  for  valuable  consideration,  without  notice  of 
such  lien  or  secret  trust,  will  prevail  (m) ;  and  the  unusual  form  of 
the  bill  of  lading  will  not  amount  to  constructive  notice  (n). 

Though  there  may  have  been  no  effectual  indorsement,  as  where  '  Order  or 
the  words  '  or  order  or  assigns '   were  omitted  from  the  bill  of  ^f^^^ 
lading,  still  delivery  of  the  goods  to  the  indorsee  for  value  of 
such  bill  of  lading,  without  notice,  would  have  the  same  effect  (o). 

Where  a  banker  forwarded  a  bill  of  exchange,  stating  that  he  Forged  bill  n£ 
held  the  bill  of  lading,  this  was  not  a  guarantee  that  the  bill  of  '^^^s- 
lading  was  genuine  (p). 

Bills  cannot  be  appropriated  to  goods  to  the  prejudice  of  third 
parties  interested  (q). 

(g)  Sobeyd:  Co.'s  Iron  Works  v.  Oilier,  v.  Perry,  7  L.  R.  Exc.  14. 

7  Ch.  695-8.   See  &p.  Smith,  6  Ves.  447.  (m)  Chartered  Bank  of  India  v.  Hen- 

(h)  7  Ch.  699.  derson,  5  J.  C,  501. 

(i)  Exp.  Ackroyd,  3  De  G.  F.  &  Jo.  726.  (re)  lb. 

(j)  Frith  V.  Forbes,  i  ib.  409  ;  8  Jur.  (o)  Henderson  <fc  Co.  v.  The  Comptoir 

N.  S.  1115.  d'Eseompte  de  Paris,  5  ib.  253. 

(Jc)  Ranken  v.  Alfaro,  5  Ch.  D.  786,  (^)  Leather  v.  Simpson,   11  Eq.  398, 

C.  A.  V.  C.  MaUns. 

{I)  Thayer  v.  Lister,  30  L.  J.  Ch.  427,  •  (?)  McLarty  v.  Middleton,  9  "W.  R.  861, 

V.  C.  Wood  ;  De  Pass  v.  Bell,  9  W.  R.  V.  0.   Kindersley ;  Dresser  v.  Hoare,  7 

704,  C.  P.     See  Steele  v.  Stuart,  2  Eq.  H.  L.  290 ;  5  Jur.  N.  S.  371  ;  reversing 

84,  v.  C.  Wood ;  and  Batik  of  Ireland  2  Jur.  N.  S.  1151,  L.  J. 
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(4.)  The  rule  in  Exp.  Waring  (r). 
The  following  conclusions  may  be  drawn  from  the  cases  bearing 
on  this  rule  (s). 

1.  Where,  as  between  the  drawer  and  the  acceptor  of  a  bill  of  ex- 
change, a  security  has  by  virtue  of  a  contract  between  them  been 
specifically  appropriated  to  meet  that  bill  at  maturity,  and  has  been 
lodged  for  that  purpose  by  the  drawer  with  the  acceptor,  then  if 
both  drawer  and  acceptor  become  insolvent,  and  their  estates  are 
brought  under  a  forced  administration,  the  bill  holder,  though 
neither  party  nor  privy  to  the  contract  is  entitled  to  have  the  speci- 
fically appropriated  security  applied  towards  payment  of  the  bill  (t). 

2.  The  right  of  the  bill-holder  is  not  a  right  founded  on  con- 
tract :  it  springs,  not  out  of  the  contract,  but  out  of  the  necessities 
connected  with  the  administration  of  the  two  insolvent  estates  (m). 

3.  The  bill-holder  is  not  treated  as  having  an  equitable  assign- 
ment of  the  security ;  he  has  accidentally  an  advantage  for  which 
he  had  not  stipulated,  by  reason  of  the  adjustment  of  "the  equities 
between  the  parties  (x).  It  is  immaterial  even  that  the  bill-holder 
had  no  knowledge  of  the  deposit  (y). 

4.  There  must  be  a  specific  appropriation  of  the  particular  pro- 
perty to  meet  the  particular  credit  (z).  With  this  proposition, 
Triminghann  v.  Maud  {a),  is  hardly  to  be  reconciled  (6).  Where 
the  foreign  merchant  merely  requested  the  English  merchant 
to  carry  the  invoice  price  of  the  goods  to  their  account,  there  was 
no  specific  appropriation  of  the  goods,  and  the  rule  in  Exp. 
Waring,  (c),  did  not  apply  {d),  but  the  property  need  not  be  speci- 
fically appropriated  to  meet  any  particular  bills  of  exchange,  if  it  is 
appropriated  for  the  purpose  of  securing  a  cash  credit  under  which 
the  bills  in  question  were  drawn  and  accepted  (e).  If,  however, 
the  property  is  specifically  appropriated  to  secure  monies  owing 


(r)  19  Ves.  345;  2  G.  &  J.  404;  2 
Rose,  182. 

(s)  See  the  rule  in  Exp.  Waring,  by 
Arthur  Clement  Eddis,  containing  an 
able  statement  of  the  rule,  from  which 
the  above  conclusions  are  mainly  taken. 

{t)  Eddis,  p.  5. 

(u)  Per  Lord  Cairns,  Banner  v.  John- 
ston, 5  L.  R.  H.  L.  174 ;  Exp.  Copeland, 
3D.  &C.  199;  2  M.  &  A.  177. 

(x)  Exp.  Waring,  sup. ;  the  assumption 
of  Kelly,  C.  B.  in  Bank  of  Irela/nd  v. 
Ferry,  7  L.  E.  Exc.  14,  was  incorrect; 
Exp.  Smart,  8  Ch.  220. 


(,y)  Exp.  Perfect,  Mont.  25. 

(«)  Exp.  Alliance  Bank,  4  Ch.  423 ; 
38  L.  J.  N.  S.  Ch.  714;  affirming  17 
"W.  E.  248,  on  app.  ib.  631 ;  Levi's  Case, 
7  Eq.  449,  M.  E. 

(a)  Ib.  201 ;  38  L.  J.  Ch.  207,  V.  C. 
Giffard. 

(6)  L.  J.  Turner,  Exp.  Gomez,  10  Ch. 
647.  See'EMi3,-p.50,a,ndE!i^.Smart,sup. 

(c)  Sup. 

{d)  Exp.  Banner,  2  Ch.  D.  278,  C.  A. 

(c)  City  Bank  v.  Luckie,  5  Ch.  773; 
23  L.  T.  N.  S.  Ch.  376. 
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on  general  account,  the  bill-holder  is  not  entitled,  although  the 
bills  in  question  formed  items  in  the  general  account  (/). 

5.  The  contract  must  be  still  subsisting  at  the  time  of  the  appli-  Contract  must 
cation  of  the  bill-holder  ;  if  the  contract  has  been  rescinded  (</),  or  ^  ^"  ^'°  "'^' 
the  drawer  has  a  right  to  recall  the  remittance  or  security,  the  rule 

does  not  apply  Qi). 

6.  The  rule  applies  not  only  where  the  contract  for  specific  appro-  ^^^^  extends 

^■^  r  rr         to  principal 

priation  is  between  the  drawer  and  acceptor  of  the  bill  of  exchange,  and  surety. 

but  more  generally  where  it  is  between  the  parties  liable  as  princi- 
pal and  surety,  in  respect  either  of  the  bill  or  of  the  transaction 
represented  by  the  bill  (t) ;  as  where  one  party  drew  the  bill  and  the 
other  indemnified  the  acceptor  {h). 

7.  The   rule   can  never  be   applied   unless  both   drawer    and  Both  parties 

'■  '■  must  be 

acceptor  are  insolvent ;  for  so  long  as  either  party  to  the  bill  is  insolvent. 
solvent,  the  bill-holder  will  get  paid  in  full  (Z).     It  is  not  sufficient 
that  the  acceptor  was  a  company  ordered  to  be  wound  up,  for  such 
an  order  is  not  necessarily  a  proof  of  its  being  insolvent  (m). 

8.  The  rule  cannot  be  applied  merely  because  both  drawer  and  ^""^  ""''«'■  ^ 

^^  ■'  forced  ad- 

acceptor  are  insolvent,  but  their  respective  estates  must  also  have  ministration, 
been  brought  under  a  forced  administration.  The  parties  must 
have  been  deprived  of  the  control  of  their  respective  estates,  and 
the  rights  of  the  respective  creditors  have  become  unalterably 
fixed  {%).  The  rule  does  not  apply  where  one  of  the  parties,  though 
insolvent,  still  has  the  control  of  his  property,  as  where  he  has 
executed  a  deed  of  composition,  but  has  made  no  cession  of  his 
property.  The  Court  cannot  deprive  any  party,  not  under  its 
jurisdiction,  of  any  rights  of  property  which  he  may  possess  (o). 

9.  The  rule   is  not  restricted  to   a   double  bankruptcy  in  the  Strict  bank- 
strict  sense  of  the  term,  as  where  both  estates  are  administered  ^ccsL^. 
by  the   Bankruptcy   Court ;  it   appHes  where   the  two  insolvent 

estates  are  being  wound  up  under  any  forced  administration, 
whether  under  the  jurisdiction  of  the  Court  of  Chancery,  or 
the    Court  of   Bankruptcy    or    insolvency  {p) ;    and    it    appUes 

(/)  Levi's  Case,  sup.  (m)  Hickie  &  Go's  Case,  4  Eq.  226, 

((?)  Fa^.  Zamiton,  10  Ch.  405 ;  Exp.  M.  E. 

General  S.  American  Co.,  ib.  635-8.  (n)  Powles  v.  ffargreaves,  sup.;  Exp. 

(^)  Ih.  638.  Zambton,  sup. ;  Exp.  General  S.  Ameri- 

(i)  Exp.  Ackroyd,  3  De  6.  F.   &  J.  can  Co.,  sup. 

726 ;  Exp.  Smart,  sup.  (o)  Exp.  Gen.  S.  American  Co.,  sup. 

{k)  Ib.  (p)  Powles  V.  ffargreaves,  sup. ;  over- 

(l)  Pmales  v.  ffargreaves,  3  De  G.  M.  ruling  a  dictum  of  V.   C.  Wigram  in 

&  G.  430,  450;  17  Jur.  1083;  affinning  Laycockx.  Johnston,  6  Ha.  199  ;  11  Jur. 

17  Jur.  612,  V.  C.  Stuart.  688 ;  16  L!  J.  Ch.  350. 
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EQUITABLE  ASSIGNMENT  OF  FUNDS. 


Chap.  ii. 


Both  dead 
insolvent. 


Double  proof 
essential. 


Proof  liable  to 
reduction. 


Where  privity 
of  contract 
between  bill 
holder  and 
parties. 


Where  securi- 
ties insuffi- 
cient. 

Misappropria- 
tion of  part  of 
the  security. 


where  all  parties   aire  insolvent,  although  none  of  them  may  be 
bankrupt  (q). 

No  actual  case  has  occurred  in  which  the  rule  has  been  applied, 
when  both  the  parties  liable  in  respect  of  the  bills  of  exchange  had 
died  insolvent,  and  their  respective  estates  were  being  wound  up, 
either  under  the  administration  of  a  Court  or  by  their  respective 
personal  representatives.  There  appears,  however,  to  be  no  reason 
why  the  rule  should  not  equally  apply  in  such  a  case  (r). 

10.  The  right  of  double  proof,  i.e.,  the  right  of  proving  against 
the  two  insolvent  estates  of  the  parties  who  are  liable  to  the  bill- 
holder,  either  upon  the  bill  or  upon  the  transaction  represented  by 
the  bill  for  the  full  amount  thereof,  is  absolutely  essential  (s). 

11.  The  bill-holder  is  only  entitled  to  prove  against  the  respec- 
tive estates  for  the  balance  (if  any)  which  may  still  remain  due  after 
the  realisation  of  the  security.  If  the  bill- holder  has  proved  before 
the  realisation  of  the  security,  his  proof  must  be  reduced,  and  any 
dividends  paid  to  him  on  the  excess  over  the  reduced  proof  must 
be  refunded  or  brought  into  account  (t). 

It  was  held  in  Loder's  Case  (u),  that  where  the  dividends  received 
by  the  bill-holder  on  the  two  estates  together  exceeded  the  amount 
subsequently  realised  upon  the  security,  the  bill  holder  was  not  en- 
titled to  the  proceeds  of  the  securities.  It  is  submitted  that  this  is 
wrong ;  the  bill  holder  is  entitled  to  the  proceeds  of  the  securities, 
whether  realised  before  or  after  the  proofs  which  ought  to  be 
reduced  (x). 

12.  The  bill-holder  must  not  have  any  independent  right  of  his 
own  to  have  the  security  so  applied.  Where  there  is  privity  of 
contract  between  the  bill-holder  and  the  parties  to  the  agreement 
for  specific  appropriation,  it  creates  a  right  totally  distinct  from 
that  which  he  obtains  under  the  rule  (y). 

13.  The  rule  applies,  although  the  securities  in  the  hands  of  the 
depositees  are  insufficient  to  meet  the  whole  of  the  demand  (z). 

14.  It  was  held  that  where  the  acceptor  has  realised  part  of  the 
security  and  applied  it  to  his  own  use,  his  lien  upon  the  security  is 


(g)  Be  Bamed's  Bkg.  Co.,  19  Eq.  7, 
M.  E.;  affirmed  10  Ch.  198;  notwith- 
standing Powles  V.  Hargreaves,  3  De  G. 
M.  &  G.  457,  L.  J.  Turner. 

(r)  Eddis,  p.  42. 

(s)  Vaughan  v.  Halliday,  9  Ch.  569; 
SO  L.  T.  N.  S.  249,  per  L.  J,  James  ; 
Exp.  Smart,  sup. 


{t)  Exp.  Holhousc,  2  Deac.  291 ;  Powles 
V.  Hargreaves,  sup. ;  RcBamed  Bkg.  Co., 
sup. ;  Exp.  Prescott,  4  D.  &  C.  23. 

(«)  6  Eq.  491,  M.  E. 

ifc)  See  Eddis,  41. 
.  {y)  Exp.  Copelmd,  3  D.  &  C-  199 ;  2 
M.  &  A.  177. 

(«)  Powles  T.  Hargreaves,  sup. 
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reduced  by  theamount  so  realised,  and  that  the  right  of  the  bill- 
holder  can  only  attach  upon  the  amount  of  the  lien  (a).  The 
reasoning  on  this  point  was  approved  but  not  followed  by  Sir  John 
Cross  {b).  The  contrary  was,  however,  decided  in  (c),  but  the 
reasons  in  the  judgment  are  very  difiBcult  to  follow.  In  principle, 
the  bill-holder  can  have  no  claim,  except  by  working  out  the  equities 
existing  between  the  parties,  at  the  time  of  the  bankruptcy,  in  rela- 
tion to  the  contract  for  appropriation.  It  is  clear  that  the  drawer 
had  a  right  to  the  return  of  his  securities,  or  to  be  allowed  the 
value  of  them  if  sold  in  working  out  the  contract.  This  right  was 
not  destroyed  by  the  insolvency  of  the  parties  {d).  Neither  Exp. 
Parr  (e),  nor  Exp.  Ilobhouse  (/)  was  cited  in  Exp.  Carrick  (g). 

15.  The  rule  also  applied,  although  the  drawer  and  acceptor  of  ■'°'''* 
the  bills  of  exchange  were  two  firms  engaged  in  a  joint  adventure 

for  buying  and  selling  goods  ;  but  the  right  of  the  bill-holder  must 
be  subject  to  the  rights  of  the  joint  creditors  (if  there  are  any)  of 
the  aggregate  of  the  two  firms,  to  have  the  proceeds  of  the  consign- 
ments applied  as  part  of  the  aggregate  estate  (/j),  where  the  drawing 
and  accepting  houses  were  identical. 

16.  The  principle  was  independent  of  the  rule  in  Chancery,  under  Maimv-Bogg 
which  a  secured  creditor  was  entitled  to  prove  for  the  whole  of  his 

debt,  and  at  the  same  time  to  realise  the  security  (z). 

17.  In  Exp.  Waring  (k),  the  balance  was  against  the  acceptor  Where  the 
upon  the   general   account,  and  it   was   said  in   Hickie  d:  Co.'s  against  the 
Case  (1),  that  the  rule  did  not  apply  where   the  balance  on  the  '*™*'"- 
general   account   was   in    his    favour;    but  this   view    has    been 
controverted  by  the  writer  on  the  rule  (m),  on  the  ground  that  the 
property  specifically  appropriated   should  be  applied  in  the  Jirst 
instance  for  the  particular  purpose  for  which  it  was  deposited  (»). 

This,  it  is  submitted,  is  correct,  for  the  right  of  the  bill-holder 
depends  upon  Iho  equities  between  the  parties  in  relation  to  the  ■ 
particular  contract  for  appropriation  alone.     The  equities  between 
the  parties  on  the  general  account  must  be  matter  of  proof  between 
the  estates  (0). 

• 

(a)  Exp.  Parr,  Buck,  191.  874.  Andsee^iip./TOieri,  IDeG.&J.  152. 

(6)  Exp.  HobJiome,  sup.  (i)  Be  Bamed's  Bkg.  Co.,  sup. 

(c)  Exp.  Carrick,  2  De  G.  &  Jo.  208.  (k)  19  Ves.  345 ;  2  01.  &  J.  404 ;  2 

{d)  Inman  v.  Clare,  John.  781.  Rose,  182. 

(6)  Sup.  W  i  Kq.  226,  M.  R. 

(/)  Sup.  (™)  Eddis,  46. 

(g)  Sup.  ('"')  ^^nuin  V.  Glare,  sup. 

(h)  Exp.  Dewhurst,  8  Ch.  965;  21 W.  R.  (0)  Exp.  Carrick,  sup. 
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MORTGAGE    OF   DEBTS   AND    SUB-MOETGAGES. 
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(1.)  Mortgages  of  debts. 

All  debts,  secured  and  unsecured,  may  form  the  subject  of  mort- 
gages. Unsecured  debts  can  rarely  afiford  a  satisfactory  security  ; 
but  it  not  unfrequently  happens  that  a  mortgage  is  itself  transferred 

Sub-mortgage,  by  way  of  Security  by  the  mortgagee,  thus  giving  rise  to  what  is 
called  a  sub-mortgage  (a). 

Before  the  Jud.  Act,  the  right  of  suing  at  law  for  a  debt  could 
not,  as  a  general  rule,  have  been  transferred.      The  exceptions 

Exceptions  as    were :  negotiable  securities,  as  bills  of  exchange  and  promissory 

to  suing  at  law.  ^^^^^^  g^^^  ^^^^  bonds  (c),  replevin  bonds  (d),  railway  mortgages  and 
bonds  (e),  life  policies  (/),  marine  policies  (gi)  (under  which  the 
assignee  can  sue  in  his  own  name,  but  the  underwriter  may  set  ofif 
any  debt  due  to  him  by  the  assured  (h)  ),  bills  of  lading  under  the 
Bills  of  Lading  Act  if  endorsed  (i),  and  see  generally  (k). 

Legal  debts.  Legal  debts  are  mortgaged  by  assignment  with  power  of  attorney. 

The  mortgage,  therefore,  of  a  legal  debt  {i.e.,  of  a  debt  conferring  a 
right  of  action  at  law)  was  effected  by  means  of  an  assignment  mth 
a  power  of  attorney,  enabling  the  assignee  to  use  the  name  of  the 
assignor,  so  as  to  avail  himself,  for  his  own  benefit,  of  the  assignor's 

(a)  2  Dav.  Conv.  688,  ed.  2.  {g)  31  &  32  Vict.  o.  86. 

(5)  Ski  Anne,  o.  9 ;  7  ib.  c.  25.  (h)  Fellas  y.  Neptune  Marine  Insurance 

(c)  4  Anne,  c.  16,  s.  20.  Co.,  i  C.  P.  D.  139. 

(d)  11  Geo.  2,  c.  19,  s.  23.  (i)  18  &  19  Vict.  c.  111. 

(e)  8  &  9  Vict.  c.  16,  s.  47.  (*)    1    Chit.   PI.   p.   18,   n.    ed.    by 
(/)  31  &  32  Vict.  0.  144.    And  inf.  Greening. 

p.  509. 
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right  of  action  ;  and  such  power  of  attorney,  being  an  authority  Power  of 
coupled  with  an  interest,  is  irrevocable  (l).  weaUef  "^^' 

In  regard  to  the  power  of  attorney,  the  assignment  of  a  legal  But  not 
debt  differs  from  that  of  a  merely  equitable  chose  in  action,  such  as  equitable  ™ 
an  interest  in  a  trust  fund,  in  assigning  which  a  power  of  attorney  ^signments. 
is  useless,  and  ought  not  to  be,  though  it  sometimes  is,  inserted  (m). 

If  a  bond  is  the  subject  of  assignment,  not  only  should  the  in-  Mortgage  of 

strument  itself  be  given  up  to  the  assignee,  but  notice  of  such    ""  ' 

assignment  should  be  given  to  the  debtor,  to  prevent  his  payment 

of  the  bond  debt  to  the  original  obligee,  which,  in  default  of  such 

notice,  would  be  valid  and  discharge  the  security  (n). 

Under  the  old  banlirupt  laws,  a  debt  passed  to  the  assignees  of  the  Notice  of 

.»,  .  Ill  •  1        1       assignment, 

bankrupt,  unless  notice  of  the  assignment  had  been  given  by  the 

particular  assignee  to  the  debtor  (0).  So,  a  promissory  note,  not  pay- 
able to  order,  indorsed  to  the  creditor,  passed  to  such  assignees,  if 
notice  had  not  been  given  by  the  creditor  to  the  maker  (p).  But  a 
mere  lien,  by  deposit  of  an  instrument,  was  not  affected  by  the  bank- 
ruptcy of  the  depositor,  though  the  debt  secured  by  such  instru- 
ment passed  through  failure  of  giving  notice  to  the  debtor  (q).  As 
to  the  necessity  of  notice  on  the  assignment  of  debts,  however,  an 
exception  was  made  of  those  which  were  secured  by  negotiable 
instruments  (r) ;  and,  as  against  the  assignees  in  bankruptcy,  notice 
of  the  assignment  of  a  debt  was  required  only  to  be  given  to  the 
person  from  whom  the  trader  was  to  have  received  payment,  though 
he  were  not  the  original  debtor  (s). 

But  now  choses  in  action  are  not  within  the  order  and  disposition  Now  choses  in 

,  action  not  in 

clause  in  bankruptcy  (t).  order  and 


disposition. 


(2.)  Sub-mortgage. 


Where  there  is  a  sub-mortgage  the  security  will  comprise  :  first,  ^""'""^  "*  ="^" 
the  personal  covenant  of  the  sub-mortgagor ;  secondly,  the  transfer 
of  the  original  mortgage  debt  and  mortgaged  property,  subject  to 
redemption,  with  the  benefit  of  the  power  of  sale,  and  other  powers 

(T)  See  inf.  p.  737.  Jur.  N.  S.  716,  Exc.    And.  see  Green  v. 

(ot)  2  Dav.  Conv.  609,  1124,  ed.  3.  Ingham,  2  L.  R.  C.  P.  525. 

(n)  Ryall  v.  Bowles,  1  Ves.  S.  367 ;  1  (»•)  Exp.  Price,  13  L.  J.  Bk.  N.  S.  15; 

Atk.  177.  Belcher  v.  Campbell,  sup. 

(0)  Buck  V.  Lee,  1  A.  &  E.  804.  (s)  Gardner  v.  Lachlan,  6  Sim.  407  ;  4 

(«)  Belcher  v.  Campbell,  8  Q.  B.  1.  My.  &  Cr.  129.  See  Holt  v.  Dowell,  4  Ha. 

(g)  Gibson  V.   Overbury,  7  M.   &  W.  446 ;  Ea^.  Waithtnan,  2  M.  &  Ay.  364, 

555.     See  Bawthom  v.    Newcastle    R.  {t)  Sup,  p.  446. 
Co.,  3  Q.  B.  734;  Barton  v.  Gairuir,  4 
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MORTGAGE  OF  DEBTS  AND  SUB-MOllTGAGES.        Chap.  45. 
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Wliether  power 
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as:jignee  of 
debt  against 
obligation  to 
realise. 


and  remedial  clauses  contained  in  the  original  mortgage ;  thirdly,  a 
power  of  sale  enabling  the  sub-mortgagee  to  dispose  of  the  original 
mortgage  debt  and  security.  If  the  sub-mortgagee  as  assignee 
of  the  original  mortgagee  sell  under  the  power  of  sale  in  the 
mortgage,  he  will  be  enabled  by  the  terms  of  the  power  to 
give  receipts  to  purchasers,  which  will  be  efifectual  discharges  so 
far  as  tegards  the  mortgagor, and  those  claiming  under  him  ;  but  a 
further  and  special  receipt  clause  will  be  proper  in  order  to  ex- 
onerate the  purchaser  from  the  necessity  of  seeing  that  the  sub- 
mortgagee, after  satisfaction  of  the  debt  secured  by  the  sub-mort- 
gage, pays  the  balance  to  the  original  mortgagee  (m). 

Vice-Chancellor  Kindersley  suggested  in  a  judgment  {x)  what 
would  be  the  effect  on  the  power  of  sale  of  a  simple  transfer  by  way 
of  sub-mortgage — whether  it  would  have  the  effect  of  transferring 
the  power  of  sale,  or  of  destroying  or  suspending  it  (2/).  When,  as 
in  well-drawn  deeds,  the  power  of  sale  is  expressly  made  exerciseable 
by  any  person  entitled  to  receive  and  give  a  receipt  for  the  mortgage 
money,  the  transfer  of  the  mortgage,  though  by  way  of  sub- 
mortgage only,  would  no  doubt  generally  carry  with  it  the  power  of 
sale. 

On  every  assignment  of  a  debt  by  way  of  security,  it  is  essential 
that  the  assignee  should  be  specially  protected  against  the  obli- 
gation which — whether  by  analogy  to  a  mortgagee  in  possession 
who  is  bound  to  account  for  what  he  might  have  received  but  for 
his  own  default  (z) ;  or  to  a  creditor  who,  by  giving  time  to  the 
principal  debtor,  discharges  the  surety  (a) — would  otherwise  attach 
to  him  to  get  in  the  debt  in  due  course,  under  penalty  of  being 
charged  with  the  loss  in  case  any  arise  through  his  default  (6). 
Exp.  Mure  (b)  was  followed  in  Williams  v.  Price  (b),  though  a 
doubt  was  intimated  whether  all  the  principles  there  stated  should 
be  adopted.  A  similar  liability  would  no  doubt  attach  to  the 
mortgagee  of  any  chose  in  action  which  should  be  lost  or  impaired 
in  value  by  his  omitting  to  get  it  in  at  the  proper  time,  and 
should  always  be  guarded  against  by  a  clause  protecting  the 
mortgagee  against  involuntary  losses  ;  but  it  is  obvious  that  there  is 
both  much  more  uncertainty  as  to  the  time  for  realising,  and  much 


(u)  2  Dav.  Conv.  691-2,  ed.  3. 

{x)  Cruse  v.  Nowell,  2  Jur.  N.  S.  536. 

(y)  lb. 

(«)  2  Dav.  Conv.  638,  n.  (g),  ed.  3. 


(a)  See  Gurney  v.  Seppings,  2  Ph.  40, 
42. 

(6)  2  Dav.  Conv.  692,  ed.  3;  Exp. 
Mure,  2  Cox,  63 ;  Williams  v.  Priee,  1 
S.  &  S.  581. 
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more  risk  of  loss  through  the  omission  to  reaKse  at  the  proper  time, 
where  a  mere  debt  is  in  question,  than  where  a  title  accrues  to  a 
specific  fund.  Hence,  a  mortgagee  should  be  as  careful  to  protect 
himself  in  this  respect  as  any  other  fiduciary  owner  who  acquires 
the  right,  and  with  it  assumes  the  duty,  of  getting  in  a  debt  (c). 

As  a  person  who  takes  a  sub-mortgage  thereby  permits  the  Mortgagee 

VpQpTn  nips  Q. 

mortgage  debt  to  be  appropriated  to  the  discharge  from  liability  to  g^rety. 
him  of  the  mortgagee  and  his  estate,  the  latter  is  in  a  position 
bearing  a  great  resemblance  to  that  of  a  surety,  and  the  sub-mort- 
gagee cannot  prevent  the  original  mortgagee  from  getting  in  the 
debt  from  his  mortgagor,  who  is  in  the  position  of  the  principal 
debtor,  except  upon  the  terms  of  releasing  such  mortgagee  and  his 
estate  from  liability.  Of  course,  if  the  debt  is  got  in  by  the 
original  mortgagee,  he  is  bound  to  apply  it  in  discharge  of  the 
sub-mortgage  {d). 

A  mortgagee,  after  a  sub-mortgage  of  a  debt  and  notice  given  to  Bankruptcy  of 
the  debtor,  cannot  so  deal  with  the  debtor  as  to  prejudice  the  sub-  ""*  ^^'"^' 
mortgagee  (e) ;    and  if  the  mortgagor  become  bankrupt,  the  sub- 
mortgagee can  prove  for  the  whole  original  debt,  although  he  cannot 
receive  more  than  his  own  principal  interest  and  costs  (/). 

In  the  case  of  a  sub-mortgage,  if  the  original  mortgage  debt  is 
secured  by  an  estate  in  land,  the  doctrine  of  reputed  ownership 
does  not  apply  (g),  and  on  the  same  ground  the  priority  of  charge 
of  the  sub -mortgagee  would  not  be  affected  by  want  of  notice. 


(3.)  Assignment  of  debts  under  the  Jud.  Act. 

By  the  Jud.  Act  (h),  it  is  provided  as  follows  : — 

Any  absolute  assignment,   by  writing  under  the  hand  of  the  Assignment  of 

,  1    s       /.  T  T       debts  and 

assignor  [not  purporting  to  be  by  way  of  charge  only),  of  any  debt  choses  in 
or  other  legal  chose  in  action,  of  which  express  notice  in  writing  '^''"'°- 
shall  have  been  given  to  the  debtor,  trustee,  or  other  person  from 
whom  the  assignor  would  have  been  entitled  to  receive  or  claim 
such  debt  or  chose  in  action,  shall  be,  and  be  deemed  to  have  been, 
effectual  in  law  (subject  to  all  equities  which  would  have  been 
entitled  to  priority  over  the  right  of  the  assignee  if  the  act  had 
not  passed),  to  pass  and  transfer  the  legal  right  to  such  debt  or 

(c)  2  Day.  Conv.  692,  ed.  3.  (/)  lb.  •  see  Siip.  390. 

(d)  Gurncy  v.  Seppings,  sup.  {g)  Jones  v.  Gibbons,  9  Ves.  407  ;  Exp. 
(«)  Se  Burrell,   7    Eq.   399,  V.    C.      Mackay,  1  M.  D.  &  U.  550. 

James.  W  36  &  37  Vict.  c.  66,  s.  25  (6). 

K   K 
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chose  in  action  from  the  date  of  such  notice,  and  all  legal  and  other 
remedies  for  the  same,  and  the  power  to  give  a  good  discharge  for 
the  same  without  the  concurrence  of  the  assignor. 

Interpleader.  Provided  always,  that  if  the  debtor,  trustee,  or  other  person  liable 
in  respect  of  such  debt  or  chose  in  action  shall  have  had  notice 
that  such  assignment  is  disputed  by  the  assignor  or  any  one 
claiming  under  him,  or  of  any  other  opposing  or  conflicting  claims 
to  such  debt  or  chose  in  action,  he  shall  be  entitled,  if  he  think 
fit,  to  call  upon  the  several  persons  making  claim  thereto  to  inter- 
plead concerning  the  same,  or  he  may,  if  he  think  fit,  pay  the 

Trustee  Relief  same  into  the  High  Court  of  Justice  under,  and  in  conformity  with, 
the  provisions  of  the  acts  for  the  relief  of  trustees. 

The  following  remarks  upon  this  sect,  may  be  useful  :-r- 

1.  The  section  only  applies  to  legal  choses  in  action  [i). 

2.  Assignments  of  equitable  choses  in  action,  whether  absolute 
or  by  way  of  mortgage,  are  unaffected  by  this  sect,  of  the  act,  and 
can  be  sued  for  in  all  Courts,  the  assignor  and  assignee  both  being 
before  the  Court. 

3.  An  assignee  for  value  of  legal  choses  in  action  not  assignable 
at  law,  whether  by  way  of  charge  or  not,  without  writing  or  notice 
to  the  debtor,  could,  before  the  Jud.  Act,  have  sued  in  equity. 
There  is  nothing  to  prevent  such  assignee  now  suing  in  any  Court 
in  the  same  way  as  he  could,  before  the  act,  have  sued  in  a  Court 
of  equity. 

4.  The  assignor  of  an  equitable,  or  of  a  legal,  chose  in  action, 
where  the  act  is  not  complied  with,  cannot  be  joined  as  co-plaintiff 
in  an  action  without  his  consent  or  communication  with  him,  and 
all  terms  necessary  for  his  protection  from  liability  being  offered  to 
him  {k). 

5.  Under  this  sect,  the  property  in  the  debt  and  legal  chose  in 
action  and  the  right  to  sue  vest  in  the  assignee  alone,  subject  to 
the  equities,  if  any,  in  the  sect,  mentioned,  which  may  be  proved 
by  parol  or  verbal  evidence  ;  and  it  would  seem  that  this  would  be 
the  effect  if  the  assignment  were  absolute  and  did  not  purport  to 
be  by  way  of  charge,  although  in  fact  it  was  by  parol  a  mortgage. 

6.  If  the  assignment  were  really  a  mortgage  although  apparently 
absolute,  the  rights  of  the  mortgagor  would,  on  notice,  be  investi- 
gated in  manner  in  the  sect,  mentioned,  and  such  an  assignment, 

(t)  See  a  definition  thereof,  1  Spence's  (k)  Turquand  v.  Fcaron,  4  Q.  B.  D. 
Eq.  Jur.  862.  280, 
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although  following  the  terms  of  the  sect,  could  not  be  relied  on  as 
a  mortgage,  and  indeed  the  form  of  mortgages  of  debts  and  sub- 
mortgages will  remain  the  same  as  before. 

7.  Before  the  Jud.  Act.  a  verbal  assignment  of  a  legal  chose  in 
action  was  valid  in  equity  (I),  and  will  now  be  valid  in  all  Courts, 
though  not  falhng  within  the  sect.  The  mode  of  transfer  under 
the  act  is  not  compulsory. 

8.  Legal  choses  in  action  which  were  previous  to  the  act  assign- 
able at  law  by  the  modes  indicated  by  their  special  enactments  (11), 
would  it  is  apprehended  not  fall  within  the  sect. 

9.  A  cheque  is  not  an  assignment  under  the  sect,  (m) ;  but  an  order  What  is 

»■,-,.  •,      ,  .  ,         ,  .      within  the 

to  pay  a  sum  out  of  a  debt  is  an  absolute  assignment  under  this  sect. 

sect,  (n) ;  also  a  debt  to  become"  due  under  a  building  contract  (o) ; 
and  the  assignment  is  valid  against  advances  subsequently  made  to 
the  assignor  to  enable  him  to  complete  his  contract  ( p) ;  and  pay- 
ment to  the  original  creditor  after  notice  is  bad  {q). 

10.  Interpleader  will  be  refused  if  there  has  been  no  written  Interpleader, 
notice  of  the  assignment  (r);  but  it  appears  that  interpleader  may 

be  resorted  to  without  waiting  for  an  action  to  be  commenced  (s). 

11.  Claims  in  respect  of  policy  monies  assigned  in  terms  of  the  Trustee  Relief 

Act 

act,  though  not  within  the  Trustee  Belief  Act,  are  within  this 
sect.  (t). 


(1)  See  mp.  p.  484. 

{U)  Sup.  p.  494. 

(m)  Schroeder  v.  The  Central  Sank,  24 
"W.  R.  710,  C.  P.;  34  L.  T.  N.  S.  735. 

(re)  Brice  v.  Bannister,  3  Q.  B.  D. 
569  ;  47  L.  J.  Q.  B.  722 ;  Buck  v.  Sobson, 
3  Q.  B.  D.  686 ;  overruling  Exp.  Shellard, 
17  Eq.  109,  V.  C.  Bacon.  See  Fisher  r. 
OalveH,  W.  N.  1879,  p.  7,  M,  B. 


(o)  Brica  V.  Bannister,  sup. 

(p)  lb. 

(?)/J. 

(?•)  Be  New  Hamhvxg,  die.  Co.,  "W.  N. 
1876,  p.  239;  20  Sol.  Jo.  121. 

(s)  Lacey  v.  Wieland,  W.  N.  1876,  p. 
24  J  Wils.  Jud.  Act,  129,  ed.  2. 

(i)  Be  Haycock's  Pol.,  1  Ch.  D.  611, 
M.  R. 


K  K 
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CHAPTEK  XLVL 

MOETGAGES    OF   POLICIES   OF   ASSURANCE. 

Sect. 

1.  Utility  of  mortgages  of  policies 

2.  Notice  necessary  to  complete         .         . 

3.  Insurance  on  mortgages  of  estates  for  lives 

4.  Where  mortgagee  company  is  its  oivn  insurer 

5.  Bonuses .         .         .         . 

6.  Sub-mortgage 

7.  Whether  policy  belongs  to  debtor  or  creditor 

8.  Extra  premiums  on  going  abroad 

9.  Effect  of  suicide 

,  10.  Effect  of  misrepresentation  ... 

11.  Interest  in  life 

12.  In  whose  name  policy  should  be  taken  . 

13.  Necessity  of  an  assignment 

14.  Statute  30  c&  31  Vict.  c.  144 

15.  Contingencies  for  which  the  mortgage  should  provide 

16.  Covenant  to  keep  up  policy       .... 

17.  Future  premiums  barred  by  certificate  in  bankruptcy 

18.  Generally 


500 
501 
502 
503 
503 
504 
504 
506 
506 
507 
508 
509 
609 
509 
510 
610 
511 
511 


(1.)  Utility  of  mortgage^ of  policies. 

Policies  of  assurance  frequently  form  the  subjects  of  mortgage. 
They  are  of  great  value  as  collateral  securities  when  coupled  with 
some  annual  income  (as  a  life  interest),  which  may  serve  as  a  fund 
for  the  payment  of  the  premiums;  but  a  policy  of  assurance  alone  is 
not  a  satisfactory  security  inasmuch  as  it  yields  no  income,  for  the 
payment  of  interest  requires  a  periodical  outlay  to  keep  it  up,  and 
generally  speaking  the  policy  produces  a  very  small  sum  if  sold  in 
the  lifetime  of  the  assured.  Still  policies  are  often  mortgaged  bythem- 
selves.  A  policy  is  a  security  which  can  be  given  by  those  who  haveno 
other  to  give :  by  men  in  business,  who  can  afford  to  pay  interest 
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and  premiums  for  the  use  of  capital,  or  by  persons  who,  like  bene- 
ficed clergymen  and  officers  on  half  pay,  are  in  receipt  of  an  assured 
income  during  their  lives,  which  they  cannot  legally  pledge  to  an 
incumbrancer.  The  policies  which  are  met  with  in  mortgage  trans- 
actions have  generally  been  effected  on  the  life  of  the  debtor,  but 
sometimes,  as  for  example  where  an  estate  pur  autre  vie  is  mort- 
gaged, the  insurance  by  which  the  security  would  in  ordinary 
course  be  completed,  would  be  upon  the  life  of  the  cestui  que  vie  (a). 


(2.)  Notice  necessary  to  complete. 

Before  the  B.  A.,  1869,  if  a  policy  of  life  assurance  was  mort-  Order  and 

gaged  or  assigned,  notioe  of  such  mortgage  or  assignment  must  '^'^P'"''*""^ 

have  been  given  to  the  office  in  which  the  assurance  was  effected, 

to  take  it  out  of  the  reach  of  the  bankrupt  laws  (6) ;  but  now 

choses   in   action   are  excluded   from   the  order  and   disposition 

clause  (c) ;  and  a  policy  of  assurance  is  a  chose  in  action  within 

the  sect.  {d). 

The  rule,  however,  as  to  notice  still  applies  as  between  different  Notice  still 

necessai^. 
mcumbrancera  on  the  policy,  quite  irrespective  of  the  bankrupt 

law  (e) ;  and  in  order  to  complete  the  title  to  a  policy  of  assurance, 

notice  must  still  be  given  to  the  office.     The  reason  for  the  notice 

is  that  otherwise  the  office  might  safely  pay  the  money  to  the 

person  who  had,  without  the  knowledge  of  the  office,  ceased  to  be 

its  creditor,  and  it  would  be  impossible  to  make  the  office  pay  it 

over  again  (/) ;  or  the  mortgagee  might  defeat  the  assignment  by 

surrendering  the  policy  or  the  bonuses  to  the  office  (cj). 

Notice  is  required  to  be  given  to  the  office,  whatever  the  prac-  What  sufficient 

tice  in  the  particular  office  may  be  {h),  but  before  30  &  31  Vict. 


notice. 


(a)  2  Dav.  Conv.  672,  ed.  2.  1  De  G.  &  J.  127;  3  Jur.  N.  S.  705. 

(6)  Ryall  v.  Howies,  1  Ves.  S.  348  ;  1  (c)  B.  A.  1869,  s.  15,  par.  5. 

Atk.  165 ;  Williams  v.   Thorp,  2  Sim.  (d)  Sa^.  Ibbetson,  8  Ch.  D.  519,  C.  A. 

257 ;  Thompsm  v.  Spdrs,  9  Jur.   933  ;  («)   Wilmot  v.  Pike,  5  Ha.  19,  20. 

13   Sim.    469;   overruling   Duncan   v.  (/)    Jones  v.   Gibbons,    9  Ves.    410; 

Chamberlayne,    11    ib.    123.     And  see  North  British  Ins.  Co.  v.  Sallett,  sup.; 

Thompson  v.  Tomkins,  2  Dr.  &  Sm.  8  ;  Richards  v.  Gledstanes,  sup.;  Edwards  v. 

8  Jur.  N.  S.  185 ;  North  British  Insur-  Martin,  sup. 

ance  Co.  v.  Sallett,  7  ib.  1263 ;  Richards  (g)  Forteseue  v.  Burnett,  3  My.  &  K. 

V.    Gledstanes,  3  Giff.   298,  on  app.;  8  36 ;  Stocks  v.  Dobson,  5  De  G.  &  S.  760; 

Jur.   N.    S.   455  ;   31   L.  J.   Ch.    142 ;  17  Jur.  223  ;  affirmed  4  De  G.  M.  &  G. 

Edwards  v.  Martin,   1  Eq.  121,  V.  C.  11 ;  17  Jur.  539. 

Stuart ;  West  v.  Reid,  2  Ha.  249  ;  Ex^.  (A)  Williams  v.  Thorp,  sup. 
Trice,   13  L.  J.   Bk.  15  ;  Bartlctt  v.  B. 
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Lien  for 
premiums. 


No  notice ! 

between 

parties. 


c.  144,  very  slight  notification  was  sufficient  for  the  purpose  (i). 
Where,  however,  the  secretary  of  the  office  became  casually  aware 
of  the  existence  of  a  deposit  of  a  policy,  it  was  held  not  sufficient 
notice  (k)  ;  but  verbal  notice  to  the  secretary  was  held  sufficient  (l). 

Under  the  old  bankrupt  law,  if  an  assignment  of  a  policy  was  not 
completed  by  notice,  the  assign  had  a  lien  on  the  policy  for  the  pre- 
miums paid  by  him,  with  interest,  as  against  the  assignees  of  a 
bankrupt  assignor  (m). 

But  the  rule  as  to  notice  does  not  apply  between  the  parties 
themselves  (n).  Nor  does  the  rule  that  notice  to  one  partner  is 
notice  to  all,  apply  to  an  assured  in  an  office,  by  the  constitution  of 
which  the  assured  are  partners  in  the  society  (o) ;  but  notice  to  an 
authorised  agent  of  the  office  is  sufficieni,  though  such  agent  is 
only  acting  in  the  matter  as  the  attorney  of  the  assured  (p). 

Negotiation  through  the  country  agent  of  the  office,  was  held 
not  sufficient  notice  to  the  office  (q), 

A  deposit  of  a  policy  by  a  director  with  his  bankers,  one  of  whom 
was  an  auditor  of  the  insurance  office,  was  held  good  notice  (r). 
The  notice  to  the  office  may  be  given  after  the  death  of  the  assured, 
and  priority  gained  thereby  (s).  And  now  by  the  30  &  31  Vict. 
c.  144,  the  notice  is  required  to  be  in  writing  {fj. 


(3.)  Insurances  in  mortgages  of  estates  for  lives. 

Where  a  mortgage  is  effected  by  a  tenant  for  life,  or  on  an  estate 
depending  upon  lives,  it  is  usual  to  insure  the  lives  of  the  cestuis 
que  vie,  as  a  further  security;  but  in  the  absence  of  any  such  stipu- 
lation the  Court  cannot  compel  the  parties  interested  to  insure  the 
lives  (u) 

Where  a  mortgagee  of  leaseholds  for  lives  insures  one  of  the 
lives,  the  insurance  monies  will  not  be  applied  in  part  redemption, 


(i)  Easp.  Stright,  2  D.  &  C.  314.  And 
see  Edwards  v.  Scott,  1  Man.  &  G.  962. 

(h)  Edwards  v.  Martin,'  1  Eq.  121, 
V.  C.  Stuart. 

(?)  AlUtson  v.  Chichester,  10  L.  E. 
C.  P.  319. 

(to)   West  y.  Reid,  2  Ha.  249. 

(n)  Cook  V.  Black,  1  ih.  390. 

(o)  Thompson  v.  Speirs,  13  Sim.  469  ; 
9  .Tur.  933;  Exp.  Wilkinson,  13  Sim. 
475;  overrulingDit^ico?!.  V.  Chamberlayne, 
11  a,  123, 


(p)  Gale  V.  Lewis,  9  Q.  B.  730 ;  16 
L.  J.  Q.  B.  119.  But  see  Exp.  Price,  3 
M.  D.  &  D.  586. 

(q) MusselVs Policy  Tr.,  15  Eq.  30,  V.G. 
Malins. 

[r)  Re  Raikes,  4  D.  &  C.  412.  See 
Exp.  Waithman,  2  M.  &  A.  364. 

(s)  Russell's  Policy  Tr.,  sup. 

{t)  Alletson  v.  Chichester,  sup.  See 
Gale  V.  Lewis,  sup. 

{u)  Grardley  v.  Garthwaite,  6  Mad.  96. 
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but  may  be  held  as  compensation  for  the  loss  to  his  security  by  the 
dropping  of  the  life  {x). 


(4.)  Where  mortgagee  company  is  its  own  insurer. 

Many  mortgages  of  policies  of  assurance  are  effected  by  insurance 
offices  for  securing  loans  on  lives,  and  other  terminable  life  in- 
terests ;  but  where  the  offices  are  their  own  insurers,  they  must 
be  careful  in  the  wording  of  the  covenant  for  securing  the  pre- 
miums {y),  otherwise  they  may  not  be  able  to  recover  the  premiums. 

Where  money  advanced  by  an  insurance  company  is  secured  by  a 
policy  of  assurance  effected  at  that  office  by  the  borrower,  and  by  a 
bond  with  sureties  for  securing  the  principal  money  and  interest, 
and  premiums ;  if  the  policy  becomes  forfeited  by  non-payment  of 
the  premiums,  a  Court  of  equity  will  not,  it  seems,  upon  the  death 
of  the  assured,  deprive  the  company  of  the  benefit  of  the  forfeiture, 
though  at  the  time  of  the  death  of  the  assured,  actions  had  been 
brought  by  the  company  against  the  sureties  for  the  premiums ; 
and  the  company  will  be  at  liberty  to  prosecute  an  action  for  prin- 
cipal and  interest  against  the  same  parties  {z). 

Where  a  policy  holder  borrows  money  on  his  policy  from  the  in-  (Jbmpany 
surance  company,  which  is  wound  up,  and  a  value  is  set  upon  the  ^°'"'  "''■ 
policy,  the  official  liquidator  of  the  company  cannot  set  off  the  debt 
against  such  value ;  nor  if  the  policy  holder  files  a  petition  for 
liquidation,  can  his  trustee  set  off  the  value  against  the  debt  {a), 

(5.)  Bonuses. 

Care  should  be  taken  that  the  mortgage  of  a  policy  carries  the 
bonuses  by  express  words  (h) ;  but  if  a  policy  of  assurance  be 
assigned  with  the  sum  assured,  future  bonuses  will  pass  with  it  (c) ; 
and  if  a  power  to  give  receipts  be  given  to  the  assignee,  he  will 
have,  even  without  the  aid  of  the  new  statute  {d),  a  right  to  demand 
the  money  without  the  concurrence  of  the  assignor's  representa- 
tive ;  but  the  Court  refused  to  give  costs  on  either  side,  on  the 

(x)  Milliken  v.  Kidd,  2  Conn.  &  L.  (a)  Sxp.  Prke,  10  Ch.  648. 

442 ;  4  Dr.  &  W.  274.  (6)  Gilly  v.  BurUy,  22  Beav.  619  ;  2 

{y)  Greij  V.  Ellison,  1  Giff.  438 ;  FUz-  Jur.  K  S.  897 ;  Boberts  v.  Edwards,  33 

William  v.  Price,  4  Jur.  N.  S.  889,  T.  C.  Beav.  259 ;  9  Jur.  N.  S.  1219. 

Stuart.  (c)    Parkes   v.    £oU,    9    Sim.    388  ; 

(s)  Edge  v.  Duke,  18  L.  J.  Ch.  183,  Courtney  v.  Ferrers,  1  ib.  137. 

M.  B.  W  30  &  31  Yict.  c.  144. 
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ground  that  the  only  object  of  the  parties  was  to  fix  each  other  with 
costs  (e). 


(6.)  Sub-mortgage  of  policy. 
If  a  policy  of  assurance  is  sub-mortgaged,  notice  should  be  given 
both  to  the  office  and  to  the  grantee  of  the  policy.  Where  a  mort- 
gagee of  a  policy  of  assurance  created  an  equitable  sub-mortgage 
by  deposit,  but  no  notice  was  given,  either  to  the  office  or  to  the 
original  mortgagor,  it  was  held  on  the  bankruptcy  of  the  original 
mortgagee  under  the  old  law  that  the  sub-mortgage  was  invalid 
against  his  assignees  (/).  In  such  a  case,  notice  of  the  sub- 
mortgage to  the  original  mortgagor  would  probably  have  been  suffi- 
cient without  notice  to  the  office  (g).  But  if  notice  of  the  original 
mortgage  had  been  given  to  the  office,  their  notice  of  the  sub- 
mortgage to  the  office  would  have  been  necessary  and  sufficient  (h), 

(7.)  Whether  policy  belongs  to  debtor  or  creditor. 

Where  an  insurance  is  effected  in  the  name  of  a  creditor,  the 
question  (unless  precluded  by  the  form  of  the  security)  may  arise 
whether  the  policy  belongs  to  him  or  is  redeemable  by  the  debtor. 
In  the  absence  of  contract,  express  or  implied,  a  policy  effected  on 
the  life  of  another  will  belong  to  the  person  who  effects  it  (i) ; 
especially  where  the  grantee  of  an  annuity  so  insures  the  life  of  the 
grantor  (k) ;  but  if  upon  an  insurance  by  a  creditor,  the  debtor 
pays  the  premiums  (i),  or  is  charged  with  them  in  account  (m),  or 
the  creditor  is  in  the  position  of  a  trustee  (n),  or  an  inference  other- 
wise arises  that  the  insurance  was  intended  as  a  security,  or  the 

(c)  Ottley  V.  Gfray,  16  L.  J.  Oh.  512  [k)  Law  v.  Warren,  Dru.  31 ;  Knox 

M.  E,,  sed  qiicere.  y.  Turner,  5  Ch.   615;  affirming  9  Eq. 

(/)  ^ay.  Wood,  3  M.  D.  &  D.  315.  155 ;  Freston  y.  Neele,  12  Ch.  D.  760. 

(g)  Bolt  Y.  Dewell,  4  Ha.  446.  (?)  Solland  v.  Smith,  6  Esp.  11  ;  Be 

(A)  Exp.  BameU,  1  De  G.  194;  Stork's  Tr.  1  Giff.  94;  5  Jur.  K  S. 
Thompson  v.  Tomkins,  2  Dr.  &  Sm.  8  ;      1153. 

8  Jur.  N.  S.  185.  (m)  Morland  v.  Isaac,  20  Beav.  389;  1 

(i)  2  Dav.  Conv.  678-8],  ed.  3;  Sum-  Jur.  N.  S.  989  ;  Holland  v.  SmUh,  sup.; 

phrey  v.  Arabin,  LI.  &  G.  temp.  Plunket,  Drysdale  v.   Piggott,  22  Beav.  238  ;  re- 

318;  Srownv.  Freeman,  4  De  G.  &  Sm.  versed  8  De  G.  M.  &  G.  546  ;  2  Jur. 

444;  Hxp.  Lancaster,  ib.  524  ;  Gottlieb  N.  S.  1078. 

V.  Cranch,  4  De  G.  M.   &  G.  440;  17  (n)  E xp.  Andrews,  lUaA.  51Z ;  I'Rase, 
Jur.  704  ;  Preme  v.  Erode,  2  De  G.  &  J.  41    0. 
682;  14  Jur.  N.  S.  746. 
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debtor  has  an  option  to  require  an  assignment  of  the  pohcy  (o)  ; 
the  policy  or  the  balance  of  the  insurance  monies  will  be  the  pro- 
perty of  the  debtor  after  payment  of  the  debt,  and  the  result  is  the 
same  if  the  insurance  be  on  the  life  of  a  surety,  instead  of  on  the 
life  of  the  principal  (p).  Usually,  in  the  case  of  a  secured  debt, 
the  intention  is  that  the  premiums  shall  be  paid  by  the  debtor,  and 
that  the  policy  shall  eventually  belong  to  him,  and  the  security  is 
framed  accordingly  (g). 

It  may  be  doubtful  whether  the  principle  applies  when  a  policy  In  case  of  an 
is  effected  by  the  grantor  of  an  annuity  (r),  unless  there  is  an 
express  contract  that  upon  the  annuity  being  redeemed,  the  policy 
shall  be  assigned  (s).  And  where  the  premiums  were  charged  to 
the  debtor's  account  in  the  books  of  the  creditor,  but  the  fact  was 
never  communicated  to  the  debtor,  who  was  ignorant  thereof,  the 
policy  was  held  to  belong  to  the  creditor  (t). 

When  the  grantee  of  an  annuity,  at  his  own  expense,  assured 
the  life  of  the  grantor  and  undertook,  when  the  annuity  was  re- 
deemed, to  assign  the  policy  to  the  grantor,  it  was  held  that  upon 
the  death  of  the  grantor  without  redeeming  the  annuity,  the  policy 
belonged  to  the  grantee  (u). 

Where  a  loan  was  agreed  to,  one  term  of  which  was,  that  the 
debtor's  life  was  to  be  insured  in  his  own  name  but  the  loan  went 
oS,  a  policy,  having  by  mistake  been  effected  in  the  name  of  the 
intended  creditor,  was  held  to  belong  to  the  debtor  (x). 

Where  a  purchase  of  a  reversionary  interest  in  other  property  On  setting 
was  set  aside  for  undervalue,  a  policy  kept  up  by  the  purchaser  at  ^e. 
his  own  risk  and  expense  was  held  to  belong  to  him  {y).     But  where 
the  policy  had  been  included  in  the  purchase,  but  had  been  allowed 
to  lapse  and  afterwards  a  policy  substituted  for  it,  the  substituted 
policy  was  held  to  belong  to  the  vendor  {z). 


(o)  JFilliams  v.  Atlcyns,  2  Jo.  &  Lat, 
603,  and  Mawkins  v.  Woodgate,  7  Beav. 
565 ;  8  Jur.  743,  (both  cases  of  annul 
ties)  ;  Exp.  Andrews,  sup. ;  Lea  v.  Jlin 
ton,  19  Beav.  324  ;  affirmed  5  De  G.  M. 
&  G.  823 ;  Courtenay  v.  Wright,  2  Gifif. 


(f)  Bruce  v.  Garden,  5  Ch.  32 ;  revers- 
ing 8  Eq.  430.  V.  C.  James. 

(m)  Bashford  v.  Cann,  sup. 

(k)  Martin  v.  The  West  of  England, 
<kc.  Co.,  i  Jut.  N.  S.  158,  V.  C.  Wood. 

{y)  Foster  v.  Boberts,  29  Beav.  467 ; 


337.  7  Jut.  N.  S.  400  ;  Bmnell  v.  Millar,  23 

(p)  Sell  V.  Aheame,  12  Ir.    Eq.  K.  Beav.  172 ;  8  Jur.  N.  S.  850 ;  Bromley 

578.  V.  SmUh,  26  Beav.  644  ;  5  Jur.  N.  S. 

(q)  2  Dav.  Uonv.  678-81,  ed.  2.  833. 

(r)  Morland  v.  Isaac,  sup. ;  Courtenay  (z)  Nesbitt  v.  Berridge,  4  De  G.  J.  & 

V.  Wright,  sup.;  2  Dav.  Conv.  679,  ed.  3.  Sm.  45 ;  10  Jur.  K.  S.  "53  ;  reversing 

(»)  Bashford  v.  Cann,  33  Beav.  109.  32  Beav.  282  ;  9  Jur.  N.  S.  1044. 
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(8.)  Extra  premiums  on  going  abroad. 

Where  the  assured  mortgaged  his  policy  to  the  assurance 
company  itself  to  secure  an  annuity,  and  covenanted  to  pay  extra 
premiums  on  going  abroad,  the  company,  having  effected  no  policy 
except  in  a  separate  branch  in  their  own  office,  could  not  recover 
the  extra  premiums  (a). 

Care  must  be  taken  by  the  mortgagee  that  the  extra  premiums 
are  paid  on  the  assured  going  abroad ;  but  where  an  agent  of  the 
company  received  the  premium  after  the  assured  went  abroad,  the 
company  was  precluded  from  insisting  on  the  forfeiture  (&). 

(9.)  Effect  of  smcide. 

Securities  of  this  kind  are  also  affected  by  the  death  of  the 
assured  by  the  hands  of  justice  (c),  or  by  suicide  when  sane  {d). 

A  policy  may  contain  a  stipulation  that  it  shall  be  valid  to  the 
extent  of  the  interest  of  any  bondjide  assignee,  notwithstanding  that. 
the  assured  should  commit  suicide  (e).  And  where  a  policy  con- 
taining a  stipulation  to  this  effect  was  mortgaged  with  other 
property  for  a  sum  exceeding  the  amount  of  the  policy,  and  the 
assured  committed  suicide  (during  a  fit  of  temporary  insanity), 
it  was  held  that  the  payment  of  the  sum  assured  to  the  mort- 
gagee did  not  give  the  insurance  company  any  equity  against 
either  the  property  comprised  in  the  mortgage  or  the  estate  of 
the  assured,  neither  the  doctrine  of  marshalling  nor  that  of  prin- 
cipal and  surety  being  applicable  to  such  a  case  (g). 

Where  the  terms  of  the  condition  were,  that  the  third  party  was 
to  be  indemnified  out  of  the  sum  assured  to  the  extent  of  his  interest, 

(a)  Oreyv.  Ellison,  1  GiS.  438  ;  2Jur.  Schwale,  3  C.  B.  437,  481,  n.;  Dufaur 

N.  S.  511  ;  Hutchinson  v.  Wilson,  4  Bro.  v.  Professional  Ass.,  25  Beav.  699  ;  4  Jur. 

C.  C.  488.     But  see  Earl  Fitzwilliam  v.  N.  S.  841. 

Price,  4  Jur.  N.  S.  889,  V.  C.  Stuart ;  (c)  Moore  v.  Woolsey,  sup.  ;  Cook  v. 

Brown  v.  Price,  ib.  882,  V.  G.  Stuart.  Black,  1   Ha.  390  ;  Dufaur  v.  Profes- 

(6)   Wing  v.  Sarvey,  5  De  G.  M.  &G.  sional  Life  Asso.    Co.,   sup.  ;  Jones  v. 

265  ;  18  Jur.  394.  Consolidated  Investment   Co.,  26  Beav. 

(c)   Amicable  Society   v.   Polland,   4  256  ;  5  Jur.  N.  S.  214. 

Bligh's  N.  S.  194  ;  2  Dow.  &  Cl.  1.  '  {g)  Solicitors  and  Oeneral  Life  Amur- 
Id)  Moore  v.  Woolsey,  4  E.  &  B.  254.  anas  Society  v.  Lamb,  1  H.  &  M.  716  ;  2 

But  see  Home  v.  Anglo-Australian,  <fcc.  De  G.  J.  &  Sm.  251 ;  10  Jur.   N.   S. 

Co.,  7  Jur.  N.  S.   673;  BorradaiU  v.  739, 

Hunter,   5  Man.   &  G.    639;    Clift    v. 
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an  inquiry  was  directed  whether  he  had  any  securities  for  his  debt 
other  than  the  policy  in  order  to  ascertain  such  interest  (h). 

A  deposit  and  agreement  to  assign,  or  a  mere  letter  charging  '^tat  an 

.  .  ,  .       assignment 

the  policy  with  a  floating  balance,  is  a  sufficient  assignment  withm  within  clause, 
this  clause  (i) ;  and  notice  need  not  be  given  to  the  office  (ft). 

A  stipulation  to  take  effect  in  case  of  the  suicide  of  the  assured, 
'  if  any  third  party  have  acquired  a  honafide  interest  by  assignment 
or  by  legal  or  equitable  lien  for  a  valuable  consideration,  or  as 
security  for  money,'  does  not  apply  in  favour  of  the  trustee  in 
bankruptcy  of  the  assured  (J). 

Where  an  insurance  company  advanced  money  on  the  security  of 
a  policy  effected  in  their  office,  and  containing  such  a  stipulation,  the 
company  was  held  to  be  a  '  third  party  '  within  the  meaning  of  the 
stipulation ;  the  condition  being  intended  for  the  benefit  of  the 
assured  in  order  to  render  the  policy  an  available  security  (m). 

Where  the  policy  is  to  be  void  if  the  assured  '  died  by  his  own 
hands,'  all  acts  of  voluntary  self-destruction  are  included,  and  the 
clause  is  not  limited  to  acts  of  felonious  suicide  (?i). 


(10.)  Effect  of  misrepresentation. 

The  validity  of  a  security  on  a  policy  of  assurance  may  be  affected 
by  misrepresentations  of  the  assured  as  to  health  or  age  at  the 
time  when  the  policy  is  effected,  even  although  the  fact  may  be 
immaterial  (o). 

It  is  of  great  importance,  therefore,  that  the  mortgagee  of  a 
policy  of  assurance  should  ascertain  that  no  misrepresentation  or 
suppression  of  facts  was  used  in  effecting  the  policy,  and  also  if  the 
policy  is  not  in  the  name  of  the  cestui  que  vie,  that  the  assured  had 
an  insurable  interest  at  the  date  of  the  policy. 


(h)  Cook  V.  BlacJc,  sup. 
(i)  Cook  V.  Black,   mp.;   Dufaur  v. 
Professional  Life  Ass.  Co.,  sup.;  Jones y. 
Consolidated  Investment  Co.,  siip. 
(k)  lb. 

Foster,   .5  Jnr.  N".  S. 
1  E.  &  E.  463  ;  5  Jur. 


(I)  Jackson  y. 
547,  in  Exc.  Ch. ; 
N.  S.  1247. 

(m)   White    v. 


The    British    Empire 


Muttcal  Life  Assnirance  Co.,  7  Eq.  396, 
V.  C.  Malins. 

(»)  Borradaile  v.  Hunter,  sup.;  Clift 
T.  Schicabe,  3  C.  B.  437. 

(o)  Anderson  v.  Fitzgerald,  4  H.  L. 
484 ;  17  Jur.  995  ;  Casenove  v.  British 
Equitable  Insurance  Co.,  5  Jur.  N.  S. 
1309  ;  28  L.  J.  C.  P.  259,  in  Exc.  Ch.;  6 
Jnr.  N.  S.  826 ;  29  L.  J.  C.  P.  160. 
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(11.)  Interest  in  life. 
14  Geo.  3,  The  14  Geo  3,  c.  48,  prohibits  insurances  to  be  made  by  persons 

having  no  interest  in  the  event  insured ;  and,  by  sect.  3,  provides 
that  no  greater  sum  shall  be  recovered  or  received  from  the  insurers 
than  the  amount  or  value  of  the  interest  of  the  assured  on  such  life. 
It  is  a  question  whether  this  act  applies  to  benefit  insurance 
societies  constituted  under  the  Friendly  Societies  Acts  (p). 


c.  48. 


Insurable  As  to  vyhat  Constitutes  a  sufficient  interest  to  support  a  life  policy, 

interest  in  ,  , 

poUoy.  see  (q). 

An  insurance,  effected  upon  a  life  in  which  the  person  effecting  it 
has  no  interest,  is  void  under  14  Geo.  3,  c.  48 ;  but  a  person's 
interest  in  his  own  life,  and  a  creditor's  interest  in  the  life  of  his 
debtor,  are  sufficient  to  give  validity  to  an  assurance  (r),  though 
the  debtor  be  an  infant  (s) ;  but  the  debt  must  not  be  won  at 
play  (t),  and  the  debtor  must  not  be  an  alien  enemy  (u). 

A  surety  has  an  insurable  interest  in  the  life  of  his  principal  («). 

It  has  been  held  that  a  wife  has  an  insurable  interest  in  the  life 
of  her  husband  (y) ;  but  the  principle  of  this  is  not  obvious,  for  a 
husband  has  not  an  insurable  interest  in  the  life  of  his  wife  (z), 
nor  a  father  in  the  life  of  his  child  (a). 

The  Income  Tax  Act,  16  &  17  Vict.  c.  34,  s.  54,  seems  to  assume 
that  a  husband  has  such  an  interest  in  the  life  of  his  wife. 

The  expectancy  of  an  heir  or  next  of  kin  does  not  give  an  insur- 
able interest  (6). 

{p)  Brown  \.  Freeman,  i  Do  G.  kSm.  (x)   Lea  v.    Sinton,   19  Beav.   324; 

444.  affirmed  5  De  G.  M.  &  6.  823 ;  24  L.  T. 

(?)  2  Dav.  Conv.  530,  n.  ed.  3  ;  Bun-  101. 

yon  on  Life  Assurance,  pp.  14,  et  seq.  (y)  Meed  v.  Eoyal  Exchange  Asswrance 

(r)  Lindenau  v.  Besborough,  8  B.  &  C.  Co.,  Peake's  Add.  Ca.  70. 

586  ;  Morland  v.  Isaac,  20  Beav.  389 ;  1  (a)  76. 

Jur.  N.  S.  989  ;  DrysdaU  v.  Pigott,  22  (a)  Sal/ord  v.  £ymer,  10  B.  &  C.  724; 

Beav.  238  ;  reversed  8  De  G.  M.  &  G.  Stison  v.  Blockwell,  4  Ha.  434  ;  9  Jur. 

546  ;  2  Jur.  N.  S.  1078.  390. 

(«)  Dwyer  y.  Edie,  2  Park,  914.  (6)  Imma  v.   Crawford,  2  B.  &  P. 

(<)  /6.  N.  E.  324.     But  see  Cooke  v.  Field,  19 

(m)  FlinM  v.  Waters,  15  East,   260  ;  L.  J.  Q.  B.  441  ;  Bunyon,  Ass.  16. 
Harman  v.  Kingston,  3  Camp.  153. 
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(12.)  In  whose  name  policy  should  be  taken. 

As  an  insurance  effected  upon  a  life,  in  which  the  person  effect- 
ing it  has  no  interest,  is  void  (c),  it  was  formerly  held,  that  the 
interest  in  a  policy  effected  in  the  name  of  the  creditor  failed  when 
the  debt  was  paid  off  (d),  and  consequently  the  policy  was  effected 
in  the  name  of  the  debtor  (e) ;  but  Godsall  v.  Boldero  (/ )  is  over- 
ruled {g),  on  the  ground  that  life  assurance  is  not  a  contract  of 
indemnity,  but  simply  a  contract  to  pay  a  certain  sum  in  the  event 
of  death. 

When  payment  had  been  made  covering  the  whole  amount  of  the 
plaintiff's  insurable  interest  in  the  life  assured,  payment  of  a  further 
policy  upon  the  same  life  could  not  be  enforced  {h). 

(13.)  Necessity  of  an  assignment. 

Hence,  if  a  policy  be  effected  for  the  purpose  of  a  mortgage 
security,  there  are  advantages  in  taking  it  in  the  name  of  the  mort- 
gagee, which  removes  some  of  the  risks,  and  avoids  the  necessity  of 
an  assignment. 

Where  a  policy  is  deposited  as  security  without  assignment,  the 
assignees,  though  entitled  to  the  money,  must  take  it  subject  to 
the  lien  (i). 

(U.)  Statute  30  &  31  Vict.  c.  144. 

By  30  &  31  Vict.  c.  144,  an  assignee  of  a  policy  of  assurance,  who 
has  given  notice  to  the  assurance  company  as  required  by  the  act  (k), 
may  sue  in  his  own  name,  and  the  date  of  the  receipt  of  the  notice 
will  regulate  the  piiority  of  all  claims  under  any  assignment  (Z). 

An  agreement  for  a  mortgage,  though  accompanied  by  a  deposit 
of  the  poUcy,  is  not  an  equitable  assignment  within  the  act  (m). 

A  written  notice  must  be  given  of  the  date  and  purport  of  the 

(c)  14  Geo.  3,  0,  48.  But  see  Green  v.  Ingham,  2  L.  E.  C.  P. 

id)  Oodsall  V.  Boldero,  9  East,  72.  525  ;  Broadbent,  app.,  Farley,  resp.,  li 

(e)  Ashley  v.  A.  3  Sim.  149.  C.  B.  N.  S.  214. 

(/)  Sup.  W  30  &  31  Vict.  e.  144. 

(g)  Dolby  v.  The  India  <fc  London  Life  (l)  lb.  sec.  3. 

Assurance  Co.,  15  C.  B.   365  ;  Law  v.  (m)  Crossley  v.  CUy  of  Glasgow  Life 

The  London  and  IndispuiabU  Life  Policy  Assurance  Co.,   4  Ch.  D.  421,  M.  R.; 

Co.,  1  K.  &  J.  223;  1  Jur.  N.  S.   178 ;  Spencer  v.  CUrlce,  9  ib.  137,  V.  C.  Hall. 

Mobson  V.  McCreighi,  25  Beav.   272;  4  &fe  B£  Haycock's  Policy, lib.  6\\,'K.'R.; 

Jur  N.  S.  269.  ""''  Scottish  Amicable  Society  v.  Fuller,  2 

(A)  Eebdon  v.  West,  3  B.  &  S.  579.  Ir.  Eq.  L.  R.  53. 

(i)  Gibson  v.  Overbury,  7  M.  &  W.  557. 

Digitized  by  Microsoft® 


610  MORTGAGES  OP  POLICIES   OP  ASSURANCE.  Chap.  46. 

SO  &  31  Tict.  assignment  to  the  insurance  company,  at  their  place  of  business,  as 
in  the  act  mentioned,  and  the  assignment  may  be  in  the  form  set 
forth  in  the  schedule  to  it  (n). 

As  to  the  necessity  of  a  power  of  attorney  and  receipt  clause  in 
a  mortgage  of  a  policy  since  this  statute,  see  (o). 


(15.)  Contingencies  for  which  the  mortgage  should  provide. 

Mortgages  of  policies  and  other  analogous  descriptions  of  pro- 
perty, in  order  to  give  proper  security  to  the  mortgagee,  should  be 
prepared  with  a  view  to  three  contingencies  :  namely,  foreclosure, 
for  which  purpose  there  should  be  the  ordinary  proviso  for  redemp- 
tion (p) ;  the  receipt  by  the  mortgagee  of  the  money  assured  or 
other  property  mortgaged,  which  is  the  object  of  the  usual  declara- 
tion of  trust ;  and  sale  for  which  the  usual  power  is  inserted, 
with  such  additions  or  qualifications  as  the  nature  of  the  property 
may  suggest,  and  which,  where  there  is  a  policy,  should  include  an 
authority  to  sell  by  way  of  surrender  to  the  of&ce  granting  it  {q). 

(16.)  Covenant  to  keep  up  policy. 

The  mortgage  must  contain  a  covenant  to  keep  up,  and  if  re- 
quired, to  restore  the  policy.  The  covenant  to  keep  up  the  insur- 
ance should  be  in  terms  negative,  i.e.,  that  the  mortgagor  will  not 
do  any  act  by  which  the  policy  may  be  avoided,  and  not  merely 
affirmative  that  he  will  do  all  acts  requisite  for  keeping  up  the 
policy,  otherwise  the  avoidance  of  the  policy  by  the  suicide  of  the 
assured  will  not  be  a  breach  of  the  covenant  (r).  Where  a  policy 
was  assigned  with  a  covenant  to  do  no  act  by  which  the  policy 
might  be  avoided,  and  the  covenantor  avoided  it  by  going  beyond 
the  limits  of  Europe  without  the  required  licence,  the  Court 
directed  that  the  measure  of  damages  should  be  the  market  value 
of  the  policy  at  the  time  of  the  breach  of  covenant,  considering  as 
a  fact  that  the  defendant  had  covenanted  to  pay,  and  would  pay  the 
premiums  (s). 

(?^)  Sec.  3  &  5.  (j)  2  Dav.  Conv.  681,  ed.  2. 

(o)  2  Dav.  Conv.  1043,  ed.  3.  (r)  lb.  683-4  j  Dormayy.  Borradaile, 

(p)  See  Slade  v.   Bigg,    3  Ha.   35 ;  6  C.   B.  380  ;   11  Jur.  231  ;  S.  C.  10 

'm  V.  Hanham,  9  Ha.  62 ;  15  Jur.  Bear.   335.      See    2   Dav.    Conv.  628, 


506,  and  per  Turner,  L.  J.  in  Drysdale  v.       n.  (o),  ed.  3. 

Piggott,  8  De  G.   M.  &  G.  552 ;  2  Jur.  (s)  Hawkins  y.  CouUhurst,  12  W.  R. 

N.  S.  1078.  825  ;  2  Dav.  683-4,  ed.  3. 
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Where  the  mortgagor  merely  covenants  to  keep  up  the  policy,  or 
in  default  that  the  mortgagee  may  pay  the  premiums  and  add  the 
amount  to  his  debt,  the  damages  for  breach  of  such  covenant  are 
nominal :  the  remedy  is  to  add  the  premiums  to  the  debt ;  but 
where  the  covenant  is  to  repay  the  premiums  the  amount  paid  is 
the  measure  of  the  damages  (t). 

Where  the  policy  lapses  through  the  misconduct  of  the  mort- 
gagor, a  substituted  policy  forms  part  of  the  mortgage  (w). 

(17.)  Future  premiums  barred  by  certificate  in  bankruptcy. 

A  covenant  by  the  mortgagor  to  pay  future  premiums  is  now 
provable  in  bankruptcy,  and  any  claim  for  them  is  barred  by  the 
certificate. 

Under  the  earlier  bankruptcy  laws  contingent  debts  were  in- 
admissible to  proof.  By  6  Geo.  4,  c.  16,  s.  66,  and  B.  A.  1849, 
s.  177,  debts  payable  upon  a  contingency  were  admissible  to  proof; 
but  a  covenant  to  pay  future  premiums  was  held  not  to  fall 
within  these  sections  (x). 

By  B.  A.,  1861,  s.  154,  a  special  provision  enabled  a  value  to 
be  set  upon  a  covenant  to  pay  future  premiums  for  the  purpose 
of  proof,  and  the  certificate  was  a  bar,  whether  the  covenantee 
proved  or  not  (y). 

By  B.  A.,  1869,  s.  81,  a  still  wider  provision  is  made  for  proof 
and  valuation  of  all  debts  and  liabilities  of  every  kind ;  and  proof 
for  future  unpaid  premiums  must  now  be  made  under  that  sec- 
tion (z),  which  is  of  the  most  general  character  (a). 

(18.)  Generally. 
Where  a  mortgagor  of  a  policy  of  assurance  becomes  banlcrupt, 
but  continues  to  pay  the  premiums,  his  estate  has  a  lien  on  the 
policy  monies  with  interest  at  4  per  cent.  (6) ;  and  the  administra- 

(<)  Srovm  V.  Price,  i  Jm.  N.  S.  882-9,  (y)  Saunders  v.  Best,  17  C.  B.  N.  S. 

V.  C.  Stuart.  731  ;  10  Jur.  N.  S.  1204. 

(m)  Nesbitt  v.  Serridge,  38  Beav.  282  ;  (z)  32  &  33  Vict.  c.  71,  s.  31. 

9  Jur.  N.  S.  1044,  M.  E.  (a)  Ei^.    Waters,    8  Ch.   562 ;   Exp. 

(x)  Attwood  V.  Partridge,  i  Bing.  209  Naden,  9  ib.  670;  and  see  Exp.  Neal,  14 

(under  act  Geo.  4) ;  Mitcalfe  T.  Hanson,  Ch.  D.  579,  C.  A. 
1  L.  R.  H.  L.  242  (under  B.  A.  1849) ;  (6)  Shearman  v.  ErUish  Empire,  &c. 

Warburg -T.  TucJcer,  5  E.  &  B.  384;  1  Co.,   14  Eq.   4,   M.   R.      But  qu.   see 
E.  B.   &  E.  914  ;  1  Jur.   N.   S.   871 ; '    Saunders  v.  Dunman,  7  Ch.  D.  825,  829, 

4  *.  1142.  J-  ^^^ 
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'  Debenture. ' 


Right  of 
sale. 


Power  of 
attorney. 


tor  of  a  mortgagor  not  bankrupt  was  held  entitled  to  a  similar 
lien  (c). 

Under  the  usual  declaration  of  trust  to  receive  the  policy  monies 
on  the  death  of  the  mortgagor,  the  mortgagee  cannot,  without  a 
special  power,  sell  the  policy  (d) ;  hut  upon  foreclosure  of  the  rest 
of  the  mortgaged  property,  he  is  still  entitled  to  retain  the 
policy  (e). 

Where  notice  of  a  mortgage  on  a  policy  has  been  given  to  the 
ofBce,  they  are  entitled  to  require  proof  of  satisfaction  of  the  mort- 
gage, although  no  claim  has  been  made  by  the  mortgagee ;  as  the 
latter  might,  by  virtue  of  the  Policies  of  Assurance  Act,  1867 
(30  &  31  Vict.  c.  144),  have  sued  the  office  in  his  own  name  (/). 

A  mortgage  of  a  life  policy  is  a  mortgage  of  '  property,'  so  as  to 
require  an  ad  valorem  stamp  (g). 

A  policy  of  assurance  is  included  in  the  term  '  securities  for 
money '  in  a  will  (h). 

A  policy  of  assurance  on  the  life  of  a  debtor  is  a  security  for  a  sum 
to  be  paid,  and  may  pass  in  a  will  under  the  word  '  debenture  '  (i). 

A  mortgagee  of  a  policy  is  usually  entitled  to  a  sale  on  default ; 
but  if  the  policy  has  been  assigned  to  the  mortgagee  on  trust  to 
receive  the  monies  to  become  payable,  and  thereout  pay  the 
expenses  and  mortgage  debt,  and  pay  the  residue  to  the  mortgagor, 
the  Court  cannot  direct  a  sale  of  the  policy ;  the  mortgagee  must 
wait  till  the  death  of  the  mortgagor  before  he  can  make  the  security 
available  (k). 

A  power  of  attorney  to  receive  the  insurance  money  is  valid, 
although  it  cannot  come  into  operation  until  the  death  of  the 
principal  (1) ;  and  the  concurrence  of  the  executors  cannot  be 
required  (m).  The  express  power  to  give  receipts  was  once 
material  (w),  but  is  now  of  no  moment,  having  regard  to  the  ex- 


(c)  Norris  v.  CaUdoniam  Insurance  Co., 
8  E(i.  127,  M.  R.,  sed  qu. 

(d)  Dyson  v.  Morris,  1  Ha.  413 ; 
brougham  v.  Squire,  1  Drew.  151  ;  The 
Stamford,  Spalding  and  Boston  Banking 
Co.  V.  Ball,  4  De  G.  F.  &  Jo.  310  ;  8  Jur. 
N.  S.  420 ;  31  L.  J.  Ch.  143. 

(e)  Dyson  v.  Morris,  sup. 

If)  EeEaycock's  Policy,  1  Ch.  D.  611, 
M.  R. 
(g)  Caldwell  v.  Dawson,  6  Exc.  1. 
(A)  Lawrence  v.   Galsworthy,   3  Jur. 


ISr.  S.  1049. 

(i)  Phillips  V.  Eastwood,  LI.  &  G. 
temp.  Sug.  270. 

(k)  Dyson  v.  Morris,  sup.  See  Broug- 
ham T.  Squire,  sup.  ;  Stamford,  &c. 
Banking  Co.  v.  Ball,  sup. 

(I)  Pearson  v.  Amicable  Office,  27  Boav. 
229. 

(m)  Ottley  V.  Gray,  16  L.  J.  Ch.  512. 

(n)  Brazier  v.  Hudson,  9  Sim.  1 ; 
Desborough  v.  Harris,  5  De  G.  M.  &  G. 
439  ;  Glyn  v.  Locke,  3  Dr.  &  W.  11. 
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tensive  powers  of  giving  receipts  now  conferred  on  mortgagees  and 
trustees  (o). 

Where  a  person,  with  whom  a  policy  of  assurance  is  deposited  by 
way  of  security,  is  appointed  executor  of  the  mortgagor,  and  he  is 
obliged  to  give  a  receipt  as  executor,  that  will  not  render  the  whole 
sum  assets  in  his  hands  {p). 

(o)  Lord  St.  Leonards'  Act,  22  &  23  {p)  Olaholm  v.  Rovmiree,  6  A.  &  E. 

Vict.  c.  35,8.  23.    And  Lord  Cranworth's      710. 
Act,  23  &  24  Vict.  c.  145,  ss.  29,  34. 
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FEAUDULENT  MORTGAGES  UNDEU  13  ELIZ.  C.  5, 

Sect.  Page 

1.  Preference  at  common  law        .....  514 

2.  St.  13  Eliz.  C.5 515 

3.  Presumption  of  fraud  from  continuance  in  possession .  516 

4.  What  insolvency  is  within  the  statute  .         .        .  518 

5.  The  intent  to  defraud 519 

6.  Subsequent  creditors         ......  521 

7.  Ante-nuptial  and  post-nuptial  settlements      .         .     ,  622 

8.  Trust  deeds  for  creditors  ......  524 

9.  Consideration  may  he  proved  aliunde    .         .         .     .  524 

10.  Purchase  in  name  of  wife,  Ac.  ....     525 

11.  Suits  to  set  aside  settlements  under  the  statute        .     .     525 

(1.)  Preference  at  common  law. 

At  common  law  a  debtor  may  prefer  any  creditor,  or  any  set  of 
creditors  (a) ;  and  that  although  he  is  insolyent  (&),  and  though 
such  preference  would  be  void  under  the  bankruptcy  acts.  And 
even  a  declaration  of  trust  by  the  debtor  of  property  for  his  creditor, 
though  uncommunicated  to  him,  is  valid,  notwithstanding  the 
debtor  knew  he  was  insolvent  (c).  And  a  warrant  of  attorney 
given  voluntarily,  although  to  the  prejudice  of  other  judgment 
creditors,  is  not  unlawful  or  fraudulent  (d). 

But  even  at  common  law  and  independently  of  statutes,  a  secu- 
rity to  a  creditor  may  be  void,  if  fraudulent  or  made  upon  a  secret 
trust  for  the   creditor ;    and  the    effect  which    the  retention  of 


[a)  Eolhird  v.  Anderson,  5  T.  R.  235  ;  Evans  v.  Jones,  3  H.  &  C.  423  ;  11  Jnr. 

EstiDick  V.   Cartland,  ib.   ili  ;  Goes  v.  N.  S.  784 ;  Middleton  v.  Pollock,  2  Ch. 

Neale,  5  J.  B.  Moore,  19  ;  Eveleigh  v.  D.  104,  M.  R. 

Purssfovd,  2  Mo.  &  Rob,  539  ;   Westlury  (c)  Middleton  v.  Pollock,  sup. 

V.  Glapp,  12  W.  R.  511.  V.  C.  Wood.  (d)  Holbird  v.  Anderson,  sup. 

(6)  Nunn  v.  Wilsmore,  8  T.  R.  528 ; 
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possesBion    has    upon   mortgages  of   chattels  has  already  been 
considered  (e). 

But  specific  provision  has  been  made  by  the  legislature  for 
declaring  void  all  dispositions  of  property  made  to  defeat  credi- 
tors, and  specially  by  the  following  statute,  and  the  bankrupt  laws. 


(2.)  St.  IQ  Eliz.  c.  5. 

The  13  Eliz.  c.  5  (/)  enacted,  that  "all  and  every  feoffment, 
gift,  grant,  ahenation,  bargain,  and  conveyance  of  lands,  tenements, 
hereditaments,  goods,  chattels,  or  of  any  of  them,  or  of  any  lease, 
rent,  common  or  other  profit  or  charge  out  of  the  same  lands,  tene- 
ments, hereditaments,  goods,  and  chattels,  or  any  of  them,  by 
writing  or  otherwise  ;  and  all  and  every  bond,  suit,  judgment,  and 
execution,  at  any  time  had  or  made  to  or  for  any  intent  or  purpose  Intent  to 
to  delay,  hinder,  or  defraud  creditors  or  others  of  their  just  and 
lawful  actions,  suits,  debts,  accounts,  damages,  penalties,  for- 
feitures, heriots,  niortuaries,  or  relie'fs,  shall  be  deemed  and  taken 
(only  as  against  such  person  or  persons,  his  or  their  heirs,  suc- 
cessors, executors,  administrators,  and  assigns,  and  every  of  them, 
whose  actions,  suits,  debts,  accounts,  damages,  penalties,  for- 
feitures, heriots,  mortuaries,  and  reliefs,  by  such  guileful,  covinous, 
or  fraudulent  devices  and  practices  as  is  aforesaid,  are,  shall,  or 
might  be  in  any  ways  disturbed,  hindered,  delayed,  or -defrauded), 
to  be  clearly  and  utterly  void,  frustrate,  and  of  none  effect."  And 
a  penalty  is  inflicted  of  one  year's  value  of  the  lands,  and  the  whole 
value  of  the  goods,  and  the  sum  contained  "  in  the  covinous  or 
feigned  bond,"  on  parties  and  privies  to  the  transaction  who  shall 
defend  the  same,  or  alien  or  assign  the  lands  or  goods  to  him  or 
them  conveyed  or  assured,  and  imprisonment  for  one-half  year  (g) ; 
one  moiety  of  the  penalty  to  go  to  the  queen,  and  the  other  to  the 
party  grieved. 

But  it  is  provided  {h)  that  the  act  shall  not  extend  to  any  estate  Bond  fide 
or  interest  in  lands,  goods,  or  chattels,  had,  made,  conveyed,  or  ^ot  affected, 
assured,  which  estate  or  interest  shall  be  upon  good  consideration, 

(e)  TwynSs  Gase,  3  Bep.    80;    sup.  ments,  &c.,  as  mentioned  in  the  other 

p.  426.  parts  of  the  clause,  4  East,  15  ;  but  sea 

(/)  Made  perpetual  by  29  Eliz.  c.  5.  Butcher  v.  Harrison,  4  B.  &  Ad.  129. 

(gr)  Sect.  3.     Nota,    Although  in  the  The  trustees  in  bankruptcy  are  parties 

latter  part  of    this  section,   the    word  grieved  within  the  act.     lb.,  and  inf. 

"bond"  only  is  used,   yet  it  must  be  p.  526 (i). 
taken    to    eztend   to  feoffments,  judg-  (A)  Sect.  6. 

L  L  2 
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and  bond  fide  (i)  lawfully  conveyed  or  assured  to  any  person  or 
persons,  not  having  at  the  time  of  such  conveyance  or  assurance  any 
manner  of  notice  or  knowledge  of  such  covin,  fraud,  or  collusion  as 
aforesaid  (k). 
What  property  This  statute  Only  applies  to  such  things  as  may  be  taken  in 
execution,  and,  therefore,  previous  to  1  &  2  Vict.  c.  110,  the 
assignment  of  a  bond  was  not  within  the  statute  (l) ;  nor  an  assign- 
ment of  stock  (m)  ;  nor  of  any  chose  in  action  (m)  j  nor  were  copy- 
holds, it  seems,  within  the  act  (o),  unless  by  tenure  or  special 
custom  they  were  subject  to  debts  (p). 

But  it  seems  that  such  property  might  have  been  affected  by 
that  act,  taken  in  connexio'n  with  the  Insolvent  Debtors'  Act,  in 
the  event  of  a  subsequent  insolvency  (g'),  or  taken  in  connection 
with  the  subsequent  death  of  the  debtor,  when  the  creditors  might 
reach  all  the  personal  property  (r) ;  and  now  cash,  bank  notes,  and 
stock,  and  all  such  choses  in  action  as  by  virtue  of  1  &  2  Vict. 
c.  110,  s.  12  (s),  may  be  taken  in  execution,  fall  within  the 
act  (t ),  as  also  a  policy  of  insurance  (u)  ;  and  even  property  which 
cannot  be  taken  in  execution  under  1  &  2  Vict.  c.  110,  is,  in 
bankruptcy,  brought  within  13  Eliz.  c.  5  {x) ;  as  also  copyholds, 
which  are  now  subject  to  execution  (y). 


(S.)  Presumption  of  fraud  from  continuance  in  possession. 

Continuance  in  possession  by  the  grantor,  after  a  bill  of  sale,  is 
a  sign  of  a  trust  for  his  benefit ;  and  the  effect  thereof,  in  cases 
irrespective  of  the  statute,  has  been  already  considered  (z). 

It  is  unnecessary  that  the  assignment  of  the  chattels  should  be 
followed  by  possession  in  order  to  make  it  valid  against  the 
assignor  himself,  or  against  his  creditors,  who  are  cognisant  of  and 
take  part  in  the  arrangement  under  which  it  is  made,  or  which 
proceeded  upon  the  assumption  of  its  validity,  or  against  strangers  (a). 

(i)  See  1  FonU.  Eq.  270—275.  (r)  lb. 

(4)  See    Morewood    v.    S.    Yorkshire  (s)  Sup.  p.  140. 

n.  Co.,  3  H.  &  N.  798.  (0  Barrack  v.  McCulloch,  3  K.  &  J. 

{I)  Sims  V.  Thomas,  12  A.  &  E.  536.  110. 

(m)  DvMdas  v.   Vutetis,    1   Ves.  jun.  («)  Stokoe  v.  Cowan,  29  Beav.    637  ; 

196.  7  Jur.  N.  S.  901. 

(«)  Norcutt  V.  Dodd,  Cr.  &  Ph.  100  ;  (a;)  1  Sm.  L.  C,  38—9,  ed.  6. 

10  L.  J.  Ch.  296,  N.  S.  (y)  lb.                     < 

(o)  Matthews  v.  Feaver,  1  Cox,  278.  (a)  Sup.  p.  427,  and  cases  there  cited. 

( d)  lb.  (o)  Ste'cl    v.    £rown,    1  Taunt.    381  ; 

(j)  Norcutt  V.  Dodd,  sup.  Robinson  v.   McDonnell,   2  B.   &  Aid. 
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Neither  is  the  possession  of  the  assignor  fraudulent  where  he  is  Tenants  in 
tenant  in  common  with  the  purchaser,  because  the  possession  of  '=°™""'°- 
one  tenant  in  common  is  the  possession  of  all  (b).  The  possession 
is  not  fraudulent  as  between  the  contracting  parties  where  the 
assignee  lends  the  goods,  or  lets  them  on  hire  to  the  debtor  if  they 
are  publicly  purchased,  and  a  biU  of  sale  is  taken  from  the 
sheriff  (c).\  A  fictitious  sale  without  assignment  resting  upon  a 
receipt  and  delivery,  may  be  avoided  (d). 

The  rule  as  to  continuance  in  possession  also  does  not  apply  to  Unfinished 

chattel, 
an  unfinished  chattel  which,  having  been  appropriated  as  the  pro- 
perty of  the  assignee  by  payment  of  part  of  the  price  or  other 
equivalent,  is  left  in  the  assignor's  possession  during  a  reasonable 
time  for  completion  or  repair.  Such  is  an  unfinished  ship  in  the 
yard  of  the  builder  (e) ;  and  the  right  of  the  assignee  will  not  be 
afi'ected  by  a  particular  custom  of  the  assignor  to  build  ships  for 
sale  on  his  own  account  (/). 

The  earlier  decisions  in  regard  to  retention  of   possession  (^r)  Earlier  cases 
have  been  qualified  by  the  later  cases.     Thus  the  notoriety  of  the  i"  '  ^  ■ 
transfer  will  negative  the  presumption  of  fraud,  as  in  the  case  of 
seizure  by  a  sheriff  (/i) ;  and  although  remaining  in  possession  is  a 
very  material  circumstance  where  the  conveyance  is  absolute,  yet 
where  the  transaction  is  a  mortgage,  the  absence  of  change  of  pos-  Mortgage, 
session  is  no  evidence  of  fraud  (i)  if  the  possession  is  consistent 
with  the  mortgage  deed  (k).     But  if  the  security  be  absolute  in 
form,  with  an  agreement  that  the  debtor  shall  remain  in  possession 
for  a  limited  time,  or  that  it  shall  be  void  on  payment  at  a  future 
day,  it  will  be  bad  unless  the  grantee  take  possession  as  if  there 
were  no  such  provision  (Z). 

134  ;  Besscy  v.  Wiiidlmm,  6  Q.  B.  166 ;  Sm.  558  ;  32  L.  J.  Oh.  503. 

White  v.  Morris,  11  C.  B.  1015  ;  Olliver  (f)  Eoldenwss  v.  Eankin,  sup. 

V.  King,  8  De  G.  M.  &  G.  110.  (gr)  Seed  v.    Blades,    5  Taunt.    212  ; 

(6)  lie  Matthews,  1  Atk.  185.  Paget  v.  Perchard,  1  Esp.  205 ;  Martin 

(c)  ICidd  V.  Jiawlinson,  2  B.  &  P.  59  ;  v.   Perchard,   2  W.   Bl.    702  ;   Wordall 

3  Esp.  52  ;   WatUns  v.  Birch,   4  Taunt.  v.  Smith,  1  Camp.  333. 

822  ;  Dawson  v.  TVood,  3  ib.  256  ;  Wood-  {h)  Latimer  v.  Batson,  4  B.  &  Cr.  652  ; 

ham  V.  Baldock,  Gow,  35  ;  J.  B.  Moore,  Leonard  v.  Baker,  1  M.  &  S.  251  ;   Wat- 

11  ;  Outhrie  y.  Wood,  1  Stark.  367.  hins  v.  Birch,  sup.  ;  Jezeph  v.  Ingram, 

{d)  Bowes  v.  Foster,  2  H.  &  N.  779.  8  Taunt.  838  ;  Kidd  r.  Rawlins  in.  sm  ; 

(e)  Fish.   Mtg.  239,  ed.  3.      Woods  v.  Cole  v.  Davies,  1  Lord  Eaymond,  724 ; 

MiisscU,    5   B.    &  Aid.    942 ;  Clarke  v.  Macdona  v.  Swiney,  8  Ir.  C.  L.  73. 

Spencc,  4  A.   &  E.   448 ;  Holderness  v.  (i)  Sup.  p.  429,  and  cases  there  cited. 

Rankin,  28  Beav.  180  ;  2  De  G.  F.  &  J.  (Jc)  lb.,  and  Riches  y.  Evans,  9  C.  &  P. 

258  ;    Sioainston  v.    Clay,  4  Giff.  187  ;  640. 

9  Jur.  N.  S.   401  ;  varied  3  De  G.  J.  &  (I)  Edwards  v.  TIarbev,  2  T.   E.  537  ; 
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(4,)  What  insolvency  is  within  the  statute. 

If  the  debtor  is  at  the  time,  or  by  such  conveyance  becomes,  in 
insolvent  circumstances,  it  falls  within  the  act  (m) ;  but  the  mere 
owing  some  debts  is  not  sufficient  (n).  It  is  not,  however,  necessary 
to  prove  a  state  of  actual  insolvency  (o). 

If,  after  deducting  the  property  which  is  the  subject  of  the 
voluntary  settlement,  sufficient  available  assets  are  not  left  for  the 
payment  of  the  settlor's  debts,  then  the  law  infers  an  intent  to 
defeat  creditors  (p) ;  but,  although  a  settlor  is  in  embarrassed 
circumstances,  yet,  if  the  property  not  included  in  the  settlement  is 
ample  to  pay  his  debts,  the  settlement  will  be  good,  even  if  some 
of  the  debts  remain  unpaid  (q). 

The  question  is,  whether  the  settlor  was  in  a  position  that  would 
justify  him  in  putting  a  considerable  part  of  his  property  into  a 
voluntary  settlement  (r). 
Act  may  apply  If  there  is  an  actual  intent  to  defeat  creditors,  it  is  immaterial 
solveut.^^  ""^  whether  the  settlor  was  or  was  not  solvent  at  the  date  of  the  settle- 
ment (s);  or  whether  he  was  or  was  not  indebted  at  the  time,  as  if, 
being  a  trader,  he  settled  all  his  present  and  future  property  (t) ; 
and  -that,  notwithstanding  the  settlement  by  the  trader  was  of  a  very 
trifling  amount  considering  the  extent  of  his  business  (m). 

It  was  said  by  Lord  Westbury  (x),  that,  if  the  debt  of  the  creditor 
by  whom  the  voluntary  settlement  is  impeached  existed  at  the  date 
of  the  settlement,  and  it  is  shewn  that  the  remedy  of  the  creditor 
is  defeated  or  delayed  by  the  existence  of  the  settlement,  it  is 
immaterial  whether  the  debtor  was  or  was  not  solvent  after  making 
the  settlement ;  but  this  dictum  has  been  disapproved  of,  and 
clearly  goes  too  far  (y), 

Cramphome  v.  —,  6  L.  J.  Ch.  91 ;  affirm-  293  ;    34  L.   J.    Oil.    3''5  ;    Jackson  v. 

ing  3  ib.  223.  Sowley,  1  Car.  &  M.  97  ;  and  sec  B.  v. 

(m)  Shears  v.  Rogers,  3  B.  &  Ad.  362  ;  Sadler's  Co.,  10  H.  L.  404  ;  32  L.  J.  Q.  B. 

Kidney  v.    Cov^smaker,   12  Ves.    148 ;  337. 

Lush  V.   Wilkinson,  5  ih.  387 ;  Noreutt  {q)  Kent  v.  Riley,  14  Eq.  190,  M.  R. 

T.  Dodd,  Cr.  &  Ph.  100.  {?•)  Crossley  t.  Elworthy,  12  ib.  158, 

(w)   Skwrf  v.    SovXby,   1   Mao.   &  G.  V.  C.  Malins. 
364.  (s)  Spirett  v.  Willows,  sup. 

(o)  Townsend  v.    Westaeott,  2    Beav.  (t)  Ib. ;   Ware  v.  Gardner,  7  Eq.  317, 

340  ;  4  Beav.  58.  V.  C.  James  ;  Taylor  v.  Coenen,  sup. 

{p)  Freeman  v.  Pope,  5  Ch.  538,  545  ;  (m)  Taylor  v.  Coenen,  sup. 

affirming  9  Eq.  210,  V.  C.  James  ;  Taylor  {x)  Spirett  v.  Willows,  sup. 

V.  Coenen,  1  Ch.  D.  641,  V.  C.  Malins ;  {y)  Freeman  v.  Pope,  sup. 

Spirett  V,  Willows,  3  De  G.  Jo.  &  Sm. 
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(5.)   The  intent  to  defraud. 

The  intent  to  defraud  may  be  inferred  from  various  circumstances, 
but  a  voluntary  conveyance  is  not  within  the  statute  unless  the 
grantor  is  in  insolvent  circumstances  {z). 

In  Shears  v.  Rogers  {a),  Taunton,  J.,  said,  "It  is  established  Voluntary 
by  a  long  train  of  decisions,  that  a  voluntary  assignment  made  ^^^'Siment. 
without  valuable  consideration,  so,  as  to  defeat  the  rights  of 
creditors,  is  fraudulent  within  the  meaning  of  the  statute  "(b). 
But  a  voluntary  assignment,  by  a  person  in  embarrassed  cir- 
cumstances, which  would  amount  to  an  act  of  bankruptcy,  is  not 
void  under  the  statute  as  against  a  subsequent  creditor,  and  will 
hold  good  against  an  execution  by  him  (c). 

On  this  statute  Lord  EUenborough  has  remarked  (d),  that  it  is 
not  every  feoffment,  judgment,  &c.,  which  will  have  the  effect  of 
delaying  or  hindering  creditors  of  their  debts,  &c.,  that  is,  therefore, 
fraudulent  within  the  statute ;  for  such  is  the  effect  pro  tanto  of 
every  assignment  that  can  be  made  by  one  who  has  creditors. 
Every  assignment  of  a  man's  property,  however  honest  and  good 
the  consideration,  must  diminish  the  fund  out  of  which  satisfaction 
is  to  be  made  to  his  creditors.  But  the  feoffment,  judgment,  &c., 
must  be  devised  of  malice,  fraud,  and  the  like,  to  bring  it  within 
the  statute  (e) ;  and  if  the  consideration  is  bona  fide,  the  intent  to 
defeat  other  creditors  is  not  a  fraud  independently  of  the  bank- 
rupt and  insolvent  acts ;  as  where  a  debtor  mortgaged  all  his 
property  to  secure  some  creditors  to  the  exclusion  of  the  rest,  the 
deed  was  held  not  to  fall  within  the  statute  (/),  though  it  contained 
a  proviso  that  the  debtor  should  remain  in  possession  for  six 
months  (</). 

Similarly  a  sale  of  goods,  if  bond  fide,  is  not  invalidated  by 
knowledge  that  an  execution  is  intended  Qi). 

So  an  assignment  by  an  insolvent  debtor  of  all  his  property  for 

(z)  Holcrofl's  Case,  Dy.  294  b. ;  Stephen  '     (e)  See  GaU  v.  fFilliamson,  8  M.  &  W. 

V.  Olave,  2  Bro.  C.   C.  90  ;  Bull  N.  P.  405. 

257  ;    JBaitersbee  v.  Farrington,    1   Sw.  (/)  Alton  v.    ffarrison,  4  Ch.  622 ; 

106  ;  Russell  v.  Hammond,   1  Atk.  15  ;  Gladstone  y.  Padwick,  6  L.  E.  Exc.  211  ; 

Middlecombe    v.    Marlow,    2    ib.    220;  Allen  v.  Bonnett,  5  ib.  581. 

Lard  Townsend  v.  Windham,  2  Ves.  S.  1.  (g)  Alton  v.  Harrison,  sup. 

(a)  Sup.  (A)  Hale  v.   Saloon   Omnibus  Co.,  4 

(6)  3  B.  &  Ad.  370.  Drew.   492  ;  28  L.  J.  Ch.   777  ;    Wesi- 

(c)  Oswald  v.  Thompsm,  2  Ex.  215.  bunj  v.    Clapp,    12  "W.  R.    511,  V.  C. 

(d)  Meux  qui  tarn  v.  Euivcll,  i  East,  "Wood  ;   Woody.  Dixie,  7  Q.  B.  £92, 
13. 
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if  intent  to 
defraud  exist. 


Assignment  by 
co-partner. 


Deeds  by  felon 
before  oonvio- 
tion. 


his  creditors,  in  order  to  defeat  a  particular  creditor's  execution,  is 
not  within  the  statute  {i) ;  but  persons  claiming  under  a  writ  of 
sequestration  issued  by  the  Court  have  priority  over  a  mortgagee 
who  takes  his  security  with  a  knowledge  that  it  was  made  to  avoid 
the  effect  of  the  sequestration  (j). 

A  deed,  though  made  for  valuable  consideration,  may  yet  be  void 
under  the  statute  if  an  actual  and  express  intent  to  defeat  creditors 
is  proved  (/c). 

Actual  intention  to  defeat  or  delay  creditors  need  not  be  proved 
if  the  circumstances  are  such  that  the  settlement  would  necessarily 
have  that  effect  (l) ;  but  the  mere  fact,  that  it  has  in  the  result 
prevented  an  antecedent  creditor  from  being  paid,  is  not  of  itself 
sufficient  to  invalidate  the  settlement  (m). 

A  bill  of  sale  of  all  the  grantor's  then  existing,  and  after-acquired, 
property  by  way  of  mortgage  to  secure  an  existing  debt  and  future 
advances,  is  not  necessarily  void  under  the  statute.  It  will  only  be 
void  if  it  is  not  made  hondfide — i.e.,  if  it  is  a  mere  cloak  for  retain- 
ing a  benefit  to  the  grantor  {n). 

A  dissolution  of  an  insolvent  firm  and  an  assignment  of  the  joint 
assets  by  the  outgoing  to  the  continuing  partner  is  void  within  the 
statute  against  the  joint  creditors  (o).         , 

A  purchase  from  the  office  of  a  policy  at  an  undervalue  by  a 
stranger,  with  a  view  to  benefit  the  assured,  is  fraudulent  (p) : 
but  a  lease  by  the  execution  creditor  of  chattels  to  his  debtor  at  a 
rent  is  not  (g) ;  and  an  assignment  of  a  policy  of  assurance  by  a 
man  in  extremis  for  a  past  debt  is  also  void  against  creditors  (r). 

A  voluntary  assignment  of  a  man  about  to  be  tried  for  felony  of 
all  his  effects  in  trust  for  his  wife  was  within  the  statute,  and  void 


(i)  Piclcstoch  V.  lyster,  3  M.  &  S.  371 ; 
Wolverhamjpton,  cfcc.  Co.  v.  Maraton,  7 
H.  &  N.  148  ;  7  Jur.  N.  S.  1040  ;  Sarvill 
T.  Terry,  6  H.  &  N.'  807  ;  30  L.  J.  Exo.^ 
254  ;  Ma/rlow  v.  Orgill,  8  Jur.  If.  S.,829,' 
L.  C.  .         , 

{j)  Ward  V.  Booth,  14  Eq.  195, 
M.  R.  See  Emprmgham  v.  Short,  3  Ha. 
461. 

{Ic)  Per  Lord  Mansfield  in  Oadogam  v. 
ICennett,  Cowp.  432 ;  Strong  v.  S.  18 
Boav.  408  ;  Holmes  v.  Penney,  3  K.  &  J. 
99  ;  Bolt  V.  Smith,  21  Beav.  511,  affirmed 
p.  517  !  Comish  v.  ClarJe,  14  Eq.  184, 
M.  R.  ;  OorUttv.  BadcUffe,  14  Mo.  P.  C. 


121. 

(Z)  Freeman  v.  Pope,  5  Oh.  538,  545, 
affirming  9  Eq.  210,  V.  C.  James. 

(m)  Freeman  v.  Pope,  sup.  ;  qualifying 
Spirett  V.  Willgws,  3  De  G.  J.  &  Sm.  293; 
84  L.J.  Ch.  865. 

(m)  Fxp.  Games,  12  Ch.  D.  314,  C.  A. 

(o)  Exp.  Ma/you,  4  De  G.  J.  &  S.  664 ; 
11  Jur.  N.  S.  433. 

ip)  BasMt  v.Cafe,  4  De  G.  &  S.  388. 

(g)  Wathins  v.  Birch,  4  Taunt.  822 ; 
Lingham  v.  Biggs,  1  B.  &  P.  82. 

(r)  Stokoe  v.  Cuwcm.,  29  Beav.  637  j 
7  Jur.  N.  S.  901. 
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against  the   Crown  (s),  and  semble  since  forfeiture  for  felony  is 

abolished  (««),  is  yoid  against  the  administrator  appointed  by  the 

Crown ;    but  an  assignment  before  conviction  by  a  person  guilty 

of  felony,  if  made  bond  fide  and  for  good  consideration,  was  and 

is  good(*). 

Executions  may  be  void  within  the  statute,  as,  if  a  man  seize  the  Void  execu- 
tions, 
goods  of  his  debtor  and  suffer  them  to  remain  long  in  his  hands, 

this  is  evidence  of  fraud  (u) ;   and  as  to  the  duty  of  the  sheriff  in 

case  of  a  fraudulent  execution,  see  (x). 

The  statute  applies  where  the  debt  was  contracted,  not  by  the  Debt  of 
party  making  the  conveyance,  but  by  the  ancestor  from  whom  he 
derived  the  estate  (y) ;  and  a  fraudulent  conveyance  may  be  made 
by  an  executor  as  well  as  by  an  heir  (z). 

The  intent  with  which  a  deed  was  executed,  whether  or  no  to 

defeat  creditors,  is  a  question  of  fact  for  the  jury  (a). 

Where  a  settlement  is  made  with  the  intention  of  defrauding  Settlor  may 

°   abandon 

creditors,  the  settlor,  upon  abandoning  the  intention,  may  recover  intent, 
the  property  from  the  trustee  (6). 


(6.)  S^lbsequent  creditors. 

It  has  been  held  at  law  that  an  assignment  of  goods  cannot  be 
void  against  a  person  who  only  became  a  creditor  after  its  date  (c). 
But  in  fequity  an  assignment  is  void,  if  made  with  a  view  to  defeat 
future  debts  (d) ;  and  when  a  voluntary  settlement  is  once  avoided 


(a)  Shaw    v.    Bean,    1    Stark.    319  ;  350  ;    Oooch's    Case,    5    Eep.  60.     See 

Jones  V.  Ashurt,  Skinn.  357  ;  Morewood  Richardson  v.  Sorton,  7  Beav.  112. 

V.    Wilkes,  6  C.  &  P.  145  ;  Paunce/ort's  («)  Doe  v.  Fallows,  2  C.   &  J.  481 ; 

Case,  Lane,  44,  5.     See  Bex  v.  Bridger,  2  Tyrw.  460. 

1  M.  &  W.  145  ;  Saimders  v.  WJuirton,  (a)  Henderson  v.  Lloyd,  3  F.  &  F.  7  ; 

32  L.  J.  Ch.  224  ;  Manning  v.  Oill,  13  Carr  v.  Burdiss,  5  Tyrw.  316  ;  Reed  v. 

Eq.  485,  Y.  C.  Bacon.  Blades,  5  Taunt.  212  ;  Lindon  v.  Sliarp, 

{ss)  See  sup.  p.  44.  6  Man.  &  G.  898  ;  7  Scott.  N.  R.  730  ; 

(t)  Chovme  v.  Baylis,   31  Beav.  351  ;  Pcnnell  v.  Dawson,  18  C.  B.  355 ;  Bid- 

8  Jur.  N.  S.  1028  ;  31  L.  J.  Ch.  757.  dulph  v.  Goold,  11  W.  K.  882,  Q.   B.  ; 

(m)   West  V.  Skip,  1  Ves.  S.  245  ;  and  Sale  v.   Metropolitan    Saloon  Omnibus 

see  Lovink  v.  Crowder,  8  B.  &  Cr.  132 ;  Co.,  28  L.  J.  Ch.  777 ;  4  Drew.  492. 

Imray  v.  Magnay,    11   M.  &  W.  267,  (*)  Symes    v.    Hughes,    9    Eq.    475, 

doubted   in  Remmett  v.    Lawrence,    14  M.  E.  ;  Taylor  v.  Bowers,  1  Q.   B.  D. 

Jm-.  1067,  Q.  B. ;  15  Q.  B.  1010 ;  Hunt  291. 

V.  Hooper,  12  M.  &  W.  664  ;  8  Jur.  203.  (c)  Oswald  v.  Thmpson,   2  Exc.  215. 

(x)  Christophcrson  v.  Burton,  3  Exc.  But  see  Graham  v.  Furber,  14  0.  B.  410, 

160  ;   Shattocks  v.    Garden,  6  *.  727  ;  per  Williams,  J. 

RctwmM  V.  Lawrence,  mp.  id)  Stilermn  v.  Ashdown,  2  Atk.  481  ; 

(y)  ApTuirry  v.  Bodingham,  Cro.  El.  Tarhack  v.  Marbury,  2  Vem.  510  ;  St. 
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under  this  statute,  subsequent  creditors  may  be  let  in  together 
with  antecedent  creditors  (e) ;  and  a  subsequent  creditor  may  him- 
self bring  an  action  to  avoid  the  settlement,  if  any  antecedent  debt 
remains  due  (/).  A  settlement  may  be  executed  under  such  cir- 
cumstances as  to  be  void  against  subsequent  creditorSj  although 
all  the  antecedent  creditors  are  paid  off  {g) ;  as  where  it  is  executed 
to  defeat  a  plaintiff  in  an  action  (/i) ;  or  where  the  settlor  imme- 
diately afterwards  realises  all  the  rest  of  his  property  and  denudes 
himself  of  everything  (i) ;  or  where  he  executes  the  settlement  on 
the  eve  of  entering  into  an  hazardous  trade  (Jc),  in  which  case  the 
onus  would  fall  on  him  to  shew  that  he  was  in  a  position  to  make 
it®. 

A  creditor  under  a  voluntary  post  obit  bond  is  as  much  entitled 
to  the  benefit  of  this  statute  as  any  other  creditor  (m). 


Fraudulent 
appointments. 


Ante-nuptial 
settlements. 


(7).  Ante-nuptial  and  post-nuptial  settlements. 

If  there  is  an  intent  to  defeat  creditors,  the  deed  will  not  be 
supported  as  being  an  appointment  under  an  ante-nuptial  settle- 
ment (n).  So  a  joint  power  of  appointment  in  a  father  and  son 
under  a  settlement  of  property  vested  in  a  son  subject  to  the 
power,  must  not  be  exercised  so  as  to  defeat  the  son's  creditors  (o). 

An  ante-nuptial  settlement  by  a  man  in  insolvent  circum- 
stances will  not  be  set  aside  against  the  wife,  if  she  was  not 
implicated  in  any  design  to  defeat  the  creditors  (p) ;  but  it  was  set 
aside  when  the  settlor,  to  the  knowledge  of  the  wife,  had  previous 
to   its   execution   committed  acts   of  bankruptcy  (q).     An  ante- 


Amand  v.  Lady  Jersey,  1  Com.  255  ; 
Hungerford  v.  Earle,  2  Vern.  261  ;  Ware 
V.  Gardner,  7  Ec[.  317,  V.  C.  James ;  38 
L.  J.  Ch.  348. 

(e)  Bartonv.  Tanheythuaen,  11  Ha.  126, 
133  ;  Strmig  v.  S.,  18  Beav.  408. 

(/)  Jenkyn  v.  VaibgTian,  3  Drew.  419  ; 

2  Jur.  N.  S.  109 ;  Freeman  v.  Pope,  9 
Eq.  210,  V.  C.  James ;  affimed  5  Ch. 
545  ;  Crossley  v.  ElwoHhy,  12  Eq.  167, 
V.  C.  Malins. 

(g)  Richardson  v.  Smallwood,  Jao. 
552 ;  Holmes  v.  Penney,  3  K.  &  J.  90,  99 ; 

3  Jur.  N.  S.  80. 

{h)  Barling  v.  Bishopp,  29  Beav.  417  ; 
6  Jur.  N.  S.  812  ;  Kidney  v.  Goussmalcer, 
12  Ves.  148. 

(i)  Spirett  v.  Willows,  3  Do  G.  J.  & 


Sm.  293,  302  ;  34  L.  J.  Ch.  865  ;  Free- 
man V.  Pope,  sup. 

[k)  Maekay  v.  Douglas,  14  Eq.  106, 
V.  C.  Malins. 

(0  lb. 

(m)  Adames  v.  Hallett,  6  ib.  468,  V.  C. 
Giffard  ;  Dening  v.  Ware,  22  Beav.  184. 

(n)  Acramam.  Corbett,  1  Jo.  &H.  410. 

(o)  Beyfus  v.  Bullock,  7  Eq.  391,  V.  0. 
Malins: 

ip)  Exp.  McBurnie,  1  De  G.  M.  &  G. 
441;  16  Jur.  807;  Campion  v.  Cotton, 
17  Ves.  263  ;  Hardey  v.  Green,  12  Beav. 
182  ;  Exp.  Mayor,  1  Mont.  292  ;  Gokrm- 
bine  v.  Penhall,  1  Sm.  &  G.  228  ;  Bidmer 
V.  Hunter,  8  Eq.  46,  V.  C.  Malins ; 
Acraman  v.  Corbett,  sup. 

{q)  Eraser  v.  Thompson,  4  Dp  G.  &  Jo. 
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nuptial  settlement  by  a  lady  of  all  her  property,  so  far  as  relates  to  Collaterals, 
limitations  in  favour  of  collaterals  is  voluntary,  and  within  the 
statute  (r) ;  and  a  general  covenant  by  a  trader  in  an  ante-nuptial 
settlement  to  settle  all  his  after-acquired  property  upon  the  wife 
and  children,  is  independently  of  B.  A.,  1869,  s.  91  (s),  void  as 
against  creditors,  although  the  marriage  be  bond  fide  and  the 
settlor  solvent  at  the  date  of  settlement  (f) ;  and  generally  no  ante- 
nuptial settlement  is  valid,  which  contains  provisions  intended  to 
evade  the  bankrupt  laws  (m). 

A  post-nuptial  settlement  of  a  man's  life  estate  on  his  wife  and  Post-nuptial 
children  in  consideration  of  the  payment  by  her  brother  of  his  ^   *™^° ' 
debts,  is  valid  {x),  though  the  husband  concealed  a  debt  from  the 
brother  (y). 

A  post-nuptial  settlement,  in  pursuance  of  a  verbal  contract 
before  marriage  is  voluntary,  and  if  settlor  was  insolvent  at  the 
time,  is  void  (z). 

A  mere  meritorious  consideration,  such  as  a  debt  for  advances 
by  a  parent  barred  by  the  Statute  of  Limitations,  is  not  sufficient 
to  support  a  post-nuptial  settlement  against  creditors  (a). 

So  where  a  man  not  being  a  trader  or  indebted,  makes  a  post- 
nuptial settlement  of  stock  on  trust  for  himself  till  bankruptcy,  and 
then  to  his  wife  for  life,  with  remainder  to  his  children,  it  was  held 
void  under  the  statute  (b). 

A  post-nuptial  settlement  by  a  debtor  in  embarrassed  circum- 
stances but  not  insolvent  on  his  family  in  consideration  of  a  loan 
to  pay  off  other  debts,  was  held  not  to  be  void  (c). 

A  deed  of  separation,  whereby  a  husband  grants  an  annuity  to  Separation 
trustees  for  his  wife's  benefit,  is  void  under  the  statute  (d). 

659,  reversing  1  Giff,  49 ;  5  Jur.  N.  S.  U ;  And  see  Troteell  v.  Shentmi,  8  Ch. 

669.  D-  324,  C.  A. 

(r)  SmUh  r.  Chernll,  4  Eq.  390,  V.  C.  (a)  Penhall    v.   Elmn,  1  Sm.  &  G. 

Miilins.  258. 

(s)  See  inf.  p.  544.  (i)  Sa  Pearson,  3  Ch.  D.  807,  V.  C. 

(t)  Re  Clint,  17  Eq.  115,  V.  C.  Bacon.  Bacon. 

(u)  Siginbothamy.ffolme,  19  Yea.  88;  (c)  Thompson    v.     Webster,    4   Drew. 

Lester  v.  Garland,  5  Sim.  205.  628  ;  5  Jnr.  N.  S.  668  ;  affirmed  4  De  G. 

(x)  Holrnes  v.  Penney,  sup.  &  J.  628  ;  5  Jur.  N.  S.  921 ;  and  7  *. 

iy)  lb.  531,  H.  L. 

(z)   Warden  v.  Jones,   23  Bear.  487  ;  (d)  CUmgh  v.  LambeH,  10  Sim.  174 

3  Jur.  N.  S.  456  ;  affirmed  2  De  G.  &  Jo.  See  Frampton  v.  F.  4  Bear.   287,  295 

7(j  ;  4  Jur.  N.  S.  269  ;  overruling  Bark-  Cowx  r.  Foster,  1  Jo.  &  H.  30. 
icorth  r.  Young,  4  Drew.  1  ;  3  Jur.  N.  S. 


Digitized  by  Microsoft® 


624  FEAUDULENT  MORTGAGES.  Chap.  47 


(8.)  Trust  deed  for  creditors. 
A  trust  deed  by  a  man  in  insolvent  circumstances,  for  all  his 
creditors  equally,  is  not  void  within  this  statute  (e) ;  and  a  trust 
deed  for  creditors  who  come  in  and  execute  the  deed,  will  be  valid 
and  binding  as  soon  as  each  creditor  assents  (/),  or  without  his 
assent  if  the  assignment  be  to  a  creditor  and  communicated  to 
him  (g) ;  unless  the  deed  impose  terms  on  the  creditors  to  which  they 
ought  not  to  submit  Qi) ;  as  if  it  authorise  the  creditors  to  carry  on 
the  debtor's  trade  and  contains  such  terms  that  the  creditors  sub- 
scribing would  become  partners  in  the  business  (i) ;  but  not  if  the 
power  to  carry  on  the  trade  is  restricted  to  the  purpose  of  winding- 
up  (k) ;  and  a  trust  deed  for  all  creditors  who  executed,  was  held 
void  under  the  statute,  where  the  creditors  were  deprived  by  its 
provisions  of  their  ordinary  remedies,  and  were  to  indemnify  the 
trustees  (i). 

(9.)  Consideration  may  be  proved  aliunde. 

A  voluntary  settlement  may  be  supported  by  the  proof  of  a  con- 
sideration aliunde,  such  as  a  loan  by  a  mother  to  a  son  on  con- 
dition that  he  made  a  settlement  on  his  children  (tn) ;  or  a  bond 
by  the  settlor  to  his  father  binding  himself  to  maintain  his  father's 
wife  and  children  (n).  But  the  proof  of  such  consideration  must 
be  clear  (o) ;  and  in  such  cases  costs  will  not  be  allowed,  as  it 
would  tend  to  induce  persons  to  manufacture  consideratipns  to 
support  fraudulent  settlements  {p). 

The  marriage  of  a  volunteer  does  not  make  the  husband  a  pur- 
chaser for  value,  so  as  to  set  up  the  voluntary  deed  {q). 

(c)  Jaiies  T.  Whitbread,  15  Jur.   612,  {k)  Jwms  v.    Whitbread,   sup.  ;    and 
C.  P.  ;  11  C.  B.  406 ;  Evans  v.  Jones,  Hickman  v.  Gox,  sup.  ;  Coaies  v.  Wil- 
li Jur.   N.    S.   784  ;  3  H.   &  0.   423  ;  liams,  7  Exo.  205. 
Eickincm  v.    Oox,  18  C.  B.  817 ;  3  ih.  (I)  Spencer  v.  Slater,  i  Q.  B.  D.  13. 
N.  S.  528  ;  8  H.  L.  268  ;  9  C.  B.  N.  S.  4.  .    See  Evans  v.  Jones,  sup. 
See  Lee  v.  Green,  6  De  G.  M.  &  G.  155  ;          (ot)  Thrnnpsm,  v.  Webster,  4Drew.  628. 
25  L.  J.  Ch.  269 ;   Wolverlwmpton,  &c.          {n)  Gale  v.    Williamson,  8  M.  &  W. 
Co.  V.  Marston,  7  H.  &  N.  148  ;  30  L.  J.  405  ;   Wakefield  v.  Gibbon,  1  Giff.  401. 
Exo.  402.  (o)  Graham  v.  O'lCi-efe,  16  Ir.  Ch.  1. 

(/)  Harland  v.  Sinks,  15  Q.  B.  713.  (p)  ThompsonY.  Webster,  sup. 

(g)  Siggers  v.  Evans,  5  E.  &  B.  367.  {q)  Collins  v.  Burton,  5  Jur.  N.  S. 

Qi)  lb.  ;  Owen  v.  Body,  5  A,  &  E.  28.  952,  V.   C.  Stuart ;    reversed  on  other 

(i)  lb.  grounds,  ib.  1113  ;  4  De  G.  &  J.  612. 
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(10.)  Purchase  in  name  of  wife,  dc. 

Before  money  was  made  liable  to  execution  under  1  &  2  Vict.  c. 
110,  a  purchase  in  the  name  of  a  wife  or  child,  or  other  volunteer,  was 
probably  not  void  under  the  statute,  for  as  the  settlor  might  have 
given  the  money  to  the  volunteer  who  might  have  made  the  pur- 
chase himself,  the  purchase  with  the  money  was  the  same  thing  in 
effect  (r) ;  but  since  1  &  2  Vict.  c.  110,  a  purchase  followed  by  a 
conveyance  by  the  purchaser's  direction  to  trustees  for  his  wife 
and  children,  has  been  held  to  be  within  it  (s) ;  and  now  a  pur- 
chase with  cash  or  bank  notes  is  within  the  statute,  if  the  other 
circumstances  of  the  case  warrant  it  (i). 

An  annuity,  or  bond  to  secure  an  annuity,  for  the  wife  of  the 
settlor,  has  been  held  void  under  the  statute  (u). 

Where   a   creditor  was   cognisant   of   the    preparation   of  the  Creditor 
voluntary  deed,    and   as   executor  of  the  settlor  acted   on  it  for  caimot'set 
several  years,  the  executors  of  the  creditor  were  not  permitted  to  ^^'^^' 
dispute  it  after  his  death  (x). 

An  execution  creditor  can  set  aside  a  settlement  fraudulent 
under  13  Eliz.  c.  5  ;  but  where  the  execution  creditor  is  a  debtor  to 
the  execution  debtor,  and  holds  property  of  the  latter  of  greater 
value  than  his  debt,  he  has  no  locus  standi  to  set  aside  a 
voluntary  settlement  of  the  debtor  (y). 

(11.)  Suits  to  set  aside  settlements  under  the  statute. 

A  suit  by  a  creditor  to  set  aside  a  settlement  under  this  statute 
is  not  affected  by  the  insolvency  of  the  settlor  subsequent  to  the 
commencement  of  the  suit  [z).  If  the  settlor  has  become  bank- 
rupt, the  trustees  in  bankruptcy  are  the  proper  persons  to  bring 

(r)  Sug.    V.    &  P.    917,  ed.  11  ;  706,  180  ;  Si-ms  v.   Thomas,  12  A.  &  E.,  per 

ed.  14  ;  Fletcher  v.  Sidleij,  2  Vern.  490  ;  Lord  Denraan  ;    Christy  v.    Gourtenay, 

Proctor  V.  Warrm,  Sel.  C.  C.  78 ;  Glais-  13  Beay.  96 ;  Cornish  v.  Clark,  14  Eq. 

ter  V.  Hewer,  8  Ves.  199.     See  Drew  v.  184,  M.  R. 

Martin,  2  H.  &  M.  130 ;  10  Jur.  N.  S.  («)  Fretich  v.  F.  sup.  ;  Em  v.  French, 

356.  26  L.  J.  Ch.  317,  V.  C.  Kinderaley. 

(s)  Barton  v.    Vanheythuscn,  11   Ha.  (x)  Olliver  v.  King,  8  De  G.  M.  k  G. 

126,  133.  110  ;  4  "W.  R.  382 ;  reversing  1  Jur.  N.  S. 

(0  French  v.  F.  6  De  G.  M.  &  G.  95  ;  1066,  V.  C.  Wood. 

NeaU  V.  Day,   i  Jur.   N.  S.   1226 ;  28  [y)  White  v.  Witt,  W.  N.  1876,  152. 

L.  J.  Ch.  45,  V.  C.   Wood ;  Barrack  v.  (z)  Goldsmith  t.  JRussell,  5  De  G.  M, 

McCulloch,  3  K.  &  J.  110 ;  3  Jur.  N.  S.  &  G.  547  ;  1  Jur.  N.  S.  985. 
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Suits  for 
setting  aside 
settlements. 


Form  of 
decree. 


Costs  on 
setting  aside. 


the  action  (a).  The  trustees  in  bankruptcy  are  '  parties  grieved ' 
within  the  statute  (6). 

It  is  not  necessary  for  a  creditor  to  have  a  lien  or  charge  on  the 
property  the  subject  of  the  settlement,  to  entitle  him  to  a  decree 
to  set  it  aside  (c).  Where  the  settlor  has  subsequently  mortgaged 
all  his  personal  estate,  the  chattels  which  are  the  subject  of  the 
fraudulent  settlement  do  not,  upon  its  being  declared  void,  vest  in 
the  mortgagee  (d).  He  has  only  the  right  of  a  general  creditor, 
and  must  take  independent  proceedings  to  have  execution  of  the 
property  (e). 

The  form  of  the  decree  is  that  the  deed  be  declared  void  against 
the  creditors,  and  that  the  defendants  join  in  all  necessary  acts  for 
raising  the  money  for  the  creditors  (/) ;  and  the  decree  must  be 
on  behalf  of  all  the  creditors  (g). 

In  one  case  {h)  Lord  Cranworth  gave  the  trustees  and  infant 
cestuis  que  trust  their  costs  ;  but  this  case  has  not  been  followed, 
and  the  utmost  that  can  be  done  is  to  make  the  decree  without 
costs  (i). 


(a)  Collins  v.  Burton,  4  De  G.  &  Jo. 
612 ;  5  Jur.  N.  S.  1113,  reTersing  ib. 
952  ;  Goldsmith  v.  Russell,  4  De  Q.  M. 
&  G.  547. 

(6)  Sutcher  v.  Harrison,  4  B.  &  Ad. 
129  ;  Doe  v.  Ball,  11  M.  &  "W.  631. 

(c)  Beese  River  Silver  Mining  Co.  v. 
Atwell,  7  Eq.  347,  M.  B.  ;  Goldsmith 
V.  Russell,  sup.  But  see  Lister  v.  Turner, 
5  Ha.  281  ;  Collins  v.  Burton,  sup. 

(d)  Barton  v.    Vanheythusen,  11  Ha. 


126  ;  18  Jur.  344. 

(e)  Reese  River  Silver  Mining  Co.  v. 
Atwell,  sup. ;  Lister  v.  Turner,  sup. 

(f)  Bott  V.  SmUh,  21  Beav.  511; 
affirmed  L.  J.  p.  517.  ^ee  Darvill  v. 
Terry,  6  H.  &  N.  807;  30  L.  J.  Exc. 
254. 

(g)  Strong  v.  S.  18  Beav.  408  ;  Reese 
River,  <fcc.  Co.  v.  Atwell,  sup. 

(h)  Goldsmith  v.  Ricssell,  swp. 
(i)  Elsey  v.  Cox,  26  Beav.  96. 
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CHAPTER  XLVIII. 

FEAUDULENT    SETTLEMENTS   UNDER    27    ELIZ,    C.    4. 

Sect. 

1.  Statute  27  Eliz.  c.  4 527 

2.  Property  included  in  the  statute 528 

3.  What  deeds  are  voluntary  and  frattdulent  within  it    .  528 

4.  Limitations  to  collaterals 530 

5.  Who  are  purchasers  within  the  proviso  .  .  .  531 
'6.  Purchaser  from  heir  or  devisee  not  unthin  it  .  .  538 
7.  Generally           .         . 533 

(1.)  Statute  27  Eliz.  c.  4. 

By  27  Eliz.  c.  4,  s.  2  (a),  every  conveyance,  grant,  charge,  lease, 
estate,  incumbrance  and  limitation  of  use  of,  in  or  out  of  any  lands, 
tenements,  or  other  hereditaments,  had  or  made  for  the  intent  and 
of  purpose  to  defraud  and  deceive  such  person  or  persons,  bodies 
politic  or  corporate,  as  shall  afterwards  purchase  in  fee  simple,  fee 
tail  for  life,  lives,  or  years,  the  same  lands,  tenements,  and  here- 
ditaments, or  any  part  thereof,  or  any  rent,  profit,  or  commodity, 
in  or  out  of  the  same  or  any  part  thereof,  are  declared  void,  as 
against  purchasers  for  money  or  good  consideration,  and  persons 
claiming  under  them. 

Saving,  however  (by  sect.  4),  all  estates  in  and  assurances  of  Sect.  4. 
lands  made  for  good  consideration  and  bond  fide. 

And  (by  sect.  5)  every  conveyance  or  assurance  of  lands,  with  a  Sect.  5 
clause  of  revocation,  is  declared  to  be  void  as  against  a  subsequent 
assurance  of  the  same  hereditaments  or  any  part  thereof,  made 
without  exercise  of  the  power  of  revocation,  for  money  or  other 
good  consideration.  Provided  that  no  lawful  mortgage,  made  bona 
fide  without  fraud  upon  good  consideration,  shall  be  impeached  by 
force  of  the  act  (&). 

(a)  Made  pei-petual  by  39  Eliz.  c.  18,  (i)  Sect.  6. 

s.  31. 
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(2.)  Property  included  in  the  statute. 

Copyholds  are  included  in  the  statute  (c) ;  but  not  personal 
estate  {d). 

The  property  need  not  be  particularly  described  in  the  voluntary 
deed  ;  a  description  of  'all  real  estate,'  suffices  (e). 


Mere  volun- 
tary settle- 
ments. 


Any  considera- 
tion will  do. 


(3.)  What  deeds  are  voluntary  and  fraudulent. 

Not  merely  conveyances  executed  with  express  intent  to  de- 
fraud (/);  but  voluntary  conveyances  are  fraudulent.  A  convey- 
ance for  good  and  meritorious  but  not  valuable  consideration, 
and  although  free  from  actual  fraud  (g),  is  voluntary,  and,  because 
voluntary,  fraudulent  and  capable  of  being  set  aside  in  favour  of 
a  subsequent  mortgagee  or  other  purchaser  for  value,  even  with 
notice  of  the  voluntary  settlement  (h). 

The  settlement,  however,  is  not  voluntary  if  there  is  anything 
in  the  shape  of  consideration  which  can  be  called  value  (i) ;  as 
where,  in  a  post-nuptial  settlement  of  the  wife's  land,  the  husband 
and  wife  alter  their  relative  estates,  giving  up  part  of  their  rights 
respectively  {k) ;  or  the  wife  joins  to  destroy  an  ante-nuptial  settle- 
ment (Z) ;  or  the  husband  gives  up  his  interest  in  the  wife's 
estate  (m) ;  and  on  a  settlement  of  leaseholds,  the  liability  of  the 
trustee  to  the  covenants  of  the  lease  is  a  sufficient  consideration 
to  prevent  its  being,  fraudulent  against  a  subsequent  mortgagee  (m). 


(c)  Doe  V.  BottrieU,  5  B.  &  Ad.  131  ; 
Currie  v.  Nind,  1  M.  &  Cr.  17  ;  Doe  v. 
Jiolfe,  8  A.  &  E.  650. 

(d)  Bill  V.  Cureton,  2  My.  &  K.  503, 
512 ;  Watson  v.  Barker,  10  Jur.  N.  S. 
577,  L.  C.  ;  Jones  v.  Croucher,  1  S.  &  S. 
315. 

(e)  Barton  v.  Vanheylhusen,  11  Ha. 
126  ;  18  Jur.  344. 

(/)  Bv/rrel's  Case,  6  Rep.  72;  Oooeh's 
Case,  5  ib.  60 ;  Standen  v.  Bullock, 
Moore,  605,  615 ;  Bridgni.  23. 

{g)  Buckle  v.  Mitchell,  18  Ves.  100. 

{h)  Doe  V.  Manning,  9  East,  69 ; 
Chapman  v.  Emery,  Cowp.  278;  Qood- 
right  v.  Moses,  2  W.  Bl.  1019. 

(i)  Be  Foster,  6  Ch.  D.  89,  M.  R.  ; 
Sewison  v.   Negiis,   16  Beav.  594 ;   17 


Jur.  445  ;  affirmed  iJ.  567  ;  22  L.  J.  Ch. 
655  ;  Teasdale  v.  Braithwaite,  4  Ch. 
D.  85 ;  affirmed  5  ib.  630 ;  in  which 
cases  Goodright  v.  Moses,  sup.,  and 
Currie  v.  Nind.  sup.  w.ere  commented 
on  ;  and  Butterfield  v.  Bealh,  15  Beav. 
408  ;  22  L.  J.  Ch.  270,  was  disapproved 
of. 

(k)  Be  Foster,  sup.  ;  Atkinson  v.  Smith, 
3  De  G.  &  J.  186 ;  4  Jur.  N.  S.  1160  ; 
reversing  ib.  962,  V.  C.  Kindersley. 

{I)  Scott  v.  Bell,  2  Lev.  70. 

(m)  Hewison  v.  Negus,  sup. 

(n)  Brice  v.  Jenkins,  46  L.  J.  Ch.  214  ; 
5  Ch.  D.  619,  C.  A.  ;  reversing  4  ib. 
483,  V.  C.  Hall ;  Hmrocks  v.  Bigby,  9 
i5.  180—4. 
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A  family  arrangement,  on  the  supposition  of  the  existence  of  a  Any  eonsidera- 
will,  is  not  voluntary  (o) ;  nor  a  lease  for  lives  at  a  small  rent  {p).  ^^°'^^^^^°- 

A  purchase  of  land  in  the  joint  names  of  husband  and  wife  is 
an  advancement,  and  not  fraudulent  within  the  statute  {q) ;  nor  is 
a  post-nuptial  settlement  for  valuable  consideration  for  advance- 
ment of  the  issue,  and  the  value  paid  is  not  to  be  too  strictly 
examined,  there  being  room  for  bounty  (r). 

An  agreement  to  pay  off  mortgages  and  take  a  larger  house  for 
the  grantor  to  live  in  is  sufiicient  consideration  (s);  or  a  loan  from  a 
relative  (J) ;  but  a  vague  covenant  to  build,  which  would  be  of  no 
advantage  to  the  grantor,  was  held  to  be  insufficient  (u). 

A  post-nuptial  settlement  in  pursuance  of  parol  articles  is  volun-  in  pursuance 
tary  («) ;  and  a  post-nuptial  settlement  was  held  voluntary,  although  artickl 
there    was    a  letter   before  the  marriage   by  the  infant   settlor 
promising  a  settlement  of  the  property,  there  beiag  no  reference  to 
the  previous  agreement,  and  the  property  being  settled  in  a  different 
way  (y). 

A  voluntary  recovery  with  a  voluntary  deed  leading  the  uses  is 
within  the  statute  (z). 

A  voluntary  deed  by  husband  and  wife  of  a  trust  term  of  the 
wife,  is  not  fraudulent  against  the  purchaser  from  the  wife  sur- 
viving (a).     The  deed  had  divested  all  the  rights  of  the  wife  {!>). 

The  joinder  of  a  necessary  party  in  a  conveyance  is  not  always  a 
suflSlcient  consideration  (c). 

It  seems  that  voluntary  gifts  to  charities  are  not  within  the  Gifts  to 
statute  (cZ).  <=^'^*'^^- 

Although  the  deed  be  apparently  voluntary,  the  consideration  Consideration 
may  be  proved  aliunde  (e) ;  and  the  onus  of  proving  some  valuable  "  *"     " 


consideration  falls  on  the  person  sustaining  the  deed  (/). 


Onus  of  proof. 


(o)  Seap  v.   Tonge,  9  Ha.  90.     And  C.  A. 

See  Fersse  v.  P.  7  CI.  &  F.  279.     See  (s)  TarUton  v.  Liddell,  15  Jur.  1170, 

Bmjspoole  v.  GolU-ns,  6  Cli.  228.  Q.  B. ;  17  Q.   B.  390 ;  Doe  v.  liolfe,   8 

[p)  Owen  V.  0.  3  H.  &  C.  88.  A.  &  E.  650. 

(?)  Drew  V.  Martin,  2  H.  &  M.  130  ;  (a)  Richards  v.  Lewis,  15  Jur.  512, 

10  Jur.  N.   S.  356.     And  see  Ford  v.  C.  P. 

Stuart,  15  Beav.  493—9.  (6)  I^- 

(r)  Jones  v.  Marsh,  Ca.  t.  Talb.  64  (c)  Doe  v.  Folfc,  sup. 

(s)  Towncndv.  Tolcer,  1  Ch.  446.  (d)  Corp.    of  Newcastle  v.  Att.-CJcn., 

(«)  Bayspoole  r.  Colliit.%  sup.  12  CI.  &  F.  402. 

{u)  Eosher  v.  IVilliams,  20  Eq.   210,  (c)  Fott  v.     Todhunter,    2   Coll.    76  ; 

v.  C.  Malins.  Gale  v.  Williamson,  8  M.  &  "W.  405. 

(x)  Spurgem,  v.  Collier,  1  Ed.  55.  {/)  Kelson  v.  K.  10  Ila.  385  ;  17  Jur. 

{y)  Trowell  v.  Shentm,  8  Ch.  D.  318,  129. 

M  K 
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But  where  the  volunteer  has,  before  the  subsquent  purchase, 
conveyed  the  settled  property  for  marriage  or  other  valid  con- 
sideration, the  settlement  cannot  be  set  aside  (^f). 

A  deed  for  valuable  consideration  may  yet  be  fraudulent.  Thus 
a  secret  mortgage  to  secure  a  valid  debt  retained  by  the  mortgagor 
for  his  own  purposes  is  fraudulent  within  the  statute  against  a  bond 
fide  mortgagee  Qi).  So  also  a  mortgage  to  a  relative,  the  title 
deeds  being  left  with  the  mortgagor  to  enable  him  to  raise  money 
on  them  is  voluntary  and  fraudulent  (i) ;  and  the  assignee  for  value 
from  the  volunteer,  if  he  allows  the  deeds  to  remain  with  the 
original  mortgagor,  is  also  postponed  (/c) ;  and  the  settlement  is 
fraudulent  if  it  reserves  to  the  settlor  an  unlimited  power  to  mort- 
gage (Z);  but  a  power  to  charge  with  a  particular  sum  is  not  so  (m)  ; 
and  it  is  fraudulent  if  it  reserve  a  power  to  make  leases  for  any 
term  with  or  without  rent(n);  but  a  power  to  be  exercised  with 
the  consent  of  a  third  person  is  not  (o). 


(4.)  Limitations  to  collaterals. 

A.  marriage  settlement,  by  which  interests  in  lands  are  limited 
to  collaterals,  is  voluntary  and  fraudulent  so  far  as  they  are  con- 
cerned (j)),  unless  there  is  some  other  consideration  (q) ;  but  a 
settlement  by  a  woman  on  her  marriage  in  favour  of  her  illegitimate 
children  (r),  or  of  the  children  of  &  former  marriage  (s),  is  not ;  but 


(g)  Prodgers  v.  Langlmm,  1  Sid.  133  ; 
Oeorge  v.  Millbomke,  9  Ves.  190  ;  Parr  v. 
Eliason,  1  East,  95  ;  Payne  v.  Mortimer,  1 
Giff.  118  ;  5  Jur.  N.  S.  307  ;  28  L.  J.  Ch. 
716  ;  affirmed  4  De  G.  &  J.  447  ;  5  Jur. 
N.  S.  740  ;  The  East  I-ndia  Co.  v.  Clavel, 
Free,  in  Ch.  377,  is  not  law.  And  see 
Sma/rtlcY.  Williams,  3  Lev.  387 ;  Neviport's 
Case,  Skinn.  423  ;  Kirk  v.  Clark,  Free,  in 
Ch.  275  ;  £rotm  v.  Garter,  5  Ves.  862  ; 
Meggison  v.  Foster,  2  Y.  &  C.  C.  C.  336. 

{h)  Craeknell  v.  Janson,  11  Ch.  D.  1, 
C.  A. 

(i)  Zloyd  T.  Attwood,  3  De  G.  &  J. 
614  ;  5  Jur.  N.  S.  1322  ;  Perry  v.  Att- 
wood, 25  Beav.  205 ;  3  Jur.  N.  S.  996  ; 
2  De  G.  &  J.  21 ;  4  Jur.  N.  S.  101. 

(k)  lb. 

(Z)  Ta/rlack  v.  Marbury,  2  Vem.  510. 

(«i)  Jenkins  v.  Keymis,  1  Lev.  150. 

(ra)  Lavender  v.  Blakstone,  2  ib.  146. 

(o)  Sutler  V,  WaterJiouse,  2  Show.  46. 


(p)  Heap  V.  Tonge,  9  Ha.  104  ;  Suttm 
V.  Chetmynd,  3  Mer.  249.  See  Sug.  on 
the, Law  of  Property,  163,  Massey  v. 
Travers,  10  Ir.  C.  L.  459,  C.  P.  ■,ReCuUin, 
14  Ir.  Ch.  506  ;  Smith  v.  Cherrill,  i  Eq. 
390,  V.  0.  Malins  ;  Jenkins  v.  Kemishf, 
Hard.  395 ;  White  v.  St/ringer,  2  Lev. 
105  ;  Osgood  v.  Strode,  2  P.  Wms.  245  ; 
Ball  V.  Bamford,  Prec.  in  Ch.  113; 
Beeves  v.  R.  9  Mod.  132 ;  EwrtY.  Middle- 
hmst,  3  Atk.'  371. 

(q)  Ford  v.  Stuart,  15  Beav.  493—9. 
i{r)  Dickenson  v.  Wright,  5  H.  &  N. 
401  ;  7  Jur.  N.  S.  1032,  Exo.  C.  ;  30  L.  J. 
Exo.  113.  See  3  Jur.  N.  S.  pt.  H. 
p.  485 ;  but  see  Clarke  v.  Wright,  6 
H.  &  N.  849,  Exo.  Ch. 

(s)  Newstead  v.  Searles,  1  Atk.  265  ; 
West,  Ch.  287  ;  Ithsll  v.  Beane,  1  Ves.  S. 
215  ;  Chapman  v.  Emery,  Cowp.  280 ; 
4  Cm.  Dig.  443,  ed.  4,  But  see  Sug. 
Y.  &  P,  717,  ed. 
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trusts  in  favour  of  the  children  of  a.  future  marriage  are  voluntary  {t), 
unless  the  trusts  are  interposed  between  the  limitations  to  the 
sons  and  the  limitations  to  the  daughters  of  the  first  marriage  (m). 

So,  limitations  in  a  settlement  of  the  wife's  lands  in  default  of 
children,  in  favour  of  her  brothers  and  sisters  are  voluntary  {x),  or 
in  favour  of  her  niece  {y).  What  act  is  sufficient  consideration  to 
support  a  limitation  to  younger  brothers  in  a  marriage  settlement, 
see  {z) ;  but  limitations  to  collaterals  may  be  supported  if  there  be 
any  party  to  the  settlement  who  purchases  on  their  behalf  (a). 

A  purchase  for  value  without  notice  from  a  fraudulent  grantee  is 
valid  (fe). 


(6.)  Wlw  are  pwrchasers  within  the  statute. 

Persons  claiming  under  ante-nuptial  settlements  arepurchasers  (c); 
so  if  under  post-nuptial  settlements  made  ia  consideration  of  ante- 
nuptial articles,  or  of  an  additional  portion  (d). 

An  equitable  purchaser  is  within  the  statute  (e),  and  a  mort- 
gagee is  a  purchaser  pro  tanto  within  it  (/),  as  also  an  equitable 
mortgagee  (g),  and  a  mortgagee  by  deposit  of  title  deeds  (h), 
although  the  contrary  was  held  at  law  {i)  :  also  the  purchaser  under 
a  settlement  made  in  consideration  of  an  intended  marriage  (k) ; 
so  a  person  who  releases  a  contested  right  in  consideration  of  the 
conveyance  to  him  (I),  also  lessees  at  rack  rent  (m) ;  but  a  lessee 
without  fine  or  rent  is  not  {n). 

The  subsequent  purchaser  or  mortgagee  can  recover  in  an  action  Ejectment  by 
for  land  (as  he  could  formerly  by  ejectment)  against  the  volun-  ^"°  ***'' 

(«)    Wollaston   v.    Trihe,   9  Eq.    44,  126  ;  18  Jur.  344. 

M.  E.  (/)  Oliapman  v.  Emery,  sup. ;  While 

(u)  Clayton  v.  Earl  of  Wilton,  3  Mad.  v.  Huascy,  Prec.   in  Ch.  13  ;  lAster  v. 

302  n.  ;  6  M.  &  S.  67  n.  ;  iJe  Cullin,  Turner,  5  Ha.  281  ;  Lloyd  v.  Attwood, 

sup.  ««?■ 

(a;)  Cotterdl  y.  Earner,  13  Sim.' 506.  (?)  Lloyd  v.  Attwood,  sup. 

(y)  Smith  v.  Cherrill,  sup.  (K)  Lister  v.    Turner,   sup.  ;   Me  v. 

(z)  Roe  V.  MUton,  2  "Wils.  358.     See  Knowles,  2  Y.  &  C.  C.  C.  172. 

Johnson  v.  Legard,  2  Mad.  283  ;  T.  &  E.  (i)  Kerrison  v.  Dorrkn,  9  Bing.  76  ; 

295  ;  StackpooU  v.  S.  4  Dr.  &  W.  326.    •  Eolford  v.  H.  1  Ch.  C.  217. 

(a)  Heap  v.  Tonge,   sup.  ;    Pulvertoft  (Jc)  Douglas  v.  Ward,  1  Ch.  Ca.  79. 

V.  P.  18  Ves.  92.  (I)  Eill  v.  Bishop  of  Exeter,  2  Taunt. 

(J)  Doe  V.  MaHyr,  1  B.  &  P.  N.  E.  69. 

332.  (m)  Ooodright  v.   Moses,   2   W.   Bl. 

(c)  Kirk  v.  Clark,  sup.  1021. 

(d)  Brown,  v.  Jcmes,  1  Atk.  190.  (m)  Upto^  v,  Bassett,  Cro.  Eliz.  444, 

(e)  Barton  v.    Fanheythiisen,  11   Ha. 

M  M  2 
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teers  (o),  and  he  may  bring  an  action  to  complete  his  purchase  or 
mortgage  and  set  aside  the  voluntary  deed.  The  Tolunteer  is 
a  proper  party  to  a  suit  by  the  purchaser  or  mortgagee  to  set  the 
voluntary  deed  aside  (jj),  but  the  volunteer  has  no  equity  to  the 
purchase  monies  (q).  And  even  if  the  sale  is  effected  under  a 
power  contained  in  the  voluntary  settlement,  the  purchaser  can 
safely  pay  the  vendor  the  purchase  monies,  although,  by  the  settle- 
ment, they  ought  to  be  held  upon  the  trusts  of  the  settlement  (r). 

The  purchaser  or  mortgagee  cannot  require  the  voluntary  settle- 
ment to  be  delivered  up  to  be  cancelled  (s). 

The  settlor  is  himself  bound  by  the  settlement,  and  cannot  bring 
an  action  to  compel  the  purchaser  to  complete  the  contract  (t), 
unless  the  defendant  is  a  willing  purchaser  (m).  Nor  can  the  pur- 
chaser or  mortgagee  obtain  relief  in  a  suit  instituted  to  set  aside 
the  settlement  by  himself  and  the  settlor  as  co-plaintiffs  (x). 

The  volunteer  may  however  shew,  by  evidence  of  the  inadequacy 
of  the  consideration,  that  the  purchase  was  colourable  (y).  And  the 
declarations  of  the  mortgagor  are  not  admissible  after  his  death,  to 
prove  payment  of  the  mortgage  money  against  the  parties  claiming 
under  the  settlement  (^). 

A  judgment  creditor  is  not  a  purchaser  within  the  statute  (a),  for 
he  cannot  be  said  to  be  one  who  gives  money  or  other  valuable  con- 
sideration in  order  to  have  the  land  (6). 

The  husband  of  a  volunteer  cannot  on  his  marriage  be  treated  as 
a  purchaser  under  the  statute  (c) :  nor  is  a  person  claiming  under  a 
post-nuptial  settlement,  unless  made  in  pursuance  of  articles  which 
were  entered  into  before  the  marriage  {d),  and  are  binding  (e). 


(o)  Doe  V.  James,  16  East,  212. 

{p)  Townend  v.  Taker,  1  Ch.  446. 

(?)  lb. ;  Ddking  v.  Whimper,  26  Beav. 
S68. 

(r)  Evelyn  v.  Templar,  2  Bro.  C.  C. 
148. 

(s)  Se  Hoghten  v.  Money,  35  Beav.  98 ; 
1  Eq.  154  ;  affirmed  2  Ch.  164. 

(0  Clarke  v.  Willott,  7  Exc.  313  ; 
Smith  V.  Garland,  2  Mer.  123.  See 
Ayersl  v.  Jenkms,  16  Eq.  275,  Lord 
Selbome. 

(m)  Peter  v.  NieolU,  11  Eq.  391,  V.  C. 
Stuart. 

(k)  Bill  V.  Cureton,  2  My.  &  K.  503. 

{y)  Doe  V.  James,  sup, 

(z)  Doe  V.  Webber,  1  A.  &  E.  733. 


(a)  Beavan  v.  Lord  Oxford,  6  De  G. 
M.  &  G.  507  ;  2  Jur.  TS.  S.  121 ;  Dolphin 
V.  Aylward,  4  L.  R.  H.  L.  486  ;  over- 
ruling Barth  v.  Ursjfeild,  Bridg.  22  ; 
Girling  v.  Zowther,  2  Rep.  in  Ch.  136. 
See  Barton  v.  Yanheythuysen,  11  Ha.  131 ; 
18  Jur.  346. 

(J)  6  De  G.  M.  &  G.  517,  per  L.  C. 

(c)  Collins  V.  Burton,  5  Jur.  N.  S. 
952,  v.  C.  Stuart;  reversed  on  other 
points,  ib.  1113  ;  4  De  G.  &  J.  612  ;  Doe 
v.  Lewis,  11  C.  B.  1035  ;  15  Jur.  512  ; 
20  L.  J.  C.  P.  177. 

{d)  Martin  v.  Seamore,  1  Ch.  Ca.  170. 

(«)  Doe  V.  Rowe,  4  Bing.  N.  C.  737. 
See  Trowell  v.  Shenton,  8  Ch.  D.  318. 
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(6.)  Purchaser  from  heir  or  devisee  not  within  statute. 

The  heir  at  law  or  devisee  of  the  settlor  cannot  avoid  the  deed  by 
a  mortgage  or  conveyance  for  value  (/). 

(7.)  Generally. 

Where  a  fraudulent  conveyance  is  made  to  a  man  who  makes  a 
mortgage  honafide,  and  the  conveyance  is  set  aside  by  the  creditors 
of  the  grantor,  the  title  of  the  mortgagee  is  paramount  to  that  of 
the  creditors  {g). 

A  voluntary  grantee  has,  against  all  other  persons  except  a 
purchaser  for  value,  a  complete  estate,  and  can  set  aside  a  previous 
voidable  "conveyance  (A). 

The  existence  of  a  voluntary  settlement  on  the  title  is  not  a  valid 
objection  (i). 


(/)  Parker  v.  Carter,  i  Ha.  409  ; 
Doe  V.  Leiois,  sup.  ;  Doe  v.  Rusham,  16 
Jur.  359,  Q.  B. ;  Lewis  v.  Rees,  3  K.  &  J. 
132 ;  3  Jut.  N.  S.  12  ;  explaining  Bur- 
rel's  Case,  6  Kep.  72,  and  observing  on 


{g)  Majcyr  v.  Ward,  5  Ha.  598. 

(A)   Dickinson  v.   Bun-ell,   35  Beav 
257  ;  1  Ell.  337. 

(i)  BvMerfield  v.  Heath,  15  Beav.  408  ; 
22  L.  J.  Ch.  270  ;   Clarke  y.   Willott, 


Jones  V.  Whitaker,  1  Long.  &  Town.  141.      sup. 
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Voluntaiy 
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laws. 


FRAUDULENT   AND   VOID   MORTGAGES   UNDER   THE   BANKRUPT   LAWS 
AND  WINDING-UP  ACT. 

Sect. 

1.  Mortgages  by  voluntary  preference  generally 

2.  Mortgages  of  all  a  man's  property 
8.  Framdulent  mortgages  under  B.  A.  1869,  s.  92 
4.  Settlements  when  void  in  bankruptcy 


Windmg-wp  act .        ,        .        .        .        • 

(1.)  Mortgages  by  voluntary  preference  generally. 


634 
537 
542 

644 
546  ■ 


There  are  many  cases,  particularly  of  voluntary  preference, 
which,  although  not  falling  within  the  letter,  have  been  held  void 
as  a  fraud  upon  or  an  evasion,  of  the  bankruptcy  laws  (a).  The 
Court  of  Bankruptcy,  it  is  said,  has  gone  behind  the  code  of  laws 
established  by  parliament  in  adopting  principles  previously  estab- 
lished (6).  Thus,  a  voluntary  preference  on  the  eve  of  bankruptcy, 
although  not  void  as  an  act  of  bankruptcy  to  which  the  trustees' 
title  could  relate  as  the  adjudication  was  on  the  bankrupt's  own 
petition,  is  void  as  against  the  spirit  of  the  bankrupt  laws  (c).  So 
a  payment  or  security  to  any  particular  class  of  creditors,  as  the 
Stock  Exchange  creditors  of  a  member  thereof,  is  fraudulent  (d) ; 
and  a  sale  to  an  execution  creditor  to  avoid  a  sale  by  the  sheriff  (e) ; 
and  it  has  been  contended  that  the  fraudulent  preference,  although 
it  may  have  occurred  previous  to  the  three  months  prescribed  in 
B.  A.,  1869,  s.  92  (/),  is  void,  if  not  as  a  fraudulent  transfer  within 
B.  A.,  1869,  s.  6,  sub-s.  2,   still  under  the  old  unenacted  law  of 


(a)  Sust  V.  Cooper,  Cowp.  629  ;  Alder- 
son  V.  Temple,  i  Burr.  2234  ;  1  Sm. 
L.  C.  33,  ed.  8 ;  JScp.  Pearson,  8  Ch. 
673. 

(6)  Map.  PoUinger,  8  Ch.  D.  624,  L.  J. 
James. 

(c)  Marks  v.  FeldTnan,  5  L.  E.  Q.  B. 
275,  Exo.  Ch.  ;  reversing  4  ib.  481. 
And  see  Sxp.  Bailey,  3  De  G.  M.  &  G. 


546 ;  Jones  v.  Earber,  6  L.  E.  Q.  B. 
77  ;  Mercer  v.  Peterson,  2  L.  E.  Exo. 
304. 

(d)  JSxp.  Saffery,  4  Ch.  D.  565,  C.  A.; 
affirmedj  TomHns  v.  Saffery,  3  App.  0. 
213,  on  different  grounds. 

(e)  Exp.  Pearson,  sup. 
if)  Inf.  p.  542. 
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fraudulent  preference  (g);  but  these  cases  can  scarcely  be  reconciled 
with  another  class  of  cases  (/»). 

Under  former  bankrupt    acts,   a    voluntary  assignment  by  a  Voiuniary  ' 
person  in  insolvent  circumstances,  of  all  his  effects  for  the  benefit  t^iia^venta 
of  any  creditor  in  particular  or  his  creditors  generally,  if  made  """ier  old  law, 
within  three  months  before  the  imprisonment,  or  if  made  at  any 
time  with  the  intention  of  taking  the  benefit  of  the  act,  or  if  made 
after  the  imprisonment  had  begun,  was  void  agaiast  the  assignees 
under  7  Geo.  4,  c.  57,  s.  32,  and  1  &  2  Vict.  c.  110,  s.  59  (i),  and 
the  acts  seemed  to  apply  equally  to  such  an  assignment  of  part  of 
his  effects; -and  a  warrant  of  attorney  for  the  express  purpose  of 
entering  up  immediate  judgment  and  in    contemplation  of  in- 
solvency, was  a  charge  within  these  sections  (k) ;   but  7  Geo.  4, 
c.  67,  has  expired,  and  1  &  2  Vict.  c.  110,  s.  59,  has  been  repealed, 
and  fraudulent  or  voluntary  preferencies  are  now  regulated  by  B.  A., 
1869,  s.  92 ;  inf.  p.  542,  which  creates  little  difference. 

The  following  decisions  were  made  under  the  old  acts.  An 
assignment  or  payment  by  an  insolvent  was  not  voluntary,  if 
made  for  a  bond  fde  consideration  (Z) ;  or  under  pressure  on  the 
part  of  the  creditor  (m) ;  or  even  without  pressure  or  threat,  if 
there  were  a  lon&  fide  demand  on  the  part  of  the  creditor  {n) ; 
if,  in  fact,  anything  were  done  by  the  creditor  to  interfere  with 
or  control  the  debtor's  will  (0) ;  and  the  circumstance  of  the 
grantor  being  the  grantee's  solicitor  made  no  difference  in  this 
respect  {p).  Though  the  debtor  may  have  desired  to  favour  the 
creditor,  yet  if  there  was  a  bond  fide  application,  and  the  act  in  any 
degree  proceeded  from  such  application,  it  was  not  entirely  volun- 
tary, and  therefore  not  fraudulent  {q).     There  must  not  have  been 

{g)  1  Sm.  L.  C.  33,  ed.  8.     See  Exp.  [n]  Mogg Y.Baker,  i  ib. 348  ;  Reynard 

Norton,  16  Eq.  404,  C.  J.  Bacon,  as  op-  v.  Bobinson,   9   Blng.  717 ;   Belcher  v. 

posed  to  Exp.  Pearson,  sup.  Prittie,  10  iJ.  408  ;  Van  Casteel  v.  Booker, 

(h)  Allen  v.  Bonnett,  5  Ch.  516  ;  Alton  2  Exc.  691 ;  Ogg  v.  Shuter,  10  L.  R.  C.  P. 

v.  Sarrism,  4  L.  E.  Ch.  622  ;   inf.  p^  165. 

537  (k).                                      I  (0)  Taeher  v.  Cocks,  1  B.  &  Ad.  152 ; 

(i)  Binns  v.  Towsey,  7  A.  &  E.  869  ;  Strachan  v.  Barton,  11  Exc.  650  ;  John- 

Becke  v.  Smith,  2  M.  &  W.  191 ;  Thomp-  son  v.  Fesemeyer,   3   De  G.   &  Jo.  13; 

son  V.  Jackson,   i  Scott,  N.  E.  234  ;  3  affirming  25  Beav.  88  ;  London,  tk  County 

Man.    &    G.    621 ;    overruling   in    part  Bank,  16  Eq.  391,  C.  J.  Bacon. 

Vavies  v.  Acocks,  2  C.  M.  &  E.  461.  {p)  Johnson  v.  Fesemeyer,  sup. 

(k)  Sharpe  v.  Thomas,  6  Bing.  416  ;  (?)  Broion  y.  Kempton,  19  L.  J.  C.  P. 

Thorpe  v.  Eyre,  1  A.  &  E.  926.  169  ;  Edwards  v.  Qlyn,  2  E.  &  E.  29  ;  5 

(I)  Amell  V.  Bean,  8  Bing.  87.  Jnr.  K.  S.  1397 ;  BilU  v.  SmUh,  34  L.  J. 

[m)  Davics  v.  Acocks,  sup. ;  Knifjld  v.  Q.  B.  63;  6  B.  &  S.  314;  1]  Jixr.  N.  S.  155. 
Ferguson,  5  M.  &  AV.  389. 
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PEAUDULENT  AND  VOID  MORTGAGES. 


Chap.  49. 


The  question 
depends  on 
intention. 


'  In  contem- 
plation of 
bankruptcy 
in  old  acts. 


any  collusion :  as  if  the  creditor  acted  on  a  hint  from  his  debtor  as 
to  his  circumstances  (r).  Secus,  if  the  creditor  derived  his  infor- 
mation from  a  third  person  (s). 

The  security  was  protected,  though  the  debt  was  not  actually 
payable  (t) ;  but  the  demand  must  have  been  made  by  some  one 
entitled  to  make  it  {u),  as  by  a  guarantor  (x),  and  the  transaction 
must  have  been  in  the  usual  course  of  business  (y) ;  but  knowledge  by 
the  creditor  of  the  insolvent  state  of  the  debtor's  affairs  was  held  to  be 
immaterial  where  the  question  was  merely  as  to  the  voluntary  charac- 
ter of  the  act  (z).  Where  the  security  contained  provisions  for  the 
benefit  of  third  persons,  the  demand  did  not  deprive  those  provi- 
sions of  their  voluntary  character  (a) ;  nor  had  the  holder  of  a 
collateral  security  the  benefit  of  the  demand  (b).  So  a  transfer  of 
a  part  of  a  trader's  goods  in  satisfaction  of  a  pre-existing  debt,  if 
made  voluntarily  and  in  contemplation  of  bankruptcy,  was  held  void 
as  against  the  assignees  under  a  subsequent  adjudication  (c). 

The  question  of  fraudulent  preference  depends  upon  the  inten- 
tion of  the  bankrupt ;  if  such  intention  is  to  defeat  the  distribution 
of  the  property  under  the  bankruptcy  laws,  the  circumstance  of 
there  being  a  demand  by  the  particular  creditor  will  go  for  nothing ; 
but  if  the  moving  cause  was  the  solicitation  of  the  creditor,  and 
not  the  desire  of  the  bankrupt  himself  to  defeat  the  general 
distribution,  that  is  no  fraudulent  preference  (d). 

Considerable  difference  of  opinion  prevailed  as  to  the  meaning  of 
the  words  '  in  contemplation  of  banki-uptcy : '  see  the  cases  col- 
lected (e) ;  but  if  the  circumstances  of  the  debtor  were  such  that 
bankruptcy  or  insolvency  was  inevitable,  that  would  satisfy  the 
expression  'in  contemplation  of  bankruptcy '  (/). 

And  a  parol  agreement  for  valuable  consideration  supported  a 
subsequent  equitable  assignment  of  a  debt  due  to  the  insolvent 


(r)  Singleton  v.  Sutler,  2  B.  &  P.  283. 

(s)  Belcher  v.  Jones,  2  M.  &  "W.  258. 

(t)  Thompson  r.  Freeman,  1  T.  R.  155  ; 
Hartshorn  v.  Sladden,  2  B.  &  P.  58i ; 
Crosby  v.  Crotich,  11  East,  256  ;  Stracham, 
V.  Barton,  11  Ex.  650. 

(u)  Belcher  v.  Prittie,  10  Bing.  408. 

{x)  Edwards  v.  Glyn,  2  E.  &  E.  29 ; 
5  Jur.  N.  S.  1397. 

(y)  Alderson  v.  Temple,  4  Burr.  2234 ; 
Abell  V.  Daniel,  M.  &  M.  370. 

(z)  Damson  v,  Robinson,  3  Jur.  F.  S. 
791. 


(a)  Morgan  v.  Horseman,  3  Taunt. 
241. 

(5)  Marshall  v.  Lamb,  5  Q.  B.  115  ;  7 
Jur.  850. 

(c)  Sevan  v.  Nunn,  9  Bing.  107. 

{d)  Per  Parke,  B.  in  Van  Casteel  v. 
BooTcer,  18  L.  J.  Exo.  9,  14,  20. 

(e)  Eobs.  Bkty.  130,  ed.  2,  and  139, 
ed.  3. 

(/)  Johnson  v.  Fesemcyer,  3  De  G.  & 
J.  13  ;  25  Beav.  88  ;  Gibson  v.  Boutts, 
3  Scott,  229 ;  Gibson  v.  Muskett,  4  Man. 
&  G,  169. 
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made  within  three  months  before  the  imprisonment,  and  enabled 
the  transferee  of  the  debt  to  hold  the  money  received  from  the 
debtor,  to  the  amount  of  the  advance,  as  against  the  insolvent's 
assignees  (g).  And  the  act  was  held  not  to  apply  to  the  case  of 
an  adverse  judgment  recovered  against  the  insolvent  within  the 
three  months,  though  by  default,  without  clear  proof  of  collusion 
between  the  creditor  and  the  insolvent  (h).  Where  the  debtor 
executed  the  security  when  in  embarrassed  circumstances,  and 
under  expectation  of  going  to  prison,  it  was  held  to  be  a  fraudu- 
lent preference,  although  no  distinct  act  of  bankruptcy  was  con- 
templated (i). 

These  cases  of  fraudulent   preference  are  referred  to,  as  they  The  old  casrs 
will  form  a  guide  in  construing  the  clause  against  acts  of  prefer-  to'present'act. 
ence,  which  are  declared  void  by  s.  92  of  B.  A.,  1869,  hereinafter 
set  out,  p.  542. 


(2.)  Mortgages  of  all  a  man's  property. 

A  mortgage  of  all  a  man's  property  to  secure  a  past  debt  is,  in 
the  absence  of  actual  fraud,  valid  apart  from  the  bankruptcy  laws  (fc). 

A  hondfide  sale  by  a  trader  of  all  his  stock  has  always  been  held  Sale  of  all 
not  to  be  an  act  of  banki'uptcy,  if  the  purchaser  was  ignorant  of  any 
fraudulent  intention  on  the  part  of  the  trader  {I),  although  the 
purchaser  had  knowledge  that  an  execution  is  intended  {m) ;  and 
the  same  will  of  course  apply  to  a  hondfide  assignment  by  way  of 
mortgage /or  an  actiud  advance. 

Under  the  old  bankruptcy  law,  a  general  assignment  by  a  trader 
of  all  his  effects  for  the  benefit  of  all  his  creditors  was  an  act  of 
bankruptcy,  because  he  thereby  disabled  himself  from  continuing 
his  trade  (n). 

It  was  generally  considered  that  under  the  B.  A.,  1861  (since  By  nonirader. 
repealed),  an  assignment  by  a  non- trader  of  all  his  property  in  trust 

(g    TibbUs  v.  George,  5  A.  &  E.  107  ;  456 ;  Rose  v.  HaycocJc,  ib.  460,  n.     And 

Gumell  V.  Gardner,  i  Giff.  626 ;  9  Jur.  see  Harwood  v.  Bartlett,  6  Bing.  N.  C. 

K  S.  1220.  61. 

(A)  Thorpe  v.  Eyre,  1  A.  &  E.  926.  (ot)  Wood   v.  Dixie,   7   Q.    B.    892 ; 

(i)  Aldredv.  Constable,  4  Q.  B.  674.  Sale  v.  Saloon  Omnibus   Co.,  4  Drew. 

(Jfc)  Alton   V.   Harrismi,  4   Ch.    622  ;  492  ;  28  L.  J.  Ch.  777. 

Allen  T.   Brnmctt,  5  ib.  581  ;  Joriies  v.  (n)  Robertson  v.  IMdell,  9  East,  487  ; 

Hwrber,  6  L.  E.  Q.  B.  77 ;  Shnibsole  v.  Stewart  v.  Moody,  1  C.  M.  &  E.  777  ; 

Siissams,  16  C.  B.  N.  S.  452.    See  Mahbs  Topping  v.   Keysell,   16  C.    B.   N.    S. 

V.  Feldman,  5  L.  E.  Q.  B.  275.  258  ;  10  Jur.   K  S.  774 ;  10  *.  Ft.  2, 

[1)  Eaoder  v.  Pritchard,    1  A.    &   E.  407. 
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By  a  trader. 


Cases  under 


statutes 
apply. 

Substantial  or 

colourable 

exception. 


for  all  his  creditors  was  an  act  of  bankruptcy,  as  being  a  deed 
fraudulent  within  the  policy  of  the  bankrupt  law  (o) ;  and,  having 
regard  to  the  provisions  of  the  JB.  A.,  1869  (p),  with  respect  to 
such  deeds,  there  can  be  no  doubt  that  a  conveyance  or  assignment 
of  this  description,  executed  by  a  non-trader,  will  now  be  an  act  of 
bankruptcy  (g'). 

An  assignment  by  a  trader  of  all  his  effects  to  a  particular 
creditor,  as  a  security  for  a  pre-existing  debt,  has  always  been  held 
to  be  a  fraudulent  preference  and  an  act  of  bankruptcy ;  and  the 
knowledge  by  the  creditor  that  the  assignment  comprises  all  the 
debtor's  property,  affects  him  with  notice  of  the  act  of  bankruptcy, 
though  the  assignment  do  not  purport  to  convey  all  his  effects  (r). 
And  all  the  cases  on  this  subject  under  repealed  statutes  apply 
under  this  sect.  (s). 

A  mortgage  of  all  a  trader's  property,  or  with  a  colourable  ex- 
ception, whether  to  a  particular  creditor  or  for  distribution  among 
all  the  creditors  {t),  and  though  without  fraud  is  an  act  of  bank- 
ruptcy (w).  The  exception  of  a  pension  which  would  not  pass  to 
the  assignee,  is  not  substantial  {x).  In  estimating  whether  a  bill 
of  sale  comprises  the  whole  of  a  trader's  property,  the  value  of 
his  book  debts  is  to  be  taken  into  account  {y).  A  mortgage  of  a 
moiety  of  all  the  goods  is  not  per  se  void  («).  It  is  sufficient  if 
the  trader  is  left  in  possession  of  sufficient  materials  to  carry.on 
his  trade  (a).  If  the  mortgage  passes  all  the  stock  in  trade,  so 
that  the  trader  cannot  carry  on  his  business,  it  is  held  void, 
although  the  trader  had  other  property  besides  his  stock  in 
trade  (6). 


(o)  Exp.  iMckes,  26  L.  T.  N.  S.  113  ; 
20  W.  E.  403  ;  41  L.  J.  Bky.  21 ;  Be 
Wood,  7  Ch.  302. 

{p)  Sect.  6,  par.  1. 

(S)  Robs.  .Bkty.  117,  ed.  2  ;  and  124, 
ed.  3. 

(r)  Idndon  v.  Sharp,  6  Man.  &  G. 
895  ;  7  Scott's  N.  E.  730  ;  £3^.  Blcmd, 
6  De  G.  M.  &  G.  761 ;  Hxp.  Lewis,  31 
L.  J.  Bk.  11,  L.  J.  ;  The  Oriental  M. 
Co.  V.  Coleman,  3  Gifif.  11 ;  Graham  v. 
Clwipman,  12  C.  B.  85. 

(a)  Be  Wood,  7  Ch.  302 ;  41  L.  J.  Bky. 
21 ;.  ^Kp.  Trevor,  1  Ch.  D.  ,297,  V.  C. 
Bacon. 

(<)  Sierbert  v.  Spooner,  1  M.  &  W. 
71s  ;  ray.  Bland,  sup.;  Smith  v.  Timms 


7  Jur.  N.  S,  1015,  affirmed  9  i6.1285  ; 
fVoodhoiise  v.  Murray,  2  L.  E.  Q.  B. 
'638  ;  affirmed  i  ib.  27  ;  Exp.  FoxUy, 
3  Ch.  515. 

(m)  Young  v.  Fleteher,  3  H.  &  C.  732 ; 
34  L.  J.  Exc.  154 ;  11  Jur.  N.  S.  449. 

(k)  Exp.  Hawker,  7  Ch.  214  ;  41  L.  J. 
Bky.  34. 

(y)  Exp.  Burton,  13  Ch.  D.  102,  C.A. 

(«)  Young  v.  Wavd,  8  Exc.  221. 

(a)  Johnson  v.  Fesemeyer,  3  De  G.  & 
Jo.  13,  affirming  26  Beav.  81  ;  Goodrieke 
V.  Taylor,  2  De  G.  Jo.  &  Sm.  135;  10 
Jur.  N.  S.  414  ;  affirming  2  H.  &  M. 
380  ;  Smith  v.  Cannan,  2  E.  &  B.  35. 

(ft)  Young  v.  Fletohm;  sup. 
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The  mortgage  of  all  the  property  is  void  whatever  the  motives  of  Motives  im- 
the  parties  may  be  (c).     And  the  principle  of  these  cases  applies  ™*'*'"*^- 
whether  the  mortgagor  be  a  trader  or  a  non-trader  (d),  and  re- 
enacted,  with  some  variation  of  language,  in  the  present  law. 

By  sect.  6,  par.  1,  of  B.  A.,  1869,  it  is  declared  to  be  an  act  of  B.  A.,  1869, 
bankruptcy  if  any  debtor  has  in  England  or  elsewhere  made  a  con-  ^°°  *  '^'"' 
veyance  or  assignment  of  his  property  to  trustees  for  the  benefit  of 
his  creditors  generally  ;  and  (by  par.  2)  if  the  debtor  has,  in  Eng- 
land or  elsewhere,  made  a  fraudulent  conveyance,  gift,  delivery,  or 
transfer  of  his  property,  or  of  any  part  thereof.  But  the  act  of 
bankruptcy  on  which  the  adjudication  is  grounded  must  have  oc- 
curred within  six  months  before  the  presentation  of  the  petition  for 
adjudication  (e). 

The  meaning  of  the  word  '  fraudulent '  has  not  been  altered,  but  Fraudulent, 
the  words  '  with  intent  to  defeat   or  delay  creditors '  in  former 
acts  (/),  have  been  left  out  as  superfluous  and  misleading  (g). 

As  to  the  effect  of  acts  of  alien  traders  abroad,  see  (h).  ^P  EnglanU  or 

elsewhere. 
A  mortgage  of  all  a  trader's  property  to  secure  a  present  advance,  Present  or 

or  present  and  future  advances,  or  future  advances  bond  fide  made  fi*"™^^- 
^  '  -I  vances. 

to  enable  him  to  carry  on  his  business,  is  not  an  act  of  bankruptcy 
if  the  mortgagor  obtains  at  the  time  the  full  benefit  of  the  advance. 
There  must  be  an  equivalent  (i) ;  but,  if  the  security  is  for  a  present 
substantial  advance,  it  is  not  necessary  that  the  full  value  of  the 
property  should  be  advanced  (fc) ;  a  small  fresh  advance  however  Small  fresh 
is  strong  evidence  that  the  principal  object  was  not  to  enable  the 
bankrupt  to  continue  his  trade,  but  to  secure  the  past  debt  (J). 
A  mortgage  of  all  the  property  to  secure  a  past  debt  and  further 
advances,  is  good  (m) ;  also,  if  there  is  a  contemporaneous  parol 
agreement  for  further  advances  which  are  made  afterwards,  although 
the  deed  contains  no  covenant  to  make  such  advances  (n). 

(c)  Exp.  Ellis,  2  Ch.  D.  797,   C.  A. ;  v.  Ridxtt,  4  H.  &  IT.  1  ;  notwithstand- 

45  L.  J.  Bky.  159.  ing  Exp.  Sparrow,  2  De  G.  M.  &  6. 

(rf)  Re  Wood,  sup. ;  Exp.  Lwkes,  sup. ;  907. 
Eap.  Sawhcr,  sup.  {k)  Bittlestoney.  Cooke,  sup.  ;  Allen  y. 

(e)  B.  A.,  1869,  s.  6.  Bonnett,  5  Ch.  577. 

(/)  B.  A.,  1849,  3.  67.  (I)  Exp.  Fisher,  7  ib.  644;  41  L.  J. 

{g)  Re   Wood,    sup.       And   see  Exp.  MVy.  6i;  Exp.  Ellis,  sup.     And  see  .£5rp. 

Hawker,  sup.  Winder,  1  Ch.  D.  290,  C.  J.  Bacon;  Exp. 

(h)  Exp.  Crispin,  8  Ch.  374 ;  42  L.  J.  Greener,  46  L.  J.  Ch.  76. 
Bky.  65.  (™)  ^P-  Sheen,  1  Ch.  D.  560,  C.  A.  ; 

(i)  Button  v.  CnMwell,  1  E.  &  B.  15  ;  affirming  Exp.   Winder,  sup. 
Bittlesione  v.   Cooke,  6  ih.   296  ;  Harris  (n)  Exp.  Winder,  siip. 
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futare  bill  of 
sale. 


Pa«t  debt  also 
secared. 


The  fact  that  further  advances  are  afterwards  made,  but  without 
any  undertaking  to  make  them,  is  not  sufficient  (o). 

Where,  upon  an  advance,  an  agreement  is  made  for  a  bill  of  sale 
at  a  subsequent  period,  the  bill  of  sale  will  be  treated  as  having 
been  executed  at  the  date  of  the  agreement  (p),  unless  the  giving 
of  the  bill  of  sale  is  purposely  postponed  till  the  situation  of  the 
trader  is  hopeless,  or  where  the  bill  of  sale  is  not  to  be  given 
"until  the  lender  has  lost  confidence  in  the  borrower"  or  "  until 
the  lender  requires  it "  (g') ;  but  in  such  case,  the  promise  to  give 
the  future  bill  of  sale  to  be  effectual  must  be  absolute  (r) ;  and 
the  onus  probandi  is  upon  the  person  who  sets  up  the  prior  agree- 
ment to  prove,  not  only  that  the  agreement  did  exist  in  fact,  but 
that  it  was  in  all  respects  a  bond  fide  agreement  (s),  and  there 
must  be  a  very  clear  explanation  why  the  giving  of  the  bill  of  sale 
was  delayed  (t),  and  the  device  of  renewing  the  bill  of  sale  from 
time  to  time  will  not  avail  (w). 

A  bond  fide  security  for  a  present  advance  will  not  be  invalidated 
by  its  also  extending  to  secure  an  antecedent  debt  (x),  or  by  the 
borrower  applying  the  money  in  payment  of  existing  debts  (y),  or 
•by  the  money  being  advanced  by  the  lender  in  discharge  of  debts  of 
the  borrower  at  his  request  (z). 

Such  a  security  will  be  valid  if  the  advance  is  made  bond  fide  to 
enable  the  debtor  to  meet  his  engagements,  and,  if  a  trader,  to 
carry  on  his  business  (a) ;  but  a  stipulation  by  the  banker,  the 
lender,  that  no  future  advances  would  be  made  until  the  balance 
was  reduced  to  a  certain  amount  invalidated  the  deed  (&). 


(o)  Mp.  Cooper,  10  Ch.  D.  313,  C.  A. 

{p)  Mercer  v.  Peterson,  2  L.  R.  Exc. 
304  ;  affirmed  3  ib.  104  ;  Jones  v.  JTar- 
ber,  6  L,  B.  Q.  B.  77  ;  JEsq>.  Imi\d,  9 
Ch.  271  ;  JE'ap.  Eodghin,  20  Eq.  746, 
V.  0.  Bacon ;  Re  Jackson,  4  Ch.  D.  682, 
v.  C.  Bacon. 

(q)  Exip.  King,  2  ».  256,  C.  A.  ; 
Exp.  Burton,  13  ib.  102,  0.  A. ;  Exp. 
Kilner,  ib.  245,  C.  A. 

(r)  Exp.  Fisher,  7  Ch.  644  ;  41  L.  J. 
Bky.  62. 

{s)  Exp.  Kilner,  sup. 

(0  lb. 

(«)  Exp.  Cohen,  1  Ch.  20 ;  Exp. 
Stevens,  20  Eq.  786,  V.  C.  Bacon ;  but  see 
re  Jadcson,  sup.     And  see  sup.  p.  476. 

(x)  Pennell  v.  Beynolds,  11  C.  B.  N.  S. 
709,  722 ;  Shrubsole  v.  Sussams,  16  C.  B. 


N.  S.  452 ;  Lomax  v.  Buxton,  6  L.  R. 
C.  P.  107 ;  notwithstanding  Laeon  v. 
Uffen,  4  Gi£f.  75  ;  9  Jur.  N.  S.  13  ; 
affirmed  ib.  ill ;  11  W.  R.  474;  Graham 
V.  Chapman,  12  C.  B.  85,  is  a  peculiar 
case  ;  6  L.  E.  C.  P.  113, 115.  See  Robs. 
Bk.  122,  ed.  2,  and  129,  ed.  3. 

(tj)  Be  Colemere,  1  Ch.  128. 

(2)  Whitmore  v.  Glaridge,  8  Jur.  N.  S. 
1059,  Q.  B.  ;  10  W.  R.  693 ;  31  L.  J. 
Q.  B.  in  ;  3  N.  R.  210  ;  12  W.  R.  214  ; 
33  L.  J.  Q.  B.  87 ;  MuUon  v.  CrvMwell, 

1  E.  &  B.  15. 

(a)  Bell  V.  Simpson,  2  H:  &  N.  410  ; 
26  L.  J.  Exc.  363  ;  Whitmore  v.  Dowling, 

2  F.  &  F.  134 ;  Pennell  v.  Dawson,  18 
C.  B.  355  ;  Allen  v,  Bonndt,  5  Ch.  577  ; 
18  W.  R.  874 ;  Exp.  Fisher,  sup. 

(J)  La£on  V.  Liffen,  sup. 
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An  assignment  of  a  man's  whole  property  is  also  void  if  by  way 
of  indemnity  or  as  a  surety,  where  the  debtor's  estate  gets  no 
equivalent  (c),  and  the  giving  of  further  time  to  the  debtor  may 
be  a  sufficient  fresh  consideration  to  render  the  conveyance 
valid  (d). 

An  assignment,  under  pressure,  of  the  bulk,  with  a  substantial  Effect  of 
exception,  of  a  trader's  effects  on  trust  for  certain  creditors,  wiU  not,  p"^^^^"™' 
in  the  absence  of  fraud,  be  an  act  of  bankruptcy  (e),  unless  the 
necessary  effect  of  enforcing  the  deed  would  be  to  stop  the  trader's 
business  and  to  defraud  his  creditors,  and  the  assignee  is  aware  of 
that  consequence  (/).  If,  however,  the  effect  of  the  mortgage  of 
the  property  by  the  debtor  is  to  stop  the  trade  within  the  above 
principles,  or  the  transaction  is  fraudulent  in  its  inception,  no 
amount  of  pressure  by  the  creditor  will  save  the  deed  (</).  If 
the  security  is  obtained  by  pressure,  it  will  nevertheless  be  a  frau- 
dulent preference  if  the  creditor  was  aware  of  the  insolvency  of 
the  debtor  {h) ;  although  a  transaction,  under  which  a  power  of 
sale  is  given  to  a  creditor  practically  over  all  the  debtor's  pro- 
perty, may  be  within  the  B.  A.,  1869,  s.  6,  sub-s.  2  (i)  :  yet, 
where  the  trader  receives  a  fair  equivalent,  the  transaction  is  not 
void  under  the  bankrupt  law,  though  the  trader  assigns  his  whole 
property  (/c). 

Forbearance  to  issue  execution  is  not  an  equivalent  (Z). 

If  a  deed  executed  by  a  debtor  cannot  be  set  aside  under  the  Deed  tinim- 
statute  of  13  Eliz.  c.  5,  or  generally  as  fraudulent  against  creditors,  ^^^antL^^^^ 
but  only  on  the  ground  that  it  is  an  act  of  bankruptcy  within  the  policy 
of  the  bankrupt  law,  it  will  become  valid  and  unimpeachable  by  the 
lapse  of  twelve  months  from  its  execution  if  during  that  period  no 


(c)  Leake  v.  Young,  5  E.  &  B.  955  ;  2  Sm.  273  ;  Goodrickc  v.  Taylor,  sup. 
Jut.  N.  S.  516  ;   WoodJwuse  v.  Murray,  (g)  Exrp.  Bailey,  3  De  G.  M.  &  G.  534  ; 
2  L.   R.  Q.  B.   634  ;  aflSi-med  4  ih.  27  ;  17  Jur.  475  ;  Exp.  Reader,   20  Eq.  763, 
Ooodricke  v.  Taylor,  2  De  G.  J.  &  Sm.  V.   C.   Bacon ;  Exp.  Saffery,   4  Cli.  D. 
135  ;  10  Jur.  N.  S.  414  ;  2  H.  &  M.  380.  555,  C.  A.  ;  affirmed  3  App.  0.  213. 

(d)  Philps  V.  Sornstedt,  8  L.  R.  Exc.  (h)  Smith  v.  Pilgrim,  2  Oh.  D.  127, 
26  ;  42  L.  J.  Exc.  12  ;  affirmed  1  Ex.  D.  C.  A. 

62  ;  Exp.  Sheen,  1  Ch.  D.  561 ;  45  L.  J.  (i)  Philps  v.  Homstedl,  sup.    See  Exp. 

B]£y.  89.  Norton,  16  Eq.  397. 

(e)  Smith  v.  Timms,  7  Jur.  N.  S.  (A)  lb. ;  Mercer  v.  Peterson,  sup.  And 
1015  ;  1  H.  &  C.  849,  affirmed  9  Jur.  see  Exp.  Cooper,  10  Ch.  D.  313,  C.  A.  ; 
N.  S.  1285.  ScH  v.   Simpson,  sup.  ;     Whiimore  v. 

(/)  Young  v.  Fletcher,  3  H.  &C.  732  ;  Chiridge,  sup. 

84  L.  J.  Exc.  N.  S.  154  ;  11  Jur.  N.  S.  {I)  Exp.  Cooper,  sup. 
449,  450  ;  Eap.  Wensley,  1  De  G.  J.  & 
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adjudication  of  bankruptcy  is  made  against  the  debtor  (m) ;  and  if 
the  mortgage  was  made  a  year  before  the  bankruptcy,  the  trustee 
must  shew  some  debt  in  existence  which  was  so  sit  the  date  of  the 
mortgage  (n). 


Sect.  92. 


Exception. 


Liquidation, 

Act  must  be 
voluntary. 


Preference  by 
partners. 


(3.)  Fraudulent  mortgages  Under  B.  A.,  1869. 

By  s.  92  of  B.  A.,  1869  (o),  it  is  enacted  that  every  conveyance  . 
or  transfer  of  property  or  charge  thereon  made,  every  payment 
made,  every  obligation  incurred,  and  every  judicial  proceeding 
taken  or  suffered  by  any  person  unable  to  pay  his  debts,  as  they 
become  due,  from  his  own  monies,  in  favour  of  any  creditor  or  any 
person  in  trust  for  any  creditor  with  a  view  of  giving  such  creditor 
a  preference  over  other  creditors'  share,  if  the  person  making, 
taking,  paying,  or  suffering  the  same, .  become  bankrupt  within 
three  months  after  the  date  of  making,  taking,  paying,  or  suffering 
the  same,  be  deemed  fraudulent  and  void  as  against  the  trustee  of 
the  bankrupt. 

But  it  is  provided  that  the  clause  shall  not  affect  the  rights  of  a 
purchaser,  payee,  or  incumbrancer  in  good  faith,  and  for  valuable 
consideration. 

These  provisions  apply  equally  to  cases  of  liquidation  by  ar- 
rangement (p). 

In  order  to  constitute  a  fraudulent  preference,  the  mortgage  or 
other  conveyance  must  still  be  voluntary,  and  practically  the  old 
law  requiring  the  act  to  be  the  spontaneous  act  of  the  debtor, 
applies  (g).  The  word  'voluntary,'  in  the  technical  sense  which 
it  had  under  the  old  law,  means  practically  the  same  thing  as 
"  with  a  view  of  giving  such  creditor  a  preference  over  the  other 
creditors  "  (r).  If  there  is  pressure,  or  a  request  by  the  creditor,  the 
act  is  not  fraudulent ;  the  Court  must  be  satisfied  that  .the  debtor's 
sole  motive  was  to  prefer  the  creditor  (s).     A  deposit  of  a  builder's 


(m)  Allen  Y.  Bonmtt,  5  Ch.  577  ;  18 
W.  E.  874.  See  also  Jones  v.  Barber, 
6  L.  E.  Q.  B.  77  ;  40  L.  J.  Q.  B.  59  ; 
19  "W.  E.  248.  See  B.  A.,  1869,  s.  11  ; 
Mercer  v.  Peterson,  2  L.  E.  Exc.  304 ; 
affti-med  3  ih.  104;  and  see  sup.  p. 
535  {K). 

{n)  Be  Taylor,  5  De  6.  M.  &  G.  392 ; 
Allen  T.  Bormett,  sup. 

(o)  See  Irish  Bky.  Act,  1872,  c.  68, 
8.  58. 

{p)  B.  A,,  1869,  0.  71,  s.  125  (5), 


(?)  Exp.  Craven,  10  Eq.  648,  T.  C. 
Bacon  ;  £3^.  Tempest,  6  Ch.  70 ;  40  L.  J. 
Bky.  22 ;  Exp.  Bollamd,  7  Ch.  24 ;  Ea^. 
JVreford,  24  L.  T.  N.  S.  638,  V.  C. 
Bacon  ;  M^.  EalUday,  8  Ch.  283  ;  Smith 
V.  Pilgrim,  2  Ch.  D.  127,  V.  C.  Malins. 

(r)  Exp.  Bollamd,  sup. ,  per  L.J.  Mollish, 
p.  27. 

(s)  Exp.  Topham,  8  Ch.  616 ;  Exp. 
London  &  Cowniy  Bank,  16  Eq.  391,  Y. 
C.  Bacon, 


Digitized  by  Microsoft®! 


Sect.  3.        PEAUDULENT  MORTGAGES  UKDER  B.  A.,  1869.  5^3 

certificate,  in  pursuance  of  a  previous  verbal  agreement,  was  held 
valid  (t).  The  fraudulent  preference  is  made  void,  not  voidable 
only  as  it  was  under  the  old  law  (m). 

A  trust  deed  by  a  partner  assigning  all  his  property  for  his 
separate  creditors,  is  a  fraudulent  preference  (cc),  though  his  part- 
nership assets  are  not  specifically  mentioned  in  the  deed  (y).  The 
creditor  cannot  apply  the  principle  of  consolidation  {z). 

The  act  would,  it  is  apprehended,  still  be  fraudulent  if  it  were  Contemplation 

1     •  o  1       ^  11  i..of  bankruptcy 

done  by  the  debtor  m  contemplation  of  bankruptcy,  although  it  is 
not  necessary  to  go  so  far  as  that  (a).  The  act,  in  fact,  does  away 
with  the  necessity  of  there  being  a  contemplation  of  bankruptcy  by 
the  debtor  (6),  and  it  substitutes  the  fact  of  the  debtor's  being 
unable  to  pay  his  debts,  as  they  become  due,  out  of  his  own  monies, 
and  his  becoming  bankrupt  within  three  months  after  the  transac- 
tion, for  '  the  contemplation  of  bankruptcy,'  required  under  the 
former  law  (c). 

A  payment  in  the  ordinary  course  of  business,  as  by  an  agent  to  Cases  within 
his  principal  without  any  knowledge  of  the  insolvency,  is  pro-  to  sect.  92. 
tected  (d) ;  and  the  exception  extends  to  a  case  where  the  considera- 
tion is  the  payment  of  a  pre-existing  debt  (e),  and  applies  to  the 
creditor  preferred  as  well  as  to  persons  claiming  under  him,  not- 
withstanding the  words  "purchaser,  payee,  or  incumbrancer"  (/). 
A  bill  of  sale  by  a  man  to  a  trustee  for  his  wife,  in  consideration  of 
her  joining  in  and  confirming  a  sale  of  her  real  estate  made  when 
she  was  under  age,  was  held  to  fall  within  the  exception  (g),  and  a 
bond  fide  creditor  who  is  ignorant  of  the  insolvency  and  was  no 
party  to  the  preference,  will  be  protected  {h). 

(t)  Exp.  HodgUn,  20  ih.  746,  V.  C.  {d)    Exp.    Slackhurn,    sup.  ;    Exp. 

Bacon.  Mathews,  25   L.  T.  N.  S.    276,  Y.    C. 

(«)  Exp.  Craven,  sup.,  p.  657.  Bacon;  igW.B.  1005;  Se Clieesebm-ough, 

{x)  Exp.  Mclean,  24  L.  T.  N.  S.  144,  40  L.  J.  Bk.  79. 

]3]jy_  (c)  Ei^.  Norton,  sup. 

(y)  Exp.  Trevor,  1  Ch.  D.  297,  V.  C.  (/)  Exp.   Eutcher,    9    Ch.   595  ;    af- 

Bacon.  firmed  Butcher  v.  Stead,  7  L.  E,  H.  L. 

(z)  Exp.  Eodgkin,  sup.  839  ;   44  L.  J.   Bky.    121,  diss.    Lord 

{a)  Exp.  Craven,  sup. ;  Exp.  Blackburn,  Selborne  ;  Exp.  Kevan,  9  L.  E.  Ch.  752. 

12  Eq.  363-4  ;  25  L.  T.  N.  S.  276,  C.  J.  (?)  En^.  Cox,  1   Ch.  D.    302,   V.  C. 

Bacon.  Bacon. 

(J)  Exp.  Norton,  16  Eq.  398,  408,  C.  J.  (h)  Ea^.  Putman,  22  W.  R.  567,  V.  C. 

Ba^gOjj_  Bacon  ;  on  appeal  Exp.  Kevan,  sup.    And 

(c)  Eobs.  Bky.  131,  ed.  2;  141,  ed.  3.  see  Exp.  Tate,  25  "W.  R.  52,  C.  A. 
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(4.)  Settlements  when  void  in  bankruptcy. 

On  general  principles  a  man  cannot  secure  a  provision  out  of 
his  own  estate  to  his  wife  in  the  event  of  his  bankruptcy  (i), 
unless  it  represents  the  sum  received  by  him  from  his  wife  on  their 
marriage  {k). 

Under  a  former  bankruptcy  statute  now  repealed  (Z),  voluntary 
settlements  were  made  voidable,  and  power  was  given  to  the  Court  to 
sell  the  property  comprised  therein,  but  no  such  power  exists  now. 
Sect.  91.  By  s.  91  of  B.  A.,  1869  (m),  voluntary  settlements  made  by  a  trader 

(except  of  property  in  right  of  his  wife),  are  avoided  if  he  becomes 
bankrupt  within  two  years  after  the  date  of  the  settlement,  whether 
he  was  at  such  date  solvent  or  not,  and  also  avoided  if  he  become 
bankrupt  within  ten  years  from  the  date  of  it,  unless  the  claimants 
under  the  settlement  can  prove  that  the  settlor  was,  at  the  time  of 
making  it,  able  to  pay  all  his  debts  without  the  aid  of  the  property 
comprised  in  the  settlement.  The  clause  also  contains  a  provi- 
sion for  avoiding  a  settlement  made  by  a  trader  on  his  marriage,  if 
it  consists  of  a  covenant  or  contract  for  the  settlement  of  money  or 
property  not  being  his  wife's,  in  which  he  had  at  the  date  of  his 
marriage  no  estate  or  interest,  and  he  becomes  bankrupt  before 
such  money  or  property  is  paid  or  transferred,  pursuant  to  the  con- 
tract or  covenant. 
Cases  within  A  post-nuptial  Settlement  on  the  wife  for  good  consideration,  as 

in  consideration  for  a  concurrence  in  a  conveyance,  is  not  within 
this  sect,  (n) ;  but  a  covenant  to  pay  the  rent  in  a  post-nuptial 
settlement  of  leaseholds  is  not  a  good  consideration  (o).  Where  a 
trader  settled  a  mortgaged  estate  and  covenanted  to  pay  off  the 
mortgage,  and  was  not  at  that  time  able  to  pay  all  his  debts 
including  the  mortgage  without  the  aid  of  the  settled  property,  the 
Settlement  was,  on  his  bankruptcy  within  ten  years,  held  void  (p). 

A  policy  effected  by  a  trader  for  the  benefit  of  his  wife,  under  the 
Married  Woman's  Property  Act  (g),  is  an  exception  out  of,  and  not 
void,  under  this  act  (r).  The  covenant  to  pay  'money'  in  the  proviso 
does  not  include  a  debt  due  by  the  settlor,  but  means  some  specific 

(4)  Sigginhotham  v.  Holme,  19  Ves.  (?i)  Exp.  Gox,  1  'Cb.  D.  303,  V.  C. 

88.  Bacon. 

(k)  Eiggenson  v.  Kellcy,  1  Ba.  &  Be,  (0)  Exp.  Hillman,  10  ib.  622,  0.  A, 

252.  ip)  Exp.  H-itxtMe,  2  i6.  65,  C.  A. 

(Z)  B.  A.,  1849,  s.  126.  (?)  33  &  34  Vict.  c.  93,  s.  10. 

\m)  See  35  &  36  Vict.  c.  68,  a.  52.  (?•)  HoU  v.    Everall,  2  Oh.  D.  266, 

(Bankruptcy  Ireland  Amendment  Act.)  C.  A. ;  reversing  V.  C.  Hall. 
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sect, 


child  or  wife. 


Sect.  4.         SETTLEMENTS  WHEN  VOID  IN  BANKRUPTCY.  g45 

money  or  property  («)  A  covenant  to  settle  all  future  property, 
which  the  settlor  may  acquire  by  purchase  or  otherwise,  is  void  as 
to  shares  in  a  company  subsequently  purchased  by  him  (t). 

This  statute  is  retrospective  (u). 

Where  the  bankrupt  at  the  date  of  the  settlement  had  an  estate,  Interest  in 
limited  in  default  of  appointment,  among  himself  and  other  appointment, 
children,  and  an  appointmsnt  was  made  inhis  favour,  it  was  held 
that  he  had  sufficient  interest  to  take  the  case  out  of  the 
statute  (x).  And  where  a  settlor  covenanted  to  pay  off  a  mort- 
gage on  the  settled  property,  and  had  not  sufiicient  assets  beyond 
the  settled  property  to  pay  the  mortgage  and  his  other  debts, 
the  settlement  was  held  void  under  this  sect.  (y). 

As  the  settlement  is  by  the  act  declared  void,  the  property  will  The  settlement 
vest  in  the  trustee  in  bankruptcy  in  trust  for  the  creditors,  without 
any  conveyance.     The   settlement  is  void   at  law  as  well  as  in 
equity  {z). 

An  assignment  or  conveyance  by  a  trader  to  his  son  for  an  Advancement, 
inadequate   consideration   will,   it    is    conceived,   be    within    the 
clause  (a).     So  also  a  purchase  by  a  trader  in  the  joint  names  of  Pijrohase  in 

joint  names  of 

himself  and  his  child,  or  in  the  child's  name  only,  or  by  a  trader  trader  and 
in  the  joint  names  of  himself  and  his  wife,  will  be  within  the 
clause  (b).     So,  also,  the  clause  would  seem  to  extend  to  any  gift 
of  money  or  money's  worth  by  way  of  advancement  to  a  child  (c). 

(5.)  Wiiidlng-Up  Act. 
The  Companies  Act,    1862,    contains  the  following  provision. 
By  s.  164  thereof  it  is  enacted  that  any  such  conveyance,  mortgage, 
delivery  of  goods,  payment,  execution,  or  other  act  relating  to  pro- 
perty as  would,  if  made  or  done  by  or  against  any  individual  trader, 

(«)   Exp.    Bishop,    8    Ch.    718.     See  Bath,   1   Erj.  17,  M.  R.;  27  Eliz.  c.  i ; 

McBurnie's  Trustees,  1  De  G.  M.  &  G.  Btmkle  v.  Mitchell,  18  Ves.  110. 

iil  •  16  Jur.  807.  (")  Matthews  v.  Weaver,  1  Cox,  278. 

(t)  Exp.  Bolland,  17  Eq.  115,  V.  C.  (6)  Glaister  v.   Hewer,    8    Ves.   195  ; 

Bacon.  H  **•    377;   Fringle  v.  Hodgson,  3  ib. 

(w)  Exp.  Dawson,  19  ib.  433  ;  44  L.  J.  617  ;  Ryland  v.  Smith,  1  My.  &  Or.  53  ; 

Bky.  49,  V.   C.    Bacon;  overruling  Re  Barrack  y.  McCulloch,  3  K.  &  J.  110;  3 

Tolley,  15  Sol.  Jo.   116  ;  60  L.  T.  123,  Jur.  N.  S.  180. 

and  Re  Risdon,  14  Sol.  Jo.  376.  (c)  As  to  cases  under  1  Jac.  1,  c.  15, 

(a)  Re  Andrew's  Tr.,  7  Ch.  D.  635,  s.  5,  Kensington  y.  Ghantler,  2  M.  &  S. 

V.  C.  Malins.  36 ;  Exp.   Shorland,  7  Ves.   88  ;  Exp. 

(y)  Exp.  Huxtable,  2  ib.  54,  C.  A.  Skerratt,  2  Rose,  384.     See  also  under  6 

(z)  9  Geo.  2,  c.  36  ;  Matthews  v.  Vena-  Geo.  4,  o.  16,  s.  73,  Abell  v.  Daniell, 

bles,  2  Bing.  137  ;  Wickham  v.  Marq.  of  M.  &  M.  370. 

K  N 
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646  TEAUDULENT  AND  VOID  MOETGAGES.  Chap.  49. 

Fraudulent  be  deemed  in  the  event  of  his  bankruptcy  to  have  been  made  or 
in  bank'.''^  ^  ^0°^  by  way  of  undue  or  fraudulent  preference  of  the  creditors  of 
ruptcy.  gygji  trader  shall,  if  made  or  done  by  or  against  any  company,  be 

deemed,  in  the  event  of  such  company  being  wound  up  under  the 
act,  to  have  been  made  or  done  by  way  of  undue  or  fraudulent 
preference  of  the  creditors  of  such  company,  and  shall  be  invalid 
accordingly ;  and  for  the  purposes  of  that  section  the  presentation 
of  a  petition  for  winding  up  a  company  shall,  in  the  case  of  a  com- 
pany being  wound  up  by  the  Court  or  subject  to  the  supervision  of 
the  Court,  and  a  resolution  for  winding-up  the  company  shall,  in 
the  case  of  a  voluntary  winding-up,  be  deemed  to  correspond  with 
the  act  of  bankruptcy  in  the  case  of  an  individual  trader ;  and  any 
conveyance  or  assignment  made  by  any  company  formed  under  the 
act  of  all  its  estate  and  effects  to  trustees  for  the  benefit  of  all  its 
creditors,  shall  be  void  to  all  intents. 

A  security  given  by  an  insolvent  company  for  payment  of  a  debt 
due  to  a  director  cognisant  of  the  state  of  the  company's  affairs, 
may  be  set  aside  as  an  undue  preference  under  this  eect.,  even 
although  the  director  may  have  pressed  for  payment  of  his  debt  (d) 

{d)  QasligU,  &c.  Co.  v.  Terrell,  10  Eq.  168,  M.  R. 
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(1.)  Powers  of  factors  before  the  Factors'  Acts, 

It  was  formerly  held,  that  though  a  factor  might  make  a  bond 
fide  sale  of  the  goods  intrusted  to  his  charge,  yet  he  could  not 
pledge  them ;  or  at  least  if  he  did,  the  mortgagee  would  hold 
subject  to  the  like  claims  as  when  the  goods  were  in  the  factor's 
possession ;  although  the  mortgage  was  made  without  notice  of  the 
fact  (a).  He  could  not  pledge  them  either  by  an  actual  deposit  of 
such  property  with  the  pawnee,  or  by  placing  in  his  hands  the  bill 
of  lading  as  the  symbol  of  such  property,  or  a  warrant  or  order  for 
the  delivery  of  the  goods  (b).  He  could  not  pledge  them  either  for 
his  own  debt  or  for  advances  made  to  himself,  or  for  advances  made 
on  account  of  the  goods  pledged  for  duties,  or  for  other  purposes 
connected  with  the  sale  thereof  (c). 

The  law  on  this  subject  has  been  materially  altered  by  the 
legislature. 

(a)  Paterson  v.    Tosh,   2  Str.    1178;  v.  Wilson,  4  B.  &Ald.  443;  Martini  v. 

Daubigny    v.    Duval,    5   T.    R.    604;  Coles,  1  IL  &  S.  liO  ;  Grahamy.  Dyster, 

Newsom  v.  Thornton,   6  East,   17 ;    Dc  6  iJ.  1 ;  2  Stark.  R.  21. 

£ouchout  \.    Ooldsmid,    5   Ves.    211;  (6)Russell,Mercantile  Agents,90,ed.  2, 

Queiroz  v.   Tnteinan,  3  B.  &  Cr.  342  ;  (c)  lb. 
McCombie  v.  Daisies,  7  East,  5  ;  Kuckein 


N  N  2 
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5-18  PLEDGE  BY  FACTORS-  Chap.  50. 


(2.)  Pledge  by  factors  under  old  acts. 

i  Geo.  4,  c.  83.  By  4  Geo.  4,  c.  83,  it  was  enacted  (d)  that  it  should  he  lawful 
for  any  person  to  take  any  goods,  or  hills  of  lading  for  the  delivery 
thereof,  in  deposit  or  pledge  from  the  consignee  of  the  same,  but 
such  persons  should  acquire  no  further  right,  title,  or  interest 
than  was  possessed  therein  and  might  have  heen  enforced  by  such 
consignee  at  the  time  of  the  pledge. 

6  Geo.  i,  0. 94.  By  6  Geo.  4,  c.  94,  the  authority  of  the  factor  was  extended,  and 
by  ss.  1  .&  2  thereof  any  person  intrusted  with  goods  for  consign- 
ment or  sale  might  sell  or  deposit  or  pledge  the  goods  of  which  he 
had  the  bill  of  lading,  or  warrant  or  order  for  delivery,  &c.,  in  respect 
of  any  money  or  negociable  security  advanced  to  him  to  any  amount 
to  any  person  not  having  notice  of  his  being  a  factor ;  but  with  a 
proviso  (s.  3)  that  such  deposit  or  pledge,  if  made  for  an  antecedent 
debt  of  the  factor,  should  not  extend  beyond  the  amount  of  his 
interest  in  the  goods;  and  by  s.  5  thereof,  if  the  depositee  or 
^pledgee  had  notice,  such  deposit  or  pledge  should  not  extend 
beyond  such  interest  (e). 

The  documents       This  act  does  not  apply  to  documents  created  by  the  factor 

pledged?"  *  himself,  and  pledged  by  him  (/).  He  must  have  been  intrusted 
with  the  very  document  pledged  at  the  time  of  the  advance,  and  it 
was  not  sufficient  that  he  had  been  enabled  to  obtain  such  docu- 
ment by  being  possessed  of  the  goods,  or  from  the  bill  of  lading 
being  delivered  to  him  for  the  purposes  of  sale,  or  .that  the  docu- 
ments pledged  were  substituted  for  other  documents  previously 
pledged  (gf). 

•Pledge.'  For  the  meaning  of  the  words  'pledge'  and  'sale  or  disposi- 

tion '  in  this  act,  see  Qi). 

'Sale and  The  deposit  or  pledge  must  have  been  made  for  money,  or  a 

negociable  instrument  advanced  or  given  by  the  pledgee  upon 
the  faith  of  the    documents    pledged ;    the    mere    exchange   of 


disposition.' 


{d)  Sect.  2.  189 ;  Itoss  v.    Willis,  Dan.   &  LI.  19  ; 

(e)  Fletcher  v.  Heath,  7  B.  &  Cr.  517.  Bonei  v.  Steu-art,  i  Man.  &  G.  295. 

(/)  Close  V.  Holmes,  2  Mo.  &  Rob.  22.  (h)  Tlwmpson  v.  Fanner,  1  M.  &  M. 

{g)  Phillips  V.  Huth,  6  M.  &  W.  572  ;  48  ;  Taylor  \.  Trueman,  ih.  453  ;  Taylor 

HatjUU  V.  Phillips,  9  ib.   647  ;  14  ib.  v.  Kymer,'Z  B.  &  AJ.  320,  337. 
665  ;  12  CI.  &  F,  343  ;  affirmed  10  Jur. 
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Sect.  2.  PLEDGE  BY  FACTOES  UNDER  OLD  ACTS. 


ei9 


documents   would   not   do  (i).      This,    however,   is   now    other- 
wise (fc). 

By   '  negociable  instruments '  were    meant   such    instruments  '  NegociaWe 
only  as  bills  and  notes,  which  pass  by  indorsement,  and  not  such 
instruments  as  East  India    warrants,    which    pass    by  delivery 
merely  (i). 

The  pawner  must  have  been  intrusted  with  the  goods  as  factor  (m).  intrusted  with 
And,  under  the  4th  section  of  the  act,  which  declares  valid  con-  ^^^  ^°°^' 
tracts  for  sale  made  by  "  an  agent  intrusted  with  the  goods,"  it  was 
held  that  a  wharfinger,  who  received  flour  in  that  capacity,  though 
he  was  in  the  habit  of  doing  business  as  a  flour  factor,  was  not 
within  the  act  (w). 

The  pledgee  only  took,  under  the  3rd  and  5th  sections^  the  lien,  What  lien  of 
or  "  right,  title  or  interest "  of  the  factor,  and  a  mere  liability  under  entitled  him  to 
acceptances  did  not  constitute  such  a  lien  (o) ;  and,  under  the  5th  ^^^^^ 
sect.,  it  must  appear,  upon  the  face  of  the  whole  account  of  the 
factor,  that  the  principal  was  indebted  to  him  (  jj). 

The  notice  required  was  not  by  direct  communication,  but  any  What  -was 
circumstances  which  would  induce  a  reasonable  man  to  infer  that  notiorof  the 
the  goods  pledged  were  not  the  property  of  the  pledger  {q).  ^h^'^'^'te 

By  the  6th  sect,  thereof  it  is  enacted  that  the  act  should  not  ^  q 
prevent  the  true  owner  of  goods  from  recovering  them  from  his 
factor  or  agent,  before  a  sale,  deposit,  or  pledge,  or  from  the 
assignees  of  such  factor  or  agent  in  the  event  of  his  bankruptcy, 
nor  from  recovering  from  the  buyer  the  price  of  the  goods,  subject 
to  any  right  of  set-off  on  the  part  of  the  buyer  against  the  factor  or 
agent ;  nor  from  recovering  goods  so  deposited  or  pledged,  upon 
repayment  of  the  money,  or  on  restoration  of  the  negociable  instru- 
ment so  advanced  or  given  on  the  security  thereof  to  the  factor  or 
agent,  and  upon  payment  of  such  further  sum  of  money,  or  restora- 
tion of  such  other  negociable  instrument  (if  any)  as  might  have 
been  advanced  or  given  by  the  factor  or  agent  to  the  owner,  or  on 
payment  of  money  equal  to  the  amount  of  such  instrument,  nor 

(i)  Taylor  v.  Truemaji,  sup. ;  Taylor  470  ;  affirmed  10  ib.  354. 

V.  Kymer,  sup.  (o)  Fletcher  v.  Seath,  sup. ;  Blandy  v. 

(k)  See  inf.  p.  551,  (e).  Allan,  3  Car.  &  P.  447 ;  Dan.  &  Lloyd, 

(I)  Taylor  v.  Trueman,  sup.;  Taylor  29. 

V.  Kymer,  sup.  (p)  Robertson  v.  Kensington,  5  Man.  & 

(m)  JauUrry  v.  Britten,  5  Scott,  655  ;  E.  381 ;  LI.  &  W.  187. 

4  Bing.  N.  C.  242.  (})  Evans  v.  Truman,  1  Mo.  &  Rob. 

(»)  Monk  V.   Whittenbm-y,  2  B.  &  Ad.  10  ;  2  B.  &'Ad.  886. 
434  ;  Cole  v.  N.  W,  Bank,  9  L,  R,  C,  P. 
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Chap.  50. 


Bankruptcy  of 

factor. 


Delay  of 
owner. 


from'  recovering  from  any  person  any  balance  remaining  in  His 
hands,  as  the  produce  of  the  sale  of  the  goods,  after  deducting 
thereout  the  money  or  negociable  instrument  so  advanced  or  given 
upon  the  security  thereof; 

Provided  that,  in  case  of  the  bankruptcy  of  the  factor  or  agent, 
the  owner  of  the  goods  so  pledged  and  redeemed  should  be  held  to 
have  discharged  pro  tanto  his  debt  to  the  estate  of  the  bankrupt  (r). 

The  delay  of  the  owner  in  giving  notice  to  the  pledgee  that  the 
goods  were  his  did  not  give  the  pledgee  any  greater  right  than 
the  statute  gave  him,  unless  the  pledgee's  position  was  thereby 
altered  (s). 


5  &  6  Vict.' 
c.  39. 


Malafldet 
must  be 
shotru. 


Notice. 


(3.)  Statute  5  d&  Vict.  c.  39. 

The  5  &  6  Vict.  c.  89,  was  passed  in  order  to  give  the  same 
protection  to  lonci  fide  advances  upon  goods  in  the  hands  of 
agents,  as  by  the  act  of  Geo.  4  is  given  to  sales  of  such  goods.  It 
provides,  that  any  agent  intrusted  with  the  possession  of  goods,  or 
of  the  documents  of  title  to  the  goods,  (and  an  agent  in  possession 
is  to  be  taken  to  be  intrusted,  unless  the  contrary  is  proved  (f)  ) 
is  to  be  deemed  the  owner,  for  the  purpose  of  giving  effect  to  any 
contract  or  agreement  by  way  of  lien  or  security,  hand  fide  made  by 
any  person  with  such  agent,  as  well  for  any  original  loan,  advance, 
or  payment,  as  for  any  further  or  continuing  advance  (m). 

It  is  not  material  that  the  party  dealing  with  the  agent  knew 
him  to  be  such,  unless  such  party  knew  that  the  agent  had  not 
authority  to  make  the  contract,  or  that  he  was  acting  mala  fide  {x). 
If  the  symbol  of  property  is  entrusted  to  the  factor,  the  owner 
has  no  relief  against  a  hand  fide  purchaser  or  mortgagee  {y).  To 
deprive  the  pledgee  of  the  benefit  of  the  act,  there  must  be  mala 
fides,  or  notice  of  want  of  authority  in  the  factor,  and  the  question  of 
mala  fides  is  for  the  jury  {z). 

The  rule  as  to  notice  under  these  sections  is  the  same  as  under 
the  former  act  (a). 


(r)  As  to  mortgages  of  tills  of  lading, 
prior  to  the  statute,  s&e  Evans  y.  Martdl, 
1  Ld.  Eaym,  271  ;  3  Salk.  290  ;  iem- 
prUre  r.  PasUy,  2  T.  E.  485  ;  Wright  v. 
Campbell,  4  Biut.  2047  ;  Snee  v.  Prescott, 
1  Atk.  245 ;  Idc/ciarrow  v.  Mason,  2 
T.  K.  63  ;  Savignac  v.  Ouff,  ib.  66. 

{s)  Robertson  v.  Kensington,  5  Man,  & 
E.  381,  LI.  &  "W.  187, 

(0  Sect.  4. 


[u)  Sect.  1. 

(a:)  Sect.  3. 

(y)  Viekers  v.  Sertu,  2  L.  E.  Sc.  App. 
113. 

(«)  Gobind  r.  The  Administrator- 
General  of  Bengal,  15  Mo.  P.  C.  230 ;  8 
Jnr.  N.  S.  343;  9  Mo.  L  A.  140; 
Douglas  v.  Swing,  6  Ir.  Com.  L.  395. 

(a)  Ib.  and  sitp.  p.  549  (q). 
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By  sect.  2  thereof,  contracts  of  pledge  by  the  factor  may  be  in 
consideration  of  any  other  goods,  documents  of  title,  or  negociablo 
security  on  which  the  pledgee  has  a  lien  ;  which  meets  the  above 
mentioned  cases  of  PhiUips  v.  Hutt  (b),  and  Hatfield  v.  Phillips  (c). 

It  is  not  material  that  the  goods  or  documents  are  delivered  after 
the  advance  made,  if  the  contract  to  deliver  them  be  in  writing 
and  such  contract  and  the  subsequent  delivery  be  made  without 
notice  of  the  agent's  want  of  authority  to  make  the  pledge  (d).  An 
exchange  of  securities,  too,  is  to  be  deemed  a  contract  made  in  con- 
sideration of  an  advance  within  the  meaning  of  the  act  (e) ;  which 
also  is  an  alteration  of  the  old  law  (/). 

But  the  act  does  not  extend  to  securities  for  antecedent  debts,  Antecedent 
which  are,  therefore,  left  as  under  6  Geo.  4,  c.  94  (g).    An  accept- 
ance not  due  is  an '  antecedent  debt '  {h);  also  a  loss  on  a  resale  (i). 
Secns,  if  there  is  an  advance  at  the  time  the  previous  liabilities 
existed  (A;). 

The  factor  may  now  pledge  the  goods  or  documents  of  title  with 

which  he  is  entrusted  for  advances  to  himself,  or  to  a  third  person 

on  his  account  (l). 

The  act  also  provides  that  nothing  therein  contained  shall  affect  Owner  may 

redeem, 
the  owner's  right  of  redemption,  upon  payment  of  the  amount  of 

the  lien  or  restoration  of  the  securities,  or  from  recoTering  the 

balance  of  the  produce  of  the  sale  of  the  goods,  after  satisfying  the 

lien ;  and  also  that  in  case  of  the  bankruptcy  of  such  agent,  the  Eankmptcy. 

owner  of  the  goods,  which  shall  have  been  so  redeemed,  shall  be 

deemed  to  have  paid  the  redemption-money  to  the  use  of  such 

agent  before  his  bankruptcy,  or,  in  case  the  goods  shaU  not  be 

so  redeemed,  the  owner  shall  be  deemed  a  creditor  of  such  agent 

for  the  value  of  the  goods  so  pledged  at  the  time  of  the  pledge, 

and  shall,  if  he  think  fit,  be  entitled  in  either  of  such  cases  to 

prove  for  or  set  off  the  sum  so  paid  or  the  value  of  the  goods,  as 

the  case  may  be  (m). 

Where  a  factor,  to  whom  goods  had  been  consigned  by  the 

plaintiff,  obtained  from  the  defendant,  with  whom  he  was  jointly 

(J)  6  M.  &  W.  572.  Wood ;  Learoyd  v.  Sobinson,  12  M.  & 

(c)  9  ib.  647.  W.  745. 

(d)  Sect.  4.  (*)  Macnee  v.  Oorst,  swp. 

(e)  Sect.  2.  (ifc)  Jewati  v.   TThitworth,  2  Eq.   692, 
(/)  See  Bonzi  v.  Stewart,  4  Man.  &,  G.  V.  C.  "Wood. 

295  ;  sup.  p.  548  (g).  (l)  Sheppard  v.  Union  Bk.  7  H.  &  N. 

{J)  Sect.  3.  661  ;  8  Jur.  N.  S.  265. 

(A)  Macnee  v.  Gmst,  4  Eq.  315,   V.  C,  (m)  Sect.  7. 
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liable  on  a  bill  of  exchange,  a  sum  of  300Z.  on  the  security  of  the 
goods,  for  the  purpose  of  taking  up  the  bill,  the  Court  held  that 
the  transaction  did  not  come  within  the  protection  of  the  act  (n). 

.  The  act,  too,  will  not  apply  if  the  pledger  has  been  entrusted  with 
the  bill  of  lading  or  other  document,  by  one  who  is  not  the  true 
proprietor,  or  is  not  intrusted  in  the  character  of  agent,  and  the 
p-imd  facie  evidence  under  the  act  from  the  possession  of  the 
document  by  the  pledger  is  liable  to  be  rebutted  (o). 

And  the  generality  of  the  terms  "agent,"  "goods  and  mer- 
chandise," is  properly  restricted  to  mercantile  transactions  (p). 

The  act  dOes  not  appear  to  extend  to  the  lien  of  a  carrier  or  a 
warehouseman,  &c.,  on  goods  in  his  hands,  against  the  true  owner, 
for  the  general  ba,lance  due  from  the  factor  (q) . 

A  commission  merchant  and  agent  from  whom  goods  were 
bought,  was  intrusted  by  the  Tendee  to  forward  them  as  required  by 
him  in  his  trade  :  for  which  purpose  the  dock  warrants  were,  in 
accordance  with  usage,  left  with  the  agent :  he  was  held  not  to  be 
"  intrusted  "  within  the  meaning  of  the  act  (r). 

An  isolated  employment  as  agent  is  within  the  act  (s). 

Successive  pledges  by  a  factor  are  valid,  though  he  has  parted 
with  the  goods  on  the  first  pledge  (t). 

Where  goods  are  consigned  for  sale  on  account  of  the  consignor, 
a  pledge  by  the  consignee  bond  fide  made  is  within  the  act  (u), 
though  the  pledgee  had  notice  that  the  consignment  was  for  sale : 
to  avoid  such  a  pledge  there  must  be  knowledge  that  the  agent  was 
prohibited  from  pledging  (x). 

Railway  stock  certificates  are  not  goods  within  the  act  (y). 

Where  the  owner  of  instruments  negociable  by  delivery,  entrusts 


(»)  Learoyd  v.  Mobmson,  12  M.  &  W. 
746. 

(o)  See  Van  OasteeH  v.  Booker,  18  L.  J. 
Exo.  li,  per  Vaike,  B.  And.  see  Jen/cyns 
V.  Usborne,  7  Man.  &  G.  678 ;  8  Soott's 
N.  E.  505. 

ip)  Wood  v.  RowcUffe,  6  Ha.  191  ; 
Lamh  v.  Attenborough,  8  Jur.  N.  S.  280; 
1  B.  &  S.  831. 

(q)  Leuckhart  v.  Cooper,  3  Bing.  N.  C. 
99  ;  3  Soott,  521. 
.  (r)  Johnson  v.  Cridit  Lyonnais,  2  0.  P. 
D.  224 ;  affirmed  3  ib.  32. 
(s)  ffayman  v.  FUwUr,  13  C,  B,  N.  S. 


519 ;  9  Jur.  N.  S.  895,  C.  P.:  Bains  v. 
Swainson,  4  B.  &  S.  270  ;  11  W.  E.  945; 
32  L.  J.  Q.  B.  281,  521,  533  ;  Cole  v.  N. 
Western  Bk.,  9  L.  R.  0.  P.  470  ;  10  ib. 
354. 

(t)  Portalis  v.  TetUy,  5  Eq.  140,  V.  C. 
"Wood. 

(u)  Navulshaw  v.  Brownrigg,  1  Sim. 
N.  S.  673  ;  15  Jur.  985  ;  affirmed  2  De 
G.  M.  &  G.  441  ;  16  Jur.  979  ;  21  L.  J. 
Ch.  67. 

(iC)  Ib. 

(y)  Freeman  v.  AppUywrd,  1  L.  T. 
N.  S.  282 ;  32  L.  J.  Exc.  175. 


Digitized  by  Microsoft® 


Sect.  3.  STATUTE  5  &  6   VICT.   c.   39. 


553 


them  with  his  hroker,  a  deposit  of  them  by  the  broker  binds  the 
owner  (a). 

On  the  bankruptcy  of  an  agent  intrusted  with  goods  within  the  Bankruptcy  ot 
meaning  of  the  above  act,  the  owner  may  prove  for  the  amount  paid  **°*'"- 
by  him  to  redeem,  as  for  money  paid  for  the  use  of  such  agent 
before  his  bankruptcy,  or  may  prove  for  the  value  of  the  goods  if 
the  same  are  unredeemed  (aa). 


(4.)  Pledge  of  bills  of  exchange,  de. 

Instruments  and  securities,  which  form  part  of  the  currency  of 
this  country,  such  as  bills  of  exchange,  exchequer  bills,  &c.,  being 
negociable,  can,  of  course,  be  effectually  pledged  by  an  agent  in- 
trusted with  them,  or  by  any  other  person  in  whose  hands  they  may 
be,  in  fraud  of  the  true  owner  (b),  and  the  same  will  apply  to  ex- 
chequer bills  payable  to  bearer  (c) ;  or  bonds  payable  to  bearer  (d). 

The  principal  is  protected  against  the  sale,  negotiation,  transfer,  or  24  &  25  Yiot. 
pledge  by  a  broker  or  other  agent  of  such  instrument,  in  violation  <=■  ^^• 
of  good  faith,  and  contrary  to  the  object  for  which  the  same  was 
intrusted  to  him  (e). 

In  the  case  of  foreign  securities  it  rests  with  the  defendant  to 
prove  by  evidence,  that  they  are  negociable  by  the  course  of  trade 
here,  or  by  the  custom  of  the  country  whence  they  come  (/).  And 
the  Court  cannot  take  cognisance  of  their  character  when  brought 
before  them  for  the  first  time  (g). 


(5.)  Authority  of  factor  to  sell. 

From  the  mere  relation  of  principal  and  factor,  and  indepen- 
dently of  the  above  acts,  the  factor  derives  authority  to  sell  at  such 
times  and  at  such  prices  as  he  may,  in  the  exercise  of  his  discre- 

(o)  Biimhall  v.  Metropolitan  Bank,  2  112. 

Q.  B.  D.   194  ;  Goodwin  v.  Roharts,  10  (d)  Gorgier  v.  Mievilk,  3  B.  &  C.  45. 

L.  R  Exc.  337  ;  1  App.  C.  476.  (c)  24  &  25  Vict.  c.  96,  ss.  75,  76.  And 

(aa)  Bobs.  Bky.  228,    ed.  2,  and  247,  see  Reg.  v.  Tailock,  2  Q.  13.  D.  157,  and 

ed.  3.  Beg.  v.  Cooper,  L.  K.  2  C.  C.  123 ;  Reg. 

(6)  Treuttel  v.  Barandon,  8  Taunt.  100;  v.  Christian,  ib.  94. 

Sigoy/rney  v.   Ll(yyd,  8   B.  &  Cr.   622 ;  (/)    Lang  v.   Smyth,   7   Bing.   284  ; 

Lloyd  V.  Sigoumey,  5  Bing.  525  ;  Good-  Glyn  v.  Baker,  13  East,  509  ;  Gorgier  v. 

man  v.  Harvey,  4  A.  &  E.  870.  MievilU,  sup. 

(c)  Wookey  v.  Pole,  4  B.  &  Aid.  1  ;  (g)  Lang  v.  Smyth,  sup. 
Brandao  v.  Barnett,  2  Scott,  N.  E.  96, 
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tion,  think  best  for  his  employer ;  but  if  he  receives  the  goods 
subject  to  any  special  instructions,  he  is  bound  by  them,  and  the 
authority,  whether  general  or  special,  is  revocable.  When,  indeed, 
the  factor  has  advanced  money  on  the  goods  consigned  to  him  for 
sale,  the  authority  to  sell  is,  it  seems,  irrevocable,  because  coupled 
with  an  interest ;  but  still,  in  that  case,  on  failure  of  the  principal 
to  repay, such  advances  within  a  reasonable  time  after  demand,  the 
factor  cannot  sell  at  any  time  he  pleases,  without  regard  to  the 
interest  of  the  principal  and  the  nature  of  the  authority  originally 
given  (h).  And  he  cannot  sell  the  goods,  though  in  the  exercise  of 
a  sound  discretion,  contrary  to  the  principaVs  orders,  for  the  pur- 
pose of  reimbursing  himself  for  advances  made  to  the  principal,  in- 
dependently of  and  after  the  consignment.  There  is  not  in  such  a 
case  an  irrevocable  authority  coupled  with  an  interest,  inasmuch 
as  such  an  authority  only  exists  where  the  authority  is  given  for 
the  purpose  of  being  a  part  of  the  security,  although  such  subse- 
quent advances  might  be  a  good  consideration  for  an  agreement 
that  the  original  revocable  authority  to  sell  should  become  irrevo- 
cable (i).  And  accordingly  an  authority  given  to  the  factor  in  con- 
sideration of  former  advances,  to  sell  at  the  best  market  price,  and 
repay  himself  (the  former  authority  having  a  limit  as  to  price),  was 
held  to  be  revocable  (/c). 

The  authority  of  the  factor  may  be  revoked  notwithstanding 
advances  by  the  factor,  unless  such  advances  are  accompanied  by 
and  made  the  consideration  for  an  agreement  that  the  authority 
shall  not  be  revocable  (i).  Where  the  authority  to  the  factor  was 
revoked,  the  former  acts  did  not  apply  (m) ;  but  now  the  revocation 
of  the  authority  does  not  prejudice  the  rights  of  bond  fide  purchasers 
without  notice  (n). 


(6)  Set-off  by  purchaser  from  factor. 

A  purchaser  from  a  factor,  not  knowing  that  the  latter  is  selling 
as  agent,  may,  in  an  action  for  the  price  by  the  real  owner,  set  off  a 
debt  due  to  him  by  the  factor  (o),  although  the  factor  is  acting  con- 


{K)  Smart  v.  Sandars,  3  0.  B,  380. 

(i)  S.  0.  17  L.  J.  C.  P.  258. 

(k)  BaUigh  v.  Atkmson,  6  M.  &  "W. 
670. 

(J)  De  Comas  v.  Frost,  3  Mo.  P.  C.  N. 
S.  158  ;  11  Jur.  N.  S.  417. 


(w)  Fuentes  v.  Montis,  3  L.  E.  C.  P. 
268  ;  affirmed  4  *.  93. 

{n)  40  &  41  Vict.  c.  39,  s.  2. 

(o)  George  v.  Clagett,  7  T.  E.  359  ; 
Carr  v.  Einclijfe,  4  B.  &  Cr.  547  ;  Fish 
V.  Kcmpton,  7   C.  B.  687  ;  Symenza  v. 
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trary  to  his  instructions  (p) ;  and  an  allegation  that  the  purchaser 
had  the  means  of  knowledge  is  not  sufficient  (g). 

This  set-off  is  not  allowed  in  an  action  for  damages  for  not  Set-off. 
accepting  the  goods  (r) ;  nor  where  the  factor  had  hecome  bankrupt 
and  it  was  proposed  to  set  off  mutual  credits  (s),  unless  the  claim 
by  the  bankrupt's  trustee  was  liquidated  (i). 

The  benefit  of  the  Factors  Act  has  been  extended  to  subsequent 
purchasers  from  vendors,  who  have  been  permitted  by  the  vendee 
to  retain  possession  of  documents  of  title  to  goods ;  in  such  cases 
the  vendor  is  an  agent  entrusted  by  the  vendee  (»). 

Similarly,  the  vendee  who  has  been  permitted  by  the  vendor  to 
have  the  possession  of  such  documents  of  title,  is  an  agent  in- 
trusted by  the  vendor  (x). 

Transfers  of  documents  of  title  by  indorsement  (or  by  delivery 
where  the  document  is  by  custom  or  by  its  express  terms  transferable 
by  delivery,  or  makes  the  goods  deliverable  to  the  bearer),  have  the 
same  effect  for  defeating  any  vendor's  lien  or  right  of  stoppage  in 
transitu,  as  the  transfer  of  a  bill  of  lading  (y). 

Ilrinsley,U  0.  B.  N.  S.  472;  11  Jur.  (s)  lb. 

N.  S.  409  ;  Zhmn  v.  Norwood,  14  0.  B.  (t)  Thornton    v.    Maynard,    10    ih., 

N.  S.  574.  700. 

(p)  Exp.  Disam,  i  Ch.  D.  133,  C.  A.  \u)  40  &  41  Vict.  c.  39,  s.  3. 

(q)  Barries  v.  The  Imperial  Ottoman  (x)  lb.  s.  4. 

Bank,  9  L.  R.  C.  P.  38.  (y)  lb.  s.  5. 

(r)  Turner  v.  I'homas,  6  ib.  610. 
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(1.)  Merchant  Shipping  Act,  1854. 

A  SHIP  is  not  like  an  ordinary  chattel :  it  does  not  pass  by  delivery, 
nor  does  the  possession  of  it  prove  the  title  to  it.  There  is  no 
market  overt  for  ships  (a). 

Mortgages  of  British  ships  have  long  been  the  subject  of  statu- 
tory regulations,  which  were  so  strict  in  regard  to  defects  in 
the  assurance  as  almost  to  oust  the  jurisdiction  of  equity; 
but  all  former  statutes  have  been  repealed  by  the  Merchant 
Shipping  Eepeal  Act,  1854  (b),  the  material  sections  of  which  arc 
as  follows: 
Transfer  of  ^®''^-  ^^' — -^  registered  ship  or  any  share  therein,  when  disposed 

ships  or  of  to  persons  qualified  to  be  owners  of  British  ships,  shall  be  trans- 

snai-es  therein. 

ferred  by  bill  of  sale,  and  such  bill  of  sale  shall  contain  such 

description  of  the  ship  as  is  contained  in  the  certificate  of  the 
surveyor,  or  such  other  description  as  may  be  sufficient  to  identify 
the  ship  to  the  satisfaction  of  the  registrar,  and  shall  be  ac- 
cording to  the  form  marked  E.  in  the  schedule  to  the  act,  or  as 
near  thereto  as  circumstances  permit,  and  shall  be  executed  by 

(a)  Sooper  v.  Chmm,  2  Ch.  290,  per         (6)  17  &  18  Yict.  c.  120. 
L.  J.  Turner, 
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the  transferer  in  the  presence  of,  and  be  attested  by,  one  or  more 
witnesses. 

Sect.  66. — A  registered  ship,  or  any  share  therein,  may  be  made  Mortgage  of 

ships  and 

a  security  for  a  loan  or  other  valuable  consideration,  and  the  in-  shares  therein, 
strument  creating  such  security  termed  "  a  mortgage"  shall  be  in 
the  form  marked  I.  in  the  schedule  to  the  act,  or  as  near  thereto 
as  circumstances  permit,  and  on  the  production  of  such  instru- 
ment the  registrar  of  the  port  at  which  the  ship  is  registered  shall 
record  the  same  in  the  register  book.  , 

Sect.  67. — Every  such  mortgage  shall  be  recorded  "by  the  regis-  Mortgages  to 
trar  in  the  order  of  time  in  which  the  same  is  produced  to  him  in  order  of 
for  that  purpose,  and  the  registrar  shall  by  memorandum  under  production, 
his  hand  notify  on   the  instrument  of  mortgage  that  the  same 
has  been  recorded  by  him,  stating  the  date  and  hour  of  such 
record. 

Sect.  68. — Whenever    any   registered  mortgage  has  been   dis-  Entiy  of 

discharge  of 

charged,  the  registrar  shall,  on  the  production  of  the  mortgage  mortgage. 
deed,  with  a  receipt  for  the  mortgage  money  indorsed  thereon, 
duly  signed  and  attested,  make  an  entry  in  the  register  book  to 
the  effect  that  such  mortgage  has  been  discharged,  and  upon  such 
entry  being  made,  the  estate,  if  any,  which  passed  to  the  mort- 
gagee, shall  vest  in  the  same  person  or  persons  in  whom 
the  same  would,  having  regard  to  intervening  acts  and  circum- 
stances, if  any,  have  vested  if  no  such  mortgage  had  ever  been 
made. 

Sect.  69. — If  there  is   more  than  one  mortgage  registered  of  Priority  of 

niortgages. 

the  same  ship  or  share  therein,  the  mortgagees  shall,  notwith- 
standing any  express,  implied,  or  constructive  notice,  be  entitled  in 
priority,  one  over  the  other,  according  to  the  date  at  which  each 
instrument  is  recorded  in  the  register  books,  and  not  according  to 
the  date  of  each  instrument  itself. 

Sect.  70. — A  mortgagee  shall  not,  by  reason  of  his  mortgage,  irortgagee  not 
be  deemed  to  be  the  owner  of  a  ship  or  any  share  therein,  nor  owner^^*""^ 
shall  the  mortgagor  be  deemed  to  have  ceased  to  be  owner  of  such 
mortgaged  ship  or  share,  except  in  so  far  as  may  be  necessary  for 
making  such  ship  or  share  available  as  a  security  for  the  mortgage 
debt  (d). 

Sect  71. — Every  registered  mortgagee  shall  have  power  abso-  Mortgagee  to 
lutely  to  dispose  of  the  ship  or  share  in  respect  of  which  he  is  regis-  s^e!  ^"^^  ° 

(d)  Seu  Rusden  v  Pope,  3  L.  11.  Exc.  272,  B.  Martin. 
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tered,  and  to  give  efifeotual  receipts  for  the  purchase  money ;  but 
if  there  are  more  persons  than  one  registered  as  mortgagees  of  the 
same  ship  or  share,  no  subsequent  mortgagee  shall,  except  under 
the  order  of  some  Court  capable  of  taking  cognisance  of  such 
matters,  sell  such  ship  or  share  without  the  concurrence  of  every 
prior  mortgagee. 

Sect.  72. — No  registered  mortgagee  of  any  ship  or  any  share 
therein  shall  be  affected  by  any  act  of  bankruptcy  committeid  by 
the  mortgagor  after  the  date  of  the  record  of  such  mortgage, 
notwithstanding  such  mortgagor,  at  the  time  of  his  becoming 
bankrupt,  may  have  in  his  possession  and  disposition,  and  be 
reputed  owner  of  such  ship  or  share  thereof,  and  such  mortgage 
shall  be  preferred  to  any  right,  claim,  or  interest  in  such  ship, 
or  any  share  thereof,  which  may  belong  to  the  trustee  of  such 
bankrupt. 

Sect.  73, — A  registered  mortgage  of  any  ship,  or  share  in  a 
ship,  may  be  transferred  to  any  person,  and  the  instrument  creating 
such  transfer,  shall  be  in  the  form  marked  K.  in  the  schedule  to 
the  act,  and  on  the  production  of  such  instrument,  the  registrar 
shall  enter  in  the  register  book,  the  name  of  the  transferee  as  mort- 
gagee of  the  ship  or  share  therein  mentioned,  and  shall,  by  memo- 
randum under  his  hand,  record  on  the  instrument  of  •  transfer  that 
the  same  has  been  recorded  by  him,  stating  the  date  and  hour  of 
such  record. 

Sect.  74. — If  the  interest  of  any  mortgagee  in  any  ship  or  in 
any  share  therein  becomes  transmitted  in  consequence  of  death, 
bankruptcy,  or  insolvency,  or  in  consequence  of  the  marriage  of 
any  female  mortgagee,  or  by  any  lawful  means  other  than  by 
a  transfer  according  to  the  provisions  of  the  act,  such  trans- 
mission shall  be  authenticated  by  a  declaration  of  the  person 
to  whom  such  interest  has  been  transmitted,  made  in  the  form 
marked  L.  in  the  schedule  to  the  act,  and  containing  a  statement 
describing  the  manner  in  which  and  the  party  to  whom  such  pro- 
perty has  been  transmitted,  and  such  declaration  shall  be  made  and 
subscribed  if  the  declarant  resides  at  or  within  five  miles  of  the 
custom  house  of  the  port  of  registry  in  the  presence  of  the  registrar ; 
but  if  beyond  that  distance,  in  the  presence  of  any  registrar  or  of 
any  justice  of  the  peace,  and  shall  be  accompanied  by  such  evidence 
as  is  in  the  act  required  to  authenticaie  a  corresponding  trans- 
mission of  property  from  one  registered  owner  to  another. 

Sect.  75. — The  registrar,  upon    the    receipt  of  such  declara- 
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tion  and  the  production  of  such  evidence  as  aforesaid,  shall  enter 
the  name  of  the  person  or  persons  entitled  under  such  trans- 
mission in  the  register  book  as  mortgagee  or  mortgagees  of  the 
ship  or  share,  in  respect  of  which  such  transmission  has  taken 
place. 

Sect.  43. — ^No  notice  of  any  trust,  express,  implied,  or  construe-  No  notice 
tive,  shall  be  entered  in  the  register  book  or  receivable  by  the  **  ^"°  ™^  ' 
registrar,  and  subject  to  any  rights  and  powers  appearing  by  the 
register  book  to  be  vested  in  any  other  party,  the  registered  owner 
of  any  ship  or  share  therein  shall  have  power  absolutely  to  dis- 
pose in  manner  in  the  act  mentioned  of  such  ship  or  share,  and  to 
give  effectual  receipts  for  any  money  paid  or  advanced  by  way  of 
consideration. 

Sect.  80. — The  following  rules  are  to  be  observed  as  to  certifi-  Rules  as  to 
cates  of  mortgage:-  certificates  of 


Whenever  the  certificate  contains  a  specification  of  the  place  or 
places  at  which,  and  a  limit  of  time  not  exceeding  twelve 
months  within  which,  the  power  is  to  be  exercised,  no 
mortgage  bond  fide  made  to  a  mortgagee  without  notice 
shall  be  impeached  by  reason  of  the  bankruptcy  or  in- 
solvency of  the  person  by  whom  the  power  was  given. 

Every  mortgage,  which  is  so  registered  as  aforesaid  on  the  cer- 
tificate, is  to  have  priority  over  all  mortgages  of  the  same 
ship  or  share  created  subsequently  to  the  date  of  the  entry 
of  the  certificate  in  the  register  book ;  and  if  there  be  more 
mortgages  than  one  so  indorsed,  the  respective  mortgagees 
claiming  thereunder  are  notwithstanding  any  express, 
implied,  or  constructive  notice,  to  be  entitled,  one  before 
the  other,  according  to  the  date  at  which  a  record  of  each 
instrument  is  indorsed  on  the  certificate,  and  not  according 
to  the  date  of  the  instrument  creating  the  mortgage. 

Subject  to  the  foregoing  rules,  every  mortgagee  whose  mortgage 
is  registered  on  the  certificate  is  to  have  the  same  rights 
and  powers,  and  be  subject  to  the  same  liabilities,  as  he 
would  have  had  and  been  subject  to,  if  his  mortgage  had 
been  registered  in  the  register  book  instead  of  on  the 
certificate. 

And  the  discharge  of  any  mortgage  so  registered  on  the  cer- 
tificate may  be  indorsed  thereon  by  any  registrar  or 
British  consular  officer,  upon  the  production  of  such 
evidence  as  is  by  the  act  required  to  be  produced  to  the 
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registrar  on  the  entry  of  the  discharge  of  a  mortgage  in 
the  register  book;    and  upon  such    indorsement  being 
made,  the  estate,  if  any,  which  passed  to  the  mortgagee, 
shall  vest  in  the  same  person  or  persons  in  whom  the 
same  would,  having  regard  to  intervening  acts  and  cir- 
cumstances, if  any,  have  vested  if  no  such  mortgage  had 
been  made. 
Sect.  99. — If  any  person  interested  in  any  ship,  or  any  share 
therein,  is,  by  reason  of  infancy,  lunacy,  or  other  disability,- in- 
capable of  making'  any  declaration,  or  doing  anything  required  by" 
the  act  in  respect  of  registry,  the  guardian  or  committee  of  such 
person,  or,  if  there  be  none,  any  person  appointed  by  any  Court  or 
judge  possessing  jurisdiction  in  respect  of  the  property  of  incapable 
persons,  upon  the  petition  of  any  person  on  behalf  of  such  in- 
capable person,  or  of  any  other  person  interested,  may  make  the 
declaration,  or  do  the  thing,  in  the  name  and  on  the  behalf  of  the 
incapable  person. 

Sect.  60. — The  certificate  of  registry  shall  be  used  only  for  the 
lawful  navigation  of  the  ship,  and  shall  not  be  subject  to  deten- 
tion by  reason  of  any  title,  lien,  or  interest,  which  any  owner, 
mortgagee,  or  other  person  may  have  or  claim  in  the  ship,  and  the 
refusal  to  deliver  it  on  demand  to  the  person  entitled  to  it  for  the 
purpose  of  navigation,-  officers  of  customs,  or  other  person  legally 
entitled  to  require  it,  is  punishable  by  penalty. 

It  is,  therefore,  now  illegal  to  pledge  the  certificate,  and  the  person 
entitled  to  it  for  the  purpose  of  navigation,  though  himself  the 
pledger,  may  maintain  an  action  (/),  after  demand  for  its  delivery, 
and  may  recover  damages  for  the  wrongful  detainer,  in  addition  to 
his  right  to  proceed  for  the  penalty. 


18  &  19  Vict 
c.  91. 


Under  the  Merch.  Shipp.  Am.  Act,  1855,  s.  11,  mortgages 
not  in  the  prescribed  form  are  not  to  be  registered,  except  by 
direction  of  the  Commissioners  of  Customs. 


Beneficial 
interests 


(2.)  25  d  26  Vict.  c.  63. 

By  sect.  3  of  a  later  act  (</),  it  is  declared  that  the  expression 
"  beneficial  interest,"  whenever  used  in  the  second  part  of  the  act 
of  1854,  includes  interests  arising  under  contract  and  other  equi- 


if)  Wiley  y.  Orawfm-:.,  C  Jur.  ,N.  S. 
1296  :  1  B.  &  S.  265. 


((/)  25  &  26  Vict  c. 
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table  interests,  and  the  intention  of  the  act  is,  that  without  pre-  BeneHcial 
judice  to  the  provisions  contained  in  it  for  preventing  notice  of  recognised, 
trusts  from  being  entered  in  the  register  book,  or  received  by  the 
registrar,  and  without  prejudice  to  the  powers  of  disposition  and  of 
giving  receipts  conferred  by  the  act  on  registered  owners  and 
mortgagees,  and  without  prejudice  to  the  provisions  contained  in 
the  act  relating  to  the  exclusion  of  unqualified  persons  from 
the  ownership  of  British  ships,  equities  may  be  enforced  against 
owners  and  mortgagees  of  ships  in  respect  of  their  interest  therein, 
and  in  the  same  manner  as  equities  may  be  enforced  against  them 
in  respect  of  any  other  personal  property. 

The  Admiralty  division  of  the  High  Court  of  Judicature  has 
jurisdiction  over  any  claims  in  respect  of  any  mortgage  duly  regis- 
tered according  to  the  provisions  of  the  Mercli.  Sh.  Act,  1854, 
whether  the  ship  or  the  proceeds  thereof  be  under  the  arrest  of  the 
Court  or  not,  and  will  enforce  equities  between  owners  and  mort- 
gagees of  ships  (h). 

Mortgages  of  ships  are  not  affected  by  the  acts  for  the  registra-   Bills  of  sale 

_     ,.  acts. 

tion  of  bills  of  sale  and  assurances  of  chattels  (j). 


(3.)  Cases  under  the  statutes. 

A  slight  difference  between  the  mortgage  and  the  register  in  the  Tlie  registry, 
name  of  the  ship  is  of  no  consequence,  if  there  is  no  doubt  as  to  the 
identity ;  as  where  the  mortgage  was  of  the  "  City  of  Bruxelles," 
registered  as  the  "  City  of  Brussels  "  (k). 

Under  the  act  of  1854,  a  registration  founded  on  a  sale  by  an 
attorney  in  excess  of  his  power  was  held  to  be  void  at  law  (J) ;  and 
a  re-transfer  was  directed  to  be  executed  by  a  person  who  had  been 
registered  as  owner  under  a  mistake  as  to  title  (?«). 

Where  the  first  mortgage   is  by  mistake    discharged    on  the  Discharge  of 
registry,  a  subsequent  registered  mortgage  has  priority  (w) ;  but  ™"i"*eage- 
where  the  entry  of  discharge  of  a  mortgage  had  been  made  by  mis- 
take, and  a  bill  of  sale  by  the  mortgagee  to  a  purchaser  had  conse- 

(h)  Admiralty  Court  Jurisdiction  Act,  (I)  Orr  v.  Dickinson,  Jo.   1 ;  5  Jur. 

1861  ;  24  Vict.  c.  10,  s.  11 ;  Cathcart,  K.  S.  672. 

L.  R.  1  A.  &  E.  314.  (»«•)  Soldemess  v.  Lamport,  29  Bear. 

(j)  17  &  18  Vict.  c.  36,  s.  7.  129. 

{k)  Bell  V.  Sank  of  London,  3  H.  &  (»)  Bell  v.  Blyih,  6  Eq.  201,  M.  E. ; 

2j_  y3Q_  affirmed  4  Ch.  I'M. 

o  0 
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Registry 


Priority  of 
mortgages. 


Effect  of 
mortgagee  not 
taking  posses- 
sion. 


quently  been  refused,  the  Court  directed  the  purchaser  to  be  regis- 
tered (o). 

The  only  effect  of  the  omission  to  register  a  mortgage  of  a  ship 
is  to  postpone  the  mortgagee's  claim  to  that  of  a  subsequent  mort- 
gagee or  transferee  whose  mortgage  or  transfer  is  registered  before 
it  (p). 

A  mortgage  is  binding  between  the  mortgagee  and  mortgagor, 
though  the  requisites  of  the  registry  are  not  complied  with  (q). 

The  mere  transfer  of  a  ship  under  sect.  55  gives  the  transferee 
a  good  title  against  the  trustee  in  bankruptcy  of  the  transferor, 
although  until  registration  he  could  not  transfer  it  to  a  purchaser 
under  sect.  57  (r). 

An  unregistered  mortgage  of  a  ship  passes  to  the  mortgagee  the 
ownership  of  the  ship  as  against  a  subsequent  equitable  assignment 
of  the  freight  to  a  third  person — at  all  events,  in  the  absence  of 
fraud  or  such  gross  and  wilful  negligence  as  is  equivalent  to 
fraud  (s) ;  but  the  mortgagee  has  no  right  until  he  takes  pos- 
session (i). 

Where  a  mortgage  stands  registered  in  the  name  of  a  trustee  for 
the  mortgagee,  and  the  latter  takes  another  mortgage  from  the 
mortgagor,  including  the  first  mortgage  money,  an  unregistered 
transferee  of  the  second  mortgage  has  priority  over  a  subsequent 
unregistered  agreement  for  a  mortgage  with  the  trustee,  though 
the  latter  made  his  advances  without  notice  (x).  A  registered 
mortgage  of  a  ship  has  priority  over  an  execution  upon  a  judgment 
against  the  mortgagor,  although  the  mortgage  was  not  indorsed 
upon  the  certificate  of  the  ship's  register  (y). 

So  long  as  the  mortgagee  of  a  ship  does  not  take  possession,  the 
mortgagor,  as  the  registered  owner  subject  to  the  mortgage,  retains 
all  the  rights  and  powers  of  ownership,  and  his  contracts  with 
regard  to  the  ship  will  be  valid  and  efi'ectual,  and  bind  the  mort- 
gagee, provided  that  his  dealings  do  not  materially  impair  the 
mortgagee's  security  (z).  But  the  contracts  of  the  mortgagor 
enure  to  the  benefit  of  the  mortgagee  on  notice  (a).  Where, 
therefore,  a  mortgagor  in  possession  had  made  a  charter-party 


(o)  Hose,  i  L.  E.  A.  &  E.  6. 

{p)  KeUh  Y.  Burrows,  1  0.  P.  D.  722, 
reversed  2  ih.  163  ;  2  App.  C.  636. 

(?)  Lister  v.  Pa/yn,  11  Sim.  348. 

(r)  Stapleton  v.  Ha/ymm,  2  H.  &  C.  918; 
9  L.  T.  K.  S.  655  ;  10  Jur.  IS.  S.  497. 

(s)  Keith  V.  Burrows,  sup, 

(0  lb. 


(k)  n.  ;  Bell  V.  Blyth,  6  Eq.  201, 
M.  E.;4Ch.  136. 

(V)  KUclien,  v.  Irving,  5  Jur.  N.  S. 
118,  Q.  B.;  8E.  &B.  789. 

(s)  Collins  V.  Zampart,  4  De  G.  J.  & 
S.  505  ;  11  Jur.  N.  S.  1. 

(a)  lb. 
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which  was  not  shewn  to  be  in  any  way  prejudicial  to  the  sufficiency 
of  the  security,  the  mortgagees  were  bound  by  it  (ft).  But  the 
mortgagee  cannot  be  compelled  to  join  in  the  charter-party  (c). 
Thus,  the  mortgagee  permitting  the  mortgagor  to  use  the  ship, 
is  bound  by  the  lien  for  repairs  of  a  shipwright  to  whom  it  was 
delivered  by  the  mortgagor  for  that  purpose  (d).  A  mortgagee 
not  in  possession,  cannot  maintain  an  action  of  restraint  (e) ;  nor 
can  he  recover  passage-money  received  by  the  mortgagor  before 
taking  possession  (/). 

The  mortgagee  having  taken  possession,  is  entitled  to  use,  as  Powers  of 
well  as  sell,  the  ship  (gf) ;  but,  on  taking  possession,  he  becomes  po'^e^f^."' 
liable  to  everything  (Ji) ;  he  can,  however,  only  lawfully  use  it  as 
a  prudent  man  would  use  it  if  it  had  been  his  own  property  (i) ; 
and  where,  instead  of  selling  the  ship,  the  mortgagee  employed  it 
in  hazardous  and  speculative  adventures  and  made  great  losses,  he 
was  charged  with  the  value  of  the  ship  and  fittings  at  the  time  he 
ought  to  have  sold  it  (k) ;  but  L.  J.  Turner  thought  that  he  ought 
only  to  be  charged  with  the  freight  which  he  might  have  earned, 
and  with  the  damage  beyond  wear  and  tear  occasioned  by  his  em- 
ployment (i). 

What  is  said  by  C.  J.  Holt  in  Coggs  v.  Barnard  (m)  against  the 
use  of  any  chattel  bailed  by  way  of  necessity  which  might  be  injured 
during  the  use  made  of  it,  cannot  apply  to  the  mortgage  of  a  ship  (n). 

A  mortgagee  is  entitled  to  a  sale  of  a  ship  when  a  Scotch  interdict  Me. 
has  cast  a  cloud  over  it  (o). 

A  registered  mortgagee  cannot  tack  an  unregistered  further  Tacking, 
charge  against  a  third  registered  mortgage  to  other  mortgagees 
where  the  unregistered  charge  was  not  exclusively  for  the  first 
mortgagee's  benefit  {p).  But  generally  the  mortgagee  is  entitled  to 
tack  a  second  incumbrance  in  priority  to  every  equitable  charge  of 
which  he  had  not  notice  (q). 

(6)  Ih.  Jut.  N.  S.  713  ;  affirmmg  2  Giff.  457. 

(c)  Samuel  v.  Jones,  7  L.  T.  N.  S.  760,         (&)  lb. 

V.  c.  Wood.  {I)  n- 

(d)  WUliwms  v.  Allmp,ZG  L.  J.  C.  P.  (m)  Lord  Eaym.  909,  916;  1  Sm.  L.  C. 
353.                                                               177,  ed.  6. 

(e)  Innisfallen,  1  L.  B.  A.  &  E.  72.  (u)  Marriott  v.  ArwTwr  jReversimary 
(/)  Willis  T,  Palmer,  6  Jur.  N.  S.  732.       Co.,  sup. 

{g)  European,  &c.  Co.  v.  Boyal  Mail,  (o)  Samuel  v.  Jones,  sup. 

&c.  Co.,  4  K.  &  J.  677  ;  De  Mattos  v.  [p)  Park  v.  Applebee,  7  De  G.  M.  k  6, 

Gibsori,  1  Jo.  *  H.  79.  B85. 

(h)  De  Mattos  v.  Gibs(m,  sup.  (?)  Liverpool    Marine,    £c,,    Co.    v, 

(i)  Marriott   v.    The  Anchor   Sever-  Wilson,  7  Ch.  507,  L.  J. 
siomry  Co.,  3  De  G.  F.  &  Jo.  177 ;  7 

o  a  2 
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A  pledge  of  a  policy  on  a  ship  may  give  the  pledgee  authority  to 
sue  on  the  policy,  but  it  passes  no  property  in  the  ship,  and  does 
not  authorise  the  pledgee  to  give  notice  of  abandonment  (r). 

It  has  been  held  that  the  trustee  in  bankruptcy  of  the  owner  of 
a  ship  where  a  mortgage  made  before  the  completion  of  the  ship 
was  registered  after  the  ship  was  completed  and  registered,  could 
not  claim  it  as  against  the  mortgagee  on  the  ground  that,  no  mort- 
gage having  been  executed  after  the  registration  of  the  ship,  the 
owner's  title  remained  absolute  (s). 

The  purchaser  by  bill  of  sale  from  one  who  afterwards  becomes 
banlirupt  has  a  good  title,  although  registered  against  the  bank- 
rupt and  all  who  claim  under  him  (t). 

The  provisions  in  the  statute  (u)  that  persons  beneficially  in- 
terested in  ships,  and  shares  therein  shall,  as  well  as  the  registered 
owner,  be  subject  to  pecuniary  penalties  imposed  upon  owners, 
excepts  persons  who  are  beneficially  interested  by  way  of  mortgage. 

Sect.  99  of  the  act  of  1854  does  not  enable  the  guardian  of  an 
infant  shipowner  to  mortgage  the  ship  for  repairs,  although  it  may 
be  that,  in  the  exercise  of  his  necessary  power  to  repair,  a  lien  may 
be  created  upon  the  ship  (x). 

The  right  of  an  insurer  of  ships  who  is,  but  does  not  appear 
on  the  register  as,  the  mortgagee  to  the  proceeds  of  the  pohcies  is 
not  affected  by  the  acts  [y). 

Before  the  act  of  1862  (z),  it  was  held  that  a  Court  of  equity 
could  not  give  effect  to  an  unregistered  agreement  to  assign  a  ship 
as  a  security  for  money  due  (a).  But  the  act  of  1862  is  a  declara- 
tory enactment  of  the  true  interpretation  of  the  act  of  1854  (6),  to 
the  effect  that  the  expression  '  beneficial  interest '  includes  inte- 
rests arising  under  contracts  and  other  equitable  interests,  as  in 
the  act  of  1862  mentioned ;  and  equities  may  be  enforced  against 
owners  and  mortgagees  of  ships  in  respect  of  their  interest  therein 
in  the  same  manner  as  equities  may  be  enforced  against  them  in 
respect  of  any  other  personal  property  (c).     Where  a  bill  of  sale  of 


(r)  Jardine  v.  Leathley,  9  Jur.  N.  S, 
1035  ;  3  B.  &  S.  700. 

(s)  BM  V.  Bcmic  of  London,  3  H.  &  N, 
730. 

(t)  Stapleton  v.  Haymen,  2  H.  &  C. 
918;  10  Jur.  N.  S.  497;  9  L.  T.  N.  S.  656. 

(m)  Sect.  100. 
■  {x)  Michael  v,  Fripp,  7  Eq.  95,  V.  0. 
Malins. 

(y)  Ladhrooke  v.  Lee,  4  De  G.  &  S. 


106. 

(z)  25  &  26  Viot.  c.  63. 

(o)  Liverpool  Borough  Bank  v.  Turner, 
1  Jo.  &  H.  159 ;  29  L.  J.  Oh.  827 ; 
affirmed  2  De  G.  F.  &  J.  502  ;  30  i6.  L. 
J.  Ch.  379. 

(6)  PFard  v.  Beck,  9  Jur.  N.  S.  912 ; 
13  C.  B.  N.  S.  668.  And  see  ITidchinson 
V.  TTrighi,  25  Beav.  451. 

(c)  2  Day.  Conv.  p.  788,  ed.  3. 
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a  ship  has  been  executed  in  the  form  prescribed  by  s.  55  of  the 
act  of  1854,  the  provisions  of  the  66th  sect,  thereof  do  not  prevent 
the  owners  from  shewing  that  the  transfer,  though  absolute  in 
its  terms,  was  intended  as  a  security  only  (d).  The  Court  will  look 
behind  the  registry  to  the  real  character  of  the  transactions  (e). 

On  sale  of  a  ship  to  an  infant,  the  vendor  is  a  trustee  for  the 
infant  (/). 

Equities  not  registered  will  be  taken  into  consideration  against  a 
transferee  of  the  mortgage  (g).  An  unregistered  transfer  is  binding 
on  the  trustees  in  bankruptcy  (h).  Where,  however,  a  mortgage 
was  concealed  from  the  registry  in  order  to  obtain  a  better  sale, 
the  purchaser  was  not  bound  by  it  (i) ;  but  neither  under  the  old 
registry  acts,  nor  under  the  present  law,  is  the  validity  of  an 
agreement  as  to  the  disposal  of  money  arising  from  the  sale  of  a 
ship,  or  the  produce  of  the  freight  affected  (k). 


(4.)  Powers  of  master. 

The  master  of  a  ship  has  no  lien  on  it  for  necessary  repairs  or 
other  expenses  of  the  ship,  though  he  may  hypothecate  it  if  the 
repairs  are  done  abroad  (i).  So  he  may  pledge  the  credit  of  the 
owner  for  necessary  supplies  of  goods  and  money  (m),  and  he  may 
even  sell  the  ship  for  the  benefit  of  those  concerned  when,  from 
injuries  suffered  by  her,  there  is  no  prospect  of  bringing  her  to  the 
end  of  the  voyage  (n).  There  must,  however,  be  an  urgent  neces- 
sity (o) ;  and  he  has  no  lien  on  the  accruing  freight  for  his  wages, 
or  for  the  money  expended  by  him  for  the  use  of  the  ship  (p).  But 
he  has  a  lien  on  freight  earned  under  a  charter-party  made  by  him 
extra  vires  but  which  was  adopted  by  the  owner,  for  alterations  of 


{d)  Ward  v.  Beck,  sup.    Soe  European,  Abbot  on  Shipping,  119,  ed.  11.    And 

tbc.  Co.  V.  EoyalMail,  (ke.  Co,  4K.  &J.  see  Lister  v.  Payn,  11  Sim.   348;  The 

676.  Sebe,  10  Jnr.  227,  Ad. 

(e)  Innisfallen,  L.  R.  1  A.  &  E.  72 ;  (to)   Weston  v.  Wright,   7  M.  &  W. 

Cathcart,  ib.  314.  396 ;  Arthurs.  Barton,  6  i6.  138. 

(/)  Stapleton  v.  Maymen,  sup.  (n)  Hunter  v.  Parker,  7  ib.  322. 

(g)  25  &  26  Vict.  o.  63,  s.  3  ;  Cathcart,  (o)  Robertson  t.  Clarke,  1  Bing.  445  ; 

sup.  Eliza  Comwh,   17  Jur.   738,  Adm. ;  29 

(A)  Stapleton  v.  Haymen,  sup.  L.  J.  Exc.  88. 

(i)  Hooper  T.  Gumm,  2  Ch.  282.  {p)  Gibson  v.  Ingo,  6  Ha.  112  ;  Smith 

(k)  Armstrong  v.  A.  21  Beav.  78 ;  1  v.  JPlummer,  1  B.  &  Aid.  575  ;  Atkinson 

Jur.  N.  S.  859.  v.  Colmoort:i,  3  B.  &  C.  647, 

(J)  Hussey  v.  Christie,   9   East,   426  ; 
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the  ship  in  pursuance  of  the  charter-party  ;  but  this  was  a  special 
case  (q). 

The  charterer  of  a  ship  in  a  foreign  port,  who,  with  notice  of  a 
prior  mortgage  of  the  ship,  advances  money  for  the  equipment  of 
the  ship  in  her  homeward  voyage,  cannot  set  off  against  the  sum 
due  under  the  charter-party,  the  excess  of  the  sum  advanced  by 
him  over  the  sum  covered  by  the  bottomry  bond  (r). 

The  authority  that  a  master  has  in  cases  of  necessity  to  sell  the 
ship,  enables  him  to  receive  the  proceeds,  or  to  order  payment  of 
them  lo.7tdJide  to  such  persons  as  he  may  think  fit  (s),  though  the 
rule  is  otherwise  in  the  case  of  an  agent  employed  to  sell  an 
estate  (<). 

It  is  the  duty  of  a  master,  in  case  of  damage  to  'the  ship,  to  do 
all  that  can  be  reasonably  done  to  repair  it,  bring  home  the  cargo, 
and  earn  the  freight,  Where,  in  case  of  damage  to  a  ship,  the 
master  elects  to  repair  it,  the  mere  fact  that  the  expenses  of  repair 
ultimately  prove  to  be  greater  than  the  value  of  the  ship,  will  not 
be  sufficient  to  shew  that  he  acted  beyond  the  scope  of  his  autho- 
rity (m). 

A  ship's  husband  has  the  authority  of  the  owners  to  procure  a 
charter-party  and  to  make  contracts  for  their  benefit,  but  he 
cannot  cancel  a  charter-party  {x). 


Definition. 


(5.)  Bottomry  bond. 
Bottomry  is  a  contract  by  which  a  ship  and  freight,  with  the 
cargo  (if  necessary),  are  made  liable  by  the  master  as  the  agent  of 
the  owner,  failing  other  resources,  for  the  payment,  within  a  certain 
time  after  the  safe  arrival  of  the  ship  at  her  destination,  of  a  debt 
contracted  for  the  supply  of  what  is  necessary  for  the  preservation 
of  the  ship  or  the  continuance  of  the  voyage.  It  requires  that  there 
shall  be  a  maritime  risk  to  be  ascertained  from  the  contents  of  the 
instrument,  and  it  creates  a  debt  (which  is  generally  only  treated 
as  nominal)  against  the  master,  but  none  against  the  owner  (y). 


(?)  Sristow  T.  Whitmore,  9  H.  L.  391 ; 
8  Jur.  N.  S.  291  ;  reversing  4  De  G.  & 
J.  325  ;  6  Jur.  N.  S.  29 ;  and  affirming 
Johns.  96. 

(r)  Dobson  v.  lyall,  2  Ph.  323,  D. 

(a)  Jrclamd  v.  Thompson,  i  C.  B.  149 ; 
17  L.  J.  C.  P.  241. 

(<)  Mynn  v,  JoUfe,  1  Mo,  8?  Hob,  326. 


(a)  Benson  v.  Chapman,  2  H..L.  696  ; 
affirming  5  C.  B.  330  ;  and  reversing  6 
Man.  &  G.  792  ;  7  Scott,  625  ;  13  L.  J. 
N.  S.  C.  P.  25. 

(aj)  Thmrms  v.  Levns,  4  Ex.  D.  23  j 
Story,  Agency,  s.  35,  n.  4. 

{y)  Fish.Mtg.  pp.  8,  85,  ed.  8. 
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The  bottomry  bond  is  in  writing,  and  maybe  under  seal,  and  Form  of  bond, 
may  be  executed  on  land  (z).  Before  the  Jud.  Act  it  was  not  ne- 
gociable  at  law,  although  it  was  treated  as  such  in  the  Courts  of 
Equity  and  Admiralty  (a).  No  particular  form  is  necessary  (fc). 
A  bill  of  sale  will  suffice  if  hypothecation  is  intended  (c) ;  but 
not  if  the  intention  were  to  effect  a  sale  (d) ;  and  a  bill  of  ex- 
change, though  on  its  face  for  repairs,  will  not  operate  by  way 
of  bottomry  (e). 

But  bills  of  exchange  are  commonly  given  in  practice  as  colla- 
teral securities,  and  as  being  more  negociable ;  but  the  nature  of  the 
original  bottomry  transaction  is  not  affected  thereby  (/).  And  an 
agreement  for  a  bottomry  may  be  enforced  if  the  other  requisites 
exist  (g). 

A  bond  may  be  valid,  though  its  execution  preceded  (h)  or  fol- 
lowed (i)  the  loan  ;  and  it  may  be  dated  after  the  commencement 
or  even  completion  of  the  voyage  (k). 

The  agent  of  the  ship  acting  bond  fide  may  take  a  bottomry 
bond'(Z) ;  and  the  bond  is  not  invalidated  by  the  fact  of  the  master 
becoming  the  purchaser  of  the  ship  (m). 

Bottomry  bonds  are  favoured  in  maritime  courts,  and  every  in- 
tendment will  be  made  in  their  favour,  and  any  parts  which  are 
inconsistent  with  the  rules  of  bottomry  may  be  rejected  without 
invalidating  the  bond  (n). 

The  validity  of  a  bond  is  determined  by  the  general  law  mari-  Conflict  of 
time,  and  not  by  the  law  of  the  ship's  flag,  or  of  the  country  where 
it  is  granted  (0). 

(«)  Menetone  v.  Gibbons,  3  T.  E.  267.  (g)  Alexander,  sup.;  Aline,  1  W.  Kob. 

(a)  J&Jecca,  5  Rob.  Adm.  102 ;  William,  111. 

Swab.  Adm.  346  ;  31  L.  T.  345.  (A)  Roijal  Arch,  Swab.  269. 

(J)  Alexander,    1   Dods.   278  ;    Mary  (i)  Ysabel,  1  Dods.  273  ;  VMlia,  1  W. 

Ann,  1  L.  E.  A.  &  E.  13.  Bob.  1  ;  Trident,  ib.  29. 

(c)  Johnson  v.  Shippen,  2  Ld.  Eaym.  (k)  Mary  Ann,  10  Jur.  253,  Adm. 
982  ;  1  Salt.  35.  {I)  Oriental,  14  *.  336,  Adm.;  -Hero, 

(d)  Ridgway  v.  Roberts,  i  Ha.  106.  2  Dods.  144 ;  Smith  v.  N.  S.    Wales,  i 
(«)  JEeurom,  2  C.  Bob.  1 ;  Mxp.  Salhett,       J.  C.  194,  203  ;    Wallace  v.  Fielden,  7 

3  V.  &  B.  135  ;  19  Ves.  474  ;  Lochiel,  7  Mo.  P.  C.  398.     Bnt  see  Fish.  Mtg.  99, 

Jur.  265  ;  2  W.  Bob.  34.  ed.  3. 

(/)  Tartar,  1  Hag.  Adm.  1  ;  Nelson,  (m)  Selgoland,  1  Swab.  491. 

ib.  169 ;  Jane,  1  Dods.  461 ;  Emancipor  (n)   Augusta,  sup.  ;    Osmanli,   3  W. 

tirni,  1  W.  Bob.  124  ;  Ariadne,  ib.  411 ;  Bob.  198  ;  Smith  v.  GmM,  i  Mo.  P.  C 

1  N.  of  C.  494  ;  Augusta,  1  Dods.  283  ;  21. 

Stainbank  v.   Shcpard,   17    Jur.   1032,  (0)  .Bomt^arfe,  2  W.  Bob.  398;  14  Jur. 

Parko,  B. ;  JSsep.  Ealkett,  sup.  606,  Adm. ;  Duranty  y.   Eart,  2  Mo. 
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The  Admiralty  Division  of  the  High  Court  exercises  jurisdiction 

in  rem  relating  to  bottomry  and  matters  of  freight. 

]l^°'^^J  gi'^e        A  bottomry  bond  may  be  granted  by  the  owner,  being  or  not  being 
1)116  bondt 

the  master,  or  by  the  master  (p) ;  but  if  the  master  be  only  part 

owner  he  has  no  authority  beyond  that  of  master  (q).     The  owner 

who  is  not  master  may  grant  a  bond  without  the  concurrence  of  the 

master  (r),  and  only  for  the  necessary  supplies  of  the  ship  and  in 

a  foreign  port  (s).     Though  the  master  be  part  owner,  the  bond,  if 

otherwise  bad,  is  not  good  to  that  extent,  for  the  Court  of  Admiralty 

has  no  jurisdiction  over  other  bonds  (t). 

For  what  the         Necessary  repairs  and  want  of  funds,  and  personal  credit  alone 

bond  may  be  , 

given.  give  existence  to  the  bottomry  bond  (m)  ;  and  bond  fide  inquiries  by 

the  foreign  merchant  on  all  these  points  are  sufficient,  though  the 
facts  be  otherwise  {x).  For  what  repairs,  supplies,  and  other  pur- 
poses the  advances  may  be  made,  see  {y),  and  the  Court  will  not 
look  too  narrowly  into  the  charges  {z). 
For  what  not.  A  master  has  no  power  to  give  a  bottomry  bond  or  to  assign  freight 
to  secure  a  debt  of  the  shipowner  (a),  nor  debts  already  incurred 
for  the  ship  (&),  though  by  the  law  of  the  country  the  ship  may  be 
arrested  for  the  debts  (c) ;  nor  for  services  already  rendered  {d) ;  nor 
for  debts  to  be  incurred  on  a  future  voyage  except  under  peculiar 
circumstances  (e) ;  nor  general  average  (/) ;  nor  charges  exclusively 
relating  to  the  cargo  (gr) ;  nor  are  advances  allowed  for  debts  in- 

P.  C.  N.  S.  289  ;  B.  &  L.  253  ;  Lloyd  v.  128  ;  Duke  of  Bedford,  sup.;  GavmtU, 

Guibert,  1  L.  R.  Q.  B.  115,  WHles,  J.  3  W.  Kob.  82 ;  6  N.  of  C.  370  ;  Zodiac, 

(p)  Bwrbwra,  i  Bob.  Adm.  1  ;  Duke  1    Hag.   Adm.   320;   Parmeter  v.  Tod- 

of  Bedford,  2  Kag.  Aim.  29 i;  Helgoland,  hunter,  1   Camp.  541;  Toim,  1  S-pioks, 

Swab.  491.  185 ;    Soares  v.   Bahn,   sup.  ;    Oore  r. 

(q)  Orelia,  3  Hag.  Adm.  75.  Oardimr  (Hersey),  mp.    And  see  Fish. 

(r)  Duke  of  Bedford,  sup.  ;  Barbara,  Mtg.  89,  ed.  3. 
Slop.  (»)  Bffyal  Arch,  mp. ;  Calypso,  3  Hag. 

(«)  BoyalArch,  Swab.  269;  Helgoland,  Adm.  162. 
sup-  (a)   Sir  Henry   Webb,   13  Jur.   639, 

(«)  Soares  v.  Bahn,  3  Mo.  P.  C.  1.  Adm.     See  Gibhs  v.  CharUion,  26  L.  J. 

(u)  Soares  v.   Bahn,  mp.;   Smith  v.  Exo.  321. 
Bamk  of  N.  S.  Wales,  i  J.  C.  194,  202;         (J)  Be  Osmanli,  3  "W.  Rob.  ,198. 
Wallace  v.  Fielden,  7  Mo.  P.  C.  C.  398  ;  (c)  lb. 

Nelson,  1  Hag.  Adm.  169 ;  Hersfy,  Oore  {d)  Beldon  v.  Campbell,  6  Exc.  8 

V.  Qardimr,  3  ib.  404 ;  3  Mo.  P.  C.  C.  Lochiel,  7  Jur.  265;  2  W.  Rob.  34;  Gw 

79 ;   Dwmegam.    Castle,    3    Hag.    Adm.  v.  Gardiner,  sup. 
831.  (e)  Lochiel,  sup. 

W  ■^*-  (/)  North  Star,  29  L.  J.  Adm.  73. 

(y)  Smith  V.  Gould,  4  Mo.  P.  C.  21 ;         (g)  Edmund,  29  L.  J.  Adm.  76. 
;  Lush.  57,  211 ;  30  L.  J.  Adm. 
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incurred  on  former  voyages,  or  for  other  ships,  and  see  gene- 
rally (h). 

So  far  as  the  loan  was  made  on  personal  credit,  the  security  will 
not  take  effect  hy  way  of  hottomry  (i). 

No  bond  is  valid  where  the  agent  of  the  shipowner  has  funds  in  There  muBt  be 
hand  (/c),  or  the  master  can  obtain  the  necessary  advances  upon  the 
personal  credit  of  the  owner  (l)  ;  but  such  bond  will  not  be  invali- 
dated by  the  fact,  that  a  part  of  the  sum  secured  by  the  bond 
might  have  been  raised  from  other  funds  which  were  at  the  com- 
mand of  the  captain  ;  but  an  account  will  be  directed  (m). 

The  master  cannot,  upon  a  bottomrj'  bond,  pledge  the  shipowner  ^°.^j** 
to  the  lender  of  the  money  beyond  the  value  of  the  ship  (n).  By 
such  a  bond  he  gives  a  remedy  in  rem  only,  and  not  a  personal 
remedy  against  the  shipowner  (o) ;  and  he  cannot  give  to  the  lender 
a  direct  remedy  on  the  bond  itself  against  the  owner  as  well  as 
against  the  ship  (p).  And  if  by  agreement  the  time  for  pay- 
ment is  postponed,  the  contract  being  no  longer  founded  on  the 
necessity  of  the  ship  becomes  personal,  and  loses  its  character  of 
bottomry  {q). 

A  master  has  no  authority  to  hypothecate  the  ship  to  secure  Maritime  risk, 
advances  for  repairs,  with  or  without  maritime  interest,  except  by  an 
instrument  which  is  to  take  effect  only  in  the  event  of  the  ship's 
safe  arrival  (r).     Maritime  risk  is  an  ingredient  essential  to  the 
vitality  of  a  bottomry  bond  (s). 

The  bond  is  commonly  made  payable  upon  a  short  time  after  VThen  payable, 
the  arrival  of  the  ship  at  her  destination  (i) ;  and  it  must  express 
or  imply  that  the  loan  is  risked  upon  the  arrival  of  the  ship  (m). 

Nothing  short  of  the  destruction  of  the  ship  and  cargo  will 

{h)    Zochiel,    sup.  ;     Osmanli,    sup.  ;  (o)  lb. 

Toivo,  sup.;  Smith  v.  Gould,  sup.;  Ed-  (p)  Stainbank    v.    Shepard,  13  C.  B. 

mmid,  sup.      And  see   Fish.   Mtg.    90,  418;  17  Jur.  1032,  Exo.  Ch. 

ed.  3.  (?)  Soyal  Arch,  sup. 

(i)  Gore  v.  Gardiner,  sup.;  Beldcm  v.  (r)  Elephanta,  15  Jur.    1185,   Adm.; 

Campbell,  sup.     And    see  He  Kamak,  Stainiank  v.  Fenning,  11  C.  B.  51 ;  15 

2  L.  K.  A.  &  E.  289  ;  2  J.  C.  505  ;  6  Mo.  Jur.  1082. 

P.  C.  N.  S.  136.  (s)  Indomitable,  1  Swab.  446  ;  Atlas, 

{k)  Lyall  V.   Sicks,   27    Beav.   616  ;  2  Hag.  Adm.  48  ;  Soyal  Arch',  sup. 

Hebe,  2  W.  Bob.  146,  412.  («)  Ihike  of  Bedford,  sup.;  North  Star, 

{I)   Wallace  v.  Fielden,  sup.  Lush.  45. 

(to)  Dobscm  V.  Lyall,  3  My.  &  Cr.  453,  («)  Nelson,  sup.;  Atlas,  2  Hag.  Adm. 

n.  ;  2  Ph.  323,  n.  ;  Meart  of  Oak,  1  "W.  48  ;  Stainbanh  v.  Fenning,  sup. ;  Stain- 

Bob.  204  ;  Smith  v.  GouM,  sup.  bank  v.   Shepard,  sup.  :  Mary  Ann,  1 

(n)  Benson  v.  Duncan,  3  Exc.  656 ;  14  L.  B.  Adm.  13  ;  Smilhx.  Bank  of  N.  S. 

Jur.  218,  222.  Wales,  sup. 
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discharge  the  condition  of  a  bottomry  bond  (v).  It  will  not  be 
discharged  by  the  abandonment  of  the  voyage  (x). 

A  bottomry  bond  on  freight,  in  case  the  ship  is  lost  by  collision, 
attaches  upon  a  sum  of  money  awarded  against  the  other  ship  for 
loss  of  freight  (y).  An  intention  to  incur  maritime  risk  may  be 
implied  («) ;  and  as  to  maritime  interest,  see  (a). 

If  the  bottomry  bond  is  of  the  ship,  freight,  and  cargo,  the  ship 
and  freight  are  liable  first,  then  the  cargo  (b).  If  the  ship  only  be 
hypothecated,  the  freight  will  not  be  liable  to  the  bondholder  (c) ; 
nor  the  cargo  (d).  But  if  the  ship  and  cargo,  or  the  cargo  alone 
be  the  subject  of  the  bond,  the  freight  in  the  one  case  and  the  ship 
and  freight  in  the  other  will  still  be  liable  before  the  cargo  can  be 
applied  (e).  The  bottomry  of  the  keel  of  the  ship  operates  upon 
the  whole  ship,  with  its  rigging  and  stores,  though  temporarily 
detached  (/).  The  cargo  cannot  be  bound  without  the  ship  and 
freight ;  although  the  bond  purports  only  to  affect  the  cargo,  the 
proceeds  of  the  ship  and  freight  must  be  first  applied  (g).  The 
right  attaches  to  the  cargo  from  necessity,  and  is  measured  by  the 
degree  of  danger  and  the  advances  reijuired,  and  the  sufficiency  of 
the  ship  and  freight  to  meet  the  advances  (li).  In  no  case  can  the 
cargo  be  hypothecated  until  it  is  on  board  and  under  the  control 
of  the  master  (i). 

Where  the  bottomry  bond  bound  the  ship,  freight,  and  cargo,  but 
the  master's  claim  for  wages  was  only  on  the  ship  and  freight,  the 
assets  were  marshalled  (k). 

Before  resorting  to  bottomry,  the  master  must  give  notice  to  the 
owner  (if  practicable)  (i).  The  bankruptcy  of  the  owner  is  no 
excuse  (m),  and  notice  to  the  mortgagee  is  not  sufficient  (n) ;  nor 


(w)  Thomson  v.  Boyal  Exchange  Asswr- 
aiice,  1  M.  &  S.  30  ;  Joyce  v.  William' 
son,  3  Doug.  164  ;  BroOtnfield  v.  Southern 
Ins.  Co.,  5  L.  E.  Exc.  192  ;  JElephanta, 
15  Jur.  1185. 

(!c)  Helgoland,  Swab.  491. 

(j/)  Empusa,  5  P.  D.  6. 

(«)  Sse  Fish.  Mtg.  93,  ed.  3. 

(a)  lb. 

(J)  Bonaparte,  14  Jur.  605,  Adm.; 
Benson  y.  Duncan,  3  Exc.  644  ;  14  Jur. 
218. 

(c)  Mary  Ann,  4  N.  of  C.  376. 

{d)  La  Constamtia,  2  W.  Eob.  404 ;  4 
N.  of  C.  285,  512. 

(e)  Prince  Regent  cited,  2  "W.  Eob.  83; 


Gratitudine,  3  Eob.  Adm.  240. 

(/)  Atlas,  2  Hag.  Adm.  48  ;  Alexan- 
der, IDbds.  278. 

(g)  Constancia,  sup. ;  Boimparte,  3  W. 
Eob.  298  ;  17  Jur.  286,  Adm.;  8 Mo.  P. 
C.  459.  ^ 

(A)  Lord  Cochrane,  2  ib.  320  ;  Grati- 
tudine, sup.  ;  Benson  v.  Duncan,  1 
Exo.  537;  affirmed  3  ib.  644;  14  Jur. 
218. 

(i)  Jonathan  Goodhue,  Swab.  355. 

(fe)  Euginie,  4  L.  E.  Adm.  123. 

(/)  Paiiama,  3  J.  C.  199. 

(m)  Ib. 

(n)  Ib. 
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is  the  master  bound  to  communicate  with  the  mortgagee  (0) ;  nor 
are  advertisements  for  a  loan  on  bottomry  in  the  port  where  the 
owner  resides  notice  to  him  (p) ,  but  a  letter  from  a  British  consul 
is  (q) ;  and  if  communication  has  been  made,  the  master  need  not 
wait  for  an  answer  if  the  delay  would  endanger  the  safety  of  the 
ship  or  cargo  (r). 

But  the  power  of  giving  a  bond  exists  without  communication,  No  means  of 
although  the  owner  resides  in  the  same  country,  if  there  is  no  tion. 
means  of  communicating  with  him  and  the  exigency  of  the  case 
requires  the  bottomry  bond  (s) ;  but  otherwise  if  the  communication 
is  easy  (i).  But  notwithstanding  what  has  been  said  above,  a  bot- 
tomry bond  given  by  the  captain  for  repairs  done  abroad,  will  not 
be  invalidated  by  the  fact  that  the  captain  might  have  communi- 
cated with  the  shipowners  in  England  for  the  purpose  of  obtaining 
supplies,  even  in  favour  of  a  mortgagee  of  the  ship ;  and  if  the 
action  allege  fraud  which  is  not  proved,  the  Court  will,  contrary  to 
the  general  rule,  instead  of  dismissing  the  action,  direct  inquiries, 
for  the  benefit  of  the  defendant,  as  to  the  amount  due  to  him  on 
the  bond  (u). 

A  vessel  belonging  to  a  port  in  this  country  cannot  be  made  the 
subject  of  a  bottomry  bond  in  another  port  of  this  country  (x),  if 
communication  can  be  had  with  the  owner  (y) ;  but  not  even  with 
the  consent  of  the  owner  for  a  new  voyage,  lest  a  secret  lien,  not 
appearing  on  the  ship's  papers,  should  be  created  (z). 

A  bond  may  be  given  in  a  foreign  port  for  the  completion  of  the  Foreign  port, 
voyage  (a),  or  for  the  return  voyage  (b),  and  for  a  new  voyage  from 
a  foreign  port,  but  not  without  the' consent  of  the  owner  (c). 

(0)  Helgoland,  sup.  v.  Gent,  2  Q.  B.  431,  n. 

{p)  JVuova  Lownese,  17  Jur.  263,  Adm. ;  (m)  Glascott  v.  Laiig,  2  Ph.  310. 

SoaresY.  Rahn,  3  Mo.  P.  C.  1.  {x)  Lochicl,  sup.     And  see  Mitcheson 

(g)  Bonaparte,  sup.  v.   Oliver,  1  Jur.  N.  S.   900 ;  reversing 

(r)  Wallace  v.  Fielden,  7  Mo.  P.  C.  C.  Frost  v.  Oliver,    18   Jur.  166,    Q.   B.  ; 

398  ;  3   W.  Kob.    243;    Olivier,    Lush.  and  Le  Blanch  v.   Granger,    35  Beav. 

484.     And  see  Australasian,  <fec.  Co.  v.  187. 

Morse,  4  J.  C.  222.  {y)  Ysabel,  sup. ;  TriderU,  sup. 

(s)   Wallace  r.  Fielden,  sup.;   Ysahel,  (2)  Johnson  v.  Shippen,  2  Ld.  Eaym. 

1  Dods.  273  ;  Trident,  1   W.   Bob.  29.  982  ;  Royal  Arch,  Swab.  269 ;  Jenny,  2 

See    Johns  v.    Simons,   2    Q.    B.  425  ;  "W.  Kob.  5. 

Arthur   v.  Barton,   6  M.   &   W.    138  ;  {a)   Vibilia,  1  W.  Kob.  1  ;  Lloyd  y. 

Lochia,  2  W.  Rob.  34;  7  Jur.  265  ;  2  K.  Guibert,  1  L.  R.  Q.  B.  115. 

of  C.  177  ;  Stainbank  v.  Fenning,  11  C.  (*)  Nelson,  1  Hag.  Adm.  169. 

B.  51  ;  15  Jur.  1082  ;  Beldon  v.  Campbell,  (c)  Royal  Arch,  sup. ;  Lister  v.  Boater, 

6  Exc.  886.  Stra.  695. 

(1)  Johns  V.  Simons,  sup.;  Stonehoutc 
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Chap.  51. 


Property  not 
transferred. 


Home  port.  In  relation  to  the  rights  and  remedies  of  persons  having  claims 

for  repairs  done  to,  or  supplies  furnished  to  or  for,  ships,  every 
port  within  the  United  Kingdom  of  Great  Britain  and  Ireland,  the 
islands  of  Man,  Guernsey,  Jersey,  Alderney  and  Sark,  and  the 
islands  adjacent  to  any  of  them,  being  part  of  the  dominions  of  Her 
Majesty,  shall  he  deemed  a  home  port  (d). 

A  contract  of  hypothecation  made  by  the  master  does  not  transfer 
the  property  in  the  ship,  but  only  gives  the  creditor  a  privilege  or 
claim  on  it,  to  be  carried  into  effect  by  legal  process  (e).  And  it  is 
necessary  to  the  validity  of  a  bond  securing  maritime  interest,  that 
the  money  should  be  originally  advanced  on  the  security  of  the 
ship  (/). 

It  is  to  be  observed  of  these  maritime  securities  in  general,  that 
if  they  are  given  at  different  periods  of  a  voyage,  and  the  value  of 
the  ship  is  insufiBcient  to  discharge  them  all,  the  last  in  point  of 
date  is  entitled  to  priority  of  payment  (g). 

The  Court  of  Chancery  could,  before  the  Jud.  Act,  have  exer- 
cised jurisdiction  over  bottomry  bonds  in  favour  of  a  mortgagee  in 
case  of  fraud,  and  would  for  that  purpose  have  enjoined  all  pro- 
ceedings on  the  bond  in  the  Admiralty  Court  (/t),  but  this  power  is 
taken  away  by  the  Jud.  Act  (i). 

When  the  part  owner  of  a  ship,  which  has  been  let  by  a  managing 
owner  for  a  voyage,  by  process  in  the  Admiralty  Court,  compels  the 
managing  owner  to  give  security  for  his  (the  part  owner's)  share 
before  the  ship  is  allowed  to  sail,  he  will  not  be  allowed  a  share  of 
the  profits  of  that  voyage  (k). 
Costs.  The  bond-holder  is  prima  foicie  entitled  to  his  costs  (/,),  but  not 

where  a  large  deduction  is  made  from  his  claim  (m). 


The  last  has 
priority. 


Fraud. 


(6.)  Mortgage  of  freight. 

1.  Freight  is  the  reward  which  the  law  gives  for  carrying  goods; 
it  is  incident  to  the  employment  of  the  ship,  and  necessarily  passes 
by  transfer  of  the  ship  (n). 


{d)  19  &  20  Vict.  0.  97,  s.  8  ;  for  Scot- 
land, ib.  c.  60,  s.  18. 

(e)  Abbott  on  Shipping,  128,  ed.  11. 

(/•)  Ib.  131. 

to)  Ib.  138. 

(h)  Glascott  V.  Lang,  8  Sim.  358  ;  3 
My.  &  Or.  451. 

(i)  86  &  37  Vict.  c.  6",  s.  5. 


(Ic)  Davis  V.  Johnston,  i  Sim.  £39. 

{I)  Gduntlet,  3  W.  Eob.  167. 

(m)  Ib. 

{n)  Zcmgton  v.  Horton,  5  Bcav.  20 ; 
Morrison  v.  Parsons,  2  Tannt.  4u7 ; 
Dean  v.  McGhie,  i  Biug.  45  ;  Cargo,  ex 
Argos,  5  J.  C.  134. 
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2.  The  freight,  i£  in  a  charter-party,  may  be  assigned  indepen- 
dently of  tlie  ship,  and  will  not  be  within  the  registry  acts ;  and 
the  Courts  will  grant  an  injunction  to  prevent  payment  to  the 
mortgagor  (o).  And  though  the  ship  and  freight  were  included 
in  one  contract,  it  might  have  been  good  as  to  the  freight,  though 
bad  as  to  the  ship  (p). 

3.  The  future  earnings  can  be  assigned,  and  will  be  good  against 
the  trustee  in  bankruptcy,  at  least  if  the  earnings  are  due  before 

the  bankruptcy  (g).  A  general  assignment  of  all  the  future  earn-  Future  freight, 
ings  of  a  ship,  which  might  for  ever  separate  the  ship  and  freight, 
though  for  security  of  a  debt,  was  held  to  be  bad  in  Eobinson  v. 
Maedonnell{r).  But  in  Douglas  v.  Russell,  the  Vice- Chancellor 
held  otherwise  (s)  ;  and  in  that  case,  however,  the  ship  had  been 
previously  assigned  to  the  same  parties.  An  assignment  of  a  ship, 
however,  with  all  its  future  freight,  earnings,  and  cargo,  by  way 
of  security,  is  clearly  valid  (i) ;  and  d,  fortiori  the  assignment  of  a 
ship  and  the  cargo  to  be  earned  during  a  particular  voyage  (u), 

4.  The  right  to  the  freight  is  incidental  to  the  ovmership,  and  Freight  follows 
can  be  originally  dealt  with  only  by  the  owner  of  the  ship  (x),  and,  of'sMp'"^ 

as  a  general  rule,  a  mortgage  of  freight  by  the  owner  will  bind  a 
subsequent  mortgagee  of  the  ship;  but  where  the  owner  of  a  ship 
assigned  the  freight  not  yet  earned,  and  three  days  afterwards  with 
the  knowledge  of  the  assignee,  mortgaged  the  ship  to  the  defendants 
who  registered  their  mortgage,  the  assignee  having  neglected  to 
give  notice  of  his  claim  upon  the  freight  to  the  mortgagees,  it  was 
held  that  the  assignee  was  not  entitled  to  set  up  any  right  to  such 
freight  in  opposition  to  the  rights  of  the  mortgagees  (y). 

5.  Although  sect.  70  of  the  act  of  1854,  has  declared  that  a  mort-  Mortgagee  en- 
gagee  shall  not  be  deemed  owner,  except  in  so  far  as  may  be  neces-  freight." 
sary  for  making  the  ship  or  share  liable  as  a  security  for  the  mortgage 


(o)  Mestaer  v.  Oillespie,  11  Vos.  637  ;  488 ;  &  ship  Warre,   8  Pri.   269,   u.; 

Gardner  v.  Lachlan,  i  My.  &  Cr.  129;  6  Leslie  v.  Guthrie,  sup. 

Sim.  407.  W  (^^''Tlw  v.  Auhep-,  1  J.  &  W.  526  ; 

(y)  Mestaer  v.  Gillespie,  sup.;  Daven-  Gibson  v.  Ingo,  6  Ha.  112;  Lindsay  v. 

pml  V.  Whitmyre,  2  My.  &  Cr.  177.  GiMs,  22  Beav.  622  ;  2  Jur.  N.  S.  1039. 

(j)  Leslie  V.  Guthrie,   1   Bing.  N.  C.  (m)  Langton,  v.  Eorton,  1  Ha.  549. 

697  ;  Gardner  v.  Caiseuove,  26  L.  J.  Exc.  (x)  Morrismi  v.  Parsons,  2  Taunt.  407; 

N.  S.  17  ;  Belcher  v.   Capper,  4  Man.  &  Lindsays.  Gibbs,  sup.;  Willis y.  Palmer, 

Q  502.  6  Jiir.  N.  S.  732. 

(r)  5  M.  &  S.  228  ;  Speldt  v.  Lechmere,  {y)  Wilson  v.  W.  U  Eq.  32,  V.  C, 

13  Ves.  588.  Malins  ;  Susden  v.  Fope,  3  L.  E.  Exo. 


(s)  i  Sim.  535  ;  affirmed  3  My.  &  K.      27  \ 
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Mortgagee         debt,  yet  the  freight  accruing  due  will  belong  to  him  on  his  taking 

freight.  "  possession  (z).  And  although  he  could  not  at  law,  before  the  Jud. 
Act,  sue  in  his  own  name  for  the  freight  due  under  a  charter-party 
entered  into  by  the  mortgagor,  at  least  if  the  charter-party  had 
been  made  prior  to  the  mortgage  of  the  ship  (a),  or,  as  it  seems, 
under  a  contract  made  subsequently  with  the  mortgagor  f6) ;  yet 
payment  made  to  the  mortgagee  by  the  freighter  will  be  a  good 
payment,  even  as  against  a  subsequent  mortgagee  of  the  freight  (c). 
It  has,  however,  been  held,  that  if  the  mortgagee  does  not  take 
possession  of  the  ship  till  the  completion  of  the  voyage,  the  mortr 
gagor  being  in  possession  in  the  meantime,  the  mortgagee  cannot 
recover  the  freight  already  earned  previous  to  his  so  taking  pos- 
session (d).  In  the  case  last  referred  to,  Lord  Mansfield  said,  "  till 
the  mortgagee  takes  possession  the  mortgagor  is  owner  to  all  the 

,  world ;    he  bears  the  expenses,  and  he  is  to  reap  the  profits." 

A  mortgagee  of  a  ship  does  not  ordinarily  speaking  obtain  by  the 
mortgage  alone  a  transfer  by  way  of  contract,  or  assignment  of  the 
right  to  freight.  The  mortgagor  remains  the  dominus  of  the  ship 
with  regard  .to  everything  relating  to  its  employment  or  non- 
employment,  or  to  any  rate  of  freight  to  be  earned  by'  its  employ- 
ment until  the  mortgagee  takes  possession.  The  mortgagee  on 
taking  possession  becomes  the  owner,  and  it  is  by  virtue  of  that 
ownership,  and  not  by  virtue  of  any  antecedent  contract  or  right, 
that  he  is  entitled  to  receive  the  freight  which  by  contract  or  other- 

When  freight  wise  is  lawfully  payable  (e) ;  and  if  the  mortgagee  intervene  by 
taking  possession,  or  by  an  act  equivalent  to  taking  possession 
before  the  freight  becomes  payable,  he  is  entitled  as  against  the 
mortgagor  or  his  trustee  in  bankruptcy  to  receive  it(/),  and  the 
freight  does  not  become  payable  to  the  owner  until  the  unloading 
and  delivei^  of  the  cargo  {g) ;  but  the  general  policy  of  the  law  as 


(«)  Sean  v.  IfGhie,  4  Bing.  45 ;  12  Ch.  507,  L.  J.;  Gardner  v.  Casenove,  26 

J.  B.  Moore,  185.  L.  J.  Exc.  17.   Bntsee  bobbin  v.  Comer- 

(a)  Splidt  V.  Bowles,  10  East,  279;  ford,  10  Ir.  Ch.  327  ;  WiUon  v.   W.  14 

Morrison  v.  Parsons,  2  Taunt.  407.  Eq.  32,  V.  C.  Malins. 

(6)  CMnnery  y.  BlaeTcbume,  1  H.  Bl.  (g)  Cato  v.  Irving,  5  De  G.  &  Sm. 

117,  n.  -  210 ;  16  Jur.  161  ;  ^j-oww  V.  Tanner,  3 

(c)  Morrison  v.  Parsons,  sv/p.  Ch.    697  ;  reversing  2  Eq.  806,  V.  C. 

(d)  Chinnery  v.  Blackbwne,  su'p.  Stuart.   See  Bright  v.  Ooioper,  1  Brownl. 

(e)  Zeithv.  Burrows,  2  App.  Ca.  636  ;  21  ;  Moller  v.  Toung,  5  E.  &  B.  7,  756  ; 
afarming  2  C.  P.  D.  163.  Sanders  v.  Fanzeller,  4  Q.  B.  291.     But 

(/)  ISMsden  v.  Po'pe,  3  L.  R.  Exc.  269;  see    Young  v.  Lindsay,  27  Beav.  405  ! 

liverpool  Marine,  &c,  Co.  v,  Wilson,  7  Camden  v.  Anderson,  5  T,  K.  709, 
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to  the  time  of  payment  can  be  controlled  by  express  stipulation  in 
the  charter-party  or  otherwise  (h). 

The  mortgagee's  not  taking  possession  will  not,  however,  give 
any  better  right  to  a  subsequent  incumbrancer  who  had  notice  of 
the  prior  security  (i). 


(7.)  Mortgage  of  and  other  dealings  with  the  cargo. 

Cargo  does  not  belong  to  the  mortgagee  {h) ;  in  the  absence  of 
any  special  agreement  it  belongs  to  the  mortgagor  (Z).  But  an 
assignment  of  a  whaler  (which  is  at  sea),  ivith  its  appurtenances, 
will  not  pass  to  the  vendee  or  mortgagee  the  cargo  of  oil  gained 
during  the  adventure,  the  principle  on  which  the  freight  passes 
with  the  ship  not  applying  to  the  cargo  (m). 

Under  the  term  "  ship  and  its  appurtenances  "  will  pass  with  the  'Appurte- 
ship  anything  which  is  on  board  for  the  accomplishment  of  the 
object  of  the  voyage,  and  of  the  adventure  in  which  she  is  en- 
gaged (n). 

An  assignment  may  be  made  of  a  future  cargo,  which  will  be  Future  cargo. ' 
valid,  and  such  title  will  not  be  affected  by  a  subsequent  execution 
by  a  judgment  creditor,  at  all  events  if  due  diligence  is  used  to 
complete  the  title  by  notice  (0), 

An  assignment  of  a  cargo,  whether  existing  or  to  be  gained,  is  Registry, 
not  within  the  registry  acts  (p). 

The  master  is  entrusted  with  the  cargo  for  the  sole  purpose  of  M:i8ter's  power 
taking  reasonable  care  of  it  and  conveying  it  to  its  destination,  and 
is  bound  to  make  every  possible  exertion  to  accomplish  that  pur- 
pose iq).  A  duty  is  cast  on  him  in  many  cases  of  accident  and  emer- 
gency to  act  for  the  safety  of  the  cargo  in  such  manner  as  may  be 
best  under  the  circumstances  in  which  it  may  be  placed,  and  as  a  cor- 
relative right,  he  is  entitled  to  charge  its  owner  with  the  expenses 
properly  incurred  in  so  doing  (r).  He  has  no  power  to  sell  or  mort- 
gage the  cargo  or  any  part  thereof  except  under  the  pressure  of 

(/i)  John,  3  "W.  Rob.  170.  (0)  Langtm  v.  BorUm,  1  Ha.  549. 

(i)  Gibson  v.  Ingo,  6  Ha.  112.  (^)  Langton  v.  Eorton,  5  Beav.  9. 

{k)  Alexander  v.  Simms,  18  Beav.  80,  (q)  Notarrav.  Henderson,  7L.  R.  Q.  B. 

affirmed  5  De  O.  M.  &  G.  80.  225. 

{I)  Branckcrv.Molyneux,  3  Scott,  N.R.  (r)  Tronscm  v.  Dent,  8  Mo.  P.  C.  419  ; 

332.  Notara  v.  Renderson,  sup. ;  Australasian 

(m)  Langton  v.  Sbrton,  5  Beav.  9.  Navigation  Co.  v.  Morse,  4  J.  C.  222  ; 

(n)  1  Hagg.  109  ;  5  B.  &  C.  162.  Cargo  cxArgos,  5  *.  165. 
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Power  of 
master  over 
cargo. 


Master  is  not 
supercargo. 


The  shipper 
must  be 
reimbursed. 


severe  consummate  distress  (s)  either  of  the  ship,  as  when  the 
master  has  no  other  means  of  procuring  supplies  or  repairs,  or  of 
the  cargo,  as  where  it  lies  perishing  at  some  intermediate  port. 
Though  the  ship  is  a  wreck,  still  he  has  no  power  to  sell  the  cargo 
if  he  can  store  it  (i). 

A  master  of  a  ship  who  borrows  money  on  bottomry  for  the 
repairs  of  the  ship  acts  exclusively  as  the  agent  of  the  owner  (tt)  ; 
he  does  not  act  as  a  sort  of  supercargo  for  the  benefit  of  the  owner 
of  the  cargo  (x). 

The  owner  of  the  ship  is  liable  for  the  act  of  the  master,  though 
he  sold  the  cargo  under  a  mistake,  if  he  acted  bond  fide  within  the 
scope  of  his  authority  (j/).  Every  act  not  strictly  in  furtherance  of 
the  duty  to  deliver  is  an  act  for  which  the  master  and  his  owners 
may  be  made  responsible  {z) ;  and  this  more  strictly  where  the 
master  has  the  means  of  communicating  with  the  owner  of  the 
cargo  (a) ;  but  the  cargo  is  not  bound  if  the  repairs  are  done  before 
the  execution  of  the  bond  and  the  actual  shipment  of  the  cargo  (fc). 

For  money  raised  by  pledge  of  the  cargo  or  sale  of  part  of  it  for 
the  purpose  of  repairing  the  vessel,  the  shipper  has  a  right  to  be 
reimbursed  by  the  shipowner  all  loss  or  expenses  arising  from  such 
pledge  or  sale,  though  the  ship  and  cargo  be  pledged  by  the  same 
instrument,  and  the  money  raised  thereby  exceeds  the  value  of  the 
ship  as  repaired  together  with  the  freight,  and  notwithstanding  the 
shipowner  on  receiving  notice  refuses  to  ratify  the  act  of  the 
master,  and  abandons  the  ship  and  freight  (c). 


(8.)  Respondentia, 

The  contract  of  respondentia  is  a  security  upon  the  cargo  only 
founded  upon  the  same  necessity  for  the  preservation  of  the  pro- 
perty, and  governed  by  the  same  principles  as  the  contract  of 


(s)  Re  GraUtvdine,  3  C.  Bob.  Adm.  241. 

(t)  Cammell  v.  Sewall,  3  H.  &  N.  617  ; 
Ewbanh  v.  Nutting,  7  C.  B.  777  ;  Notara 
V.  Henderson,  7  L.  R.  Q.  B.  227  ;  Acaioa 
T.  Bwms,  3  Ex.  D.  290. 

(u)  Benson  v.  Duncan,  1  Exc.  537 ; 
17  L.  J.  Exc.  238  ;  affirmed  3  Exc.  644  ; 
14  Jur.  218  ;  18  L.  J.  Exii.  169. 

{X)  II. 

(y)   Embank  v.   NuUing,  sup.      See 


Wagslaffe  y.  Anderson,  i  C.  P.  D. 
283—8. 

(a)  Ewibank  v.  Nutting,  sup.  ;  Morris 
v.  Robinson,  3  B.  &  C.  196. 

(a)  OratUudine,  sup.  ;  Wilkinson  v. 
Wilson,  8  Mo.  P.  C.  C.  469 ;  Ham- 
burgh, 11  W.  R.  547;  Wallan  v.  Melding, 
7  Mo.  P.  C.  C,  898. 

(6)  Goodhue,  1  Swab.  355. 

(e)  Benson  v.  Duncan,  sup. 
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bottomry,  but  binding  (it  is  said)  the  borrower  personally  {d),  and 
is  to  secure  the  necessary  costs  of  transhipping  and  forwarding  the 
cargo  to  its  destination  (e).  It  is  also  subject  to  the  like  rules 
respecting  maritime  risk  and  interest,  and  the  rejection  of  void 
stipulations  as  a  bottomry  bond  (/). 

The  master  has  no  power  to  sell  damaged  goods  or  cargo  (a),  or  Communica- 

«         1  .  .  1  ^^^^  witli 

to  hypothecate  the  cargo  for  the  exigencies  of  the  ship  [h),  without  owner  of 
communicating  with  the  owner  thereof;  and  notice  should  be  '^'^°' 
given  to  the  owners  of  the  cargo  before  it  is  hypothecated  on 
bottomry,  or  respondentia  (i),  unless  the  shipper  of  the  goods  is 
on  the  spot,  and  cognisant  of  the  bottomry  or  respondentia  (fc) ; 
and  unless  owners  are  so  numerous  and  remote  that  the  expense 
and  hazard  of  keeping  the  cargo  pending  the  communication  would 
probably  be  equivalent  to  its  loss  (Z). 

The  effect  of  the  contract  depends  on  the  form  of  the  instrument ; 
and  although  the  recital  stated  that  the  loan  was  on  the  goods 
laden  or  to  be  laden,  ilie  borrower  was  only  personally  liable  (m). 


(,/i)  Fish.  Mtg.  p.  9,  ed.  3. 

(c)  Cargo  ex  Sultan,  Swab.  504. 

(/)  Cognac,  2  Hag.  Ad.  377. 

[g)  Australasian  Steam  Co.  v. 
4  J.  C.  223  ;  Acaios'v.  Bums,  2  Ex.  D. 
232  ;  Onwt  rd,  i  L.  R.  A.  &  E.    8. 

(h)   WilHnson  v.  Wihon,  8  Mo.  P.  C. 
C.  459. 

(i)  Hamburgh,  B.  &  L.   253  ;  2  Mo, 


P.  C.  C.  N.  S.  289 ;  Onward,  sup. 

{k)  Lord  Cochrane,  2  W.  Rob.  320  ;  3 
N.  of  C.  172  ;  but  see  Nuova  Loanese,  17 
Jur.  263,  cont. 

{l)  Cargo  ex  Sultan,  sup.  ;  Australa- 
sian Co.  V.  Morse,  sup.  ;  Duramty  v. 
Mart,  2  Mo.  P.  C.  N.  S.  289. 

(m)  Buskv.  Fi.aron,  4  East,  319. 


P  P 
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(1.)  Definition. 

A  PLEDGE  or  pawn  (for  these  words  are  used  indifferently),  is  a 
security  by  way  of  bailment  of  a  personal  chattel,  by  which  a  special 
or  qualified  property  therein,  sufficient  to  support  an  action  against 
a  person  who  wrongfully  converts  it,  is  vested  in  the  pledgee,  the 
general  property  remaining  in  the  pledgor,  and  it  is  created  by,  and 
is  incomplete  without,  an  actual  or  constructive  delivery  of  the  thing 
pledged  to  or  on  behalf  of  the  pledgee  (a). 

The  pledgee  is  entitled  to  hold  every  separate  thing  comprised 
in  the  pledge,  and  also  whatever  by  natural  increase  becomes  ac- 
cessory to  it,  as  the  young  of  sheep  born  after  the  pledge  of  the 
flock  (h),  but  not  such  as  are  substituted  for  them  (c). 

(a)  Fish.  Mtg.  6i,  ed.  3.  (c)  Webster  v.  Tower,  2  J.  C.  69  ;  5 

(6)  Story  on  Bailments,  ss.  292,  314  ;      Mo.  P.  C.  N.  S.  92. 
Dig.  XX.  tit,  1,  de  PignorHms,  kc,  xiii. 
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(2.)  Distinction  between  mortgage  and  pawn. 
The  distinction  between  a  mortgage  and  a  pawn  is,  that  the 
former  passes  the  whole  legal  interest  to  the  mortgagee ;  in  the 
latter,  the  pawnee  has  a  special  property  in  the  goods  pawned,  to 
detain  them  for  his  security,  the  general  property  continuing  in  the 
pawnor  (d) ;  and  upon  tender  by  him  of  the  debt,  the  property,  not- 
withstanding the  refusal,  is  revested  instantly  without  claim  (e) ; 
and  the  pawnor  may  sue  for  them  (/) ;  but  it  seems  that  tho 
property  would  not  be  revested  on  tender  by  one  of  several  joint 
owners  (g). 

There  is  also  another  distinction.  In  a  pledge  the-  right  of  the 
pledgee  is  not  completed  except  by  possession,  and  ordinarily  when 
that  possession  is  relinquished  the  right  of  the  pledgee  is  extin- 
guished or  waived  (h).'  And  what  constitutes  a  suificient  pos- 
session is  a  matter  sometimes  of  considerable  nicety  {i).  But  in 
the  case  of  a  mortgage  of  personal  property,  the  right  of  property 
passes  by  the  assignment  to  the  mortgagee,  and  possession  is  not 
or  may  not  be  essential  to  create  or  support  the  title  (k).  The 
addition  of  a  power  of  sale  is  not  sufficient  to  convert  the  pawnee 
into  a  mortgagee  (1). 


(3.)  What  property  may  he  the  subject  of  a  pledge. 
These  are  ordinarily  goods  and  chattels  ;  but  money  debts,  nego- 
ciable  instruments,  choses  in  action,  coupon  bonds  (m),  shares  in 
the  stock  of  an  incorporated  company,  mortgages  {n),  and  indeed  any 
other  valuable  things  of  a  personal  nature,  such  as  patent  rights 
and  manuscripts,  may  by  the  common  law  be  delivered  in  pledge  (0). 


{d)  Joties  V.   Smith,  2.Ves..  J.   878;  (i)  Martin  v,  Sdd,  11  C.  B.  K    S. 

Lickharrow  v.  Masm,  6  East,  25  n.  730 ;  Donald  v.  Siickling,  1  L.  E.  Q.  B. 

(c)  Noy,  137  ;  Sateliffy.  Davics,  Cro.  587. 

Jac.    24i;    1   Biilstn  80;  Ydv.   178;  (fe)  Story,  Bailm.  s.  287. 

Coggs  V.  Berwird,  Lord  Raymond,  909  ;  {I)  Franklin  v.  Neate,  13  M.  &W.  48. 

8  Salk.  268  ;  Holt,  528  ;  laaao  v.  Clark,  (m)  Story,  Bailm.  s.  290. 

2  Bulst.   Z<i6;  Eyall  v.  Howies,  I  Atk.  {n)  lb. 

167.  (0)  ^emp  V.  Westhnok,  1  Ves.  S.  278  ; 

(/)  5  Com.  Dig.  148,  A.  Lochwood  v.  Ewer,  9  Mod.  278  ;  S.  C.  2 

{g)  Harper  v.  Godsell,  5  L.  B.  Q.  B.  Atk.   303  ;  Roberts  v.   Wyatt,  2  Taunt. 

422.                                              . .  ,,■  268. 
{h)  Story,  Bailm.  s,  287. 
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Jus  tertii. 


(4.)  The  title  of  the  pledgor. 

'■■  It  is  not  indispensable  that  the  pledge  should  belong  to  the 
pledgor ;  it  is  sufficient  if  it  is  pledged  with  the  consent  of  the 
owner  (p).  The  pledgor  impliedly  undertakes  that  he  has  an 
interest  in  the  pledge,  and  that  it  shall  be  made  effectual  to  answer 
the  obligation  (q).  The  pledge  is  at  all  events  good  between  the 
parties ;  the  jus  tertii  cannot  be  set  up  unless  the  third  person  en- 
forces his  own  superior  right  of  property  (r).  But  as  against  the  real 
owner,  the  pawnee  will  not  acquire  a  special  property  in  the  chattel 
if  the  person  who  assumes  to  pledge  be  himself  without  title,  for 
the  pawnee  can  have  no  greater  right  than  the  pawnor  (s).  A 
custom  that  a  pledge  by  a  stranger  in  market  overt  in  London  binds 
the  owner  is  bad  (t). 

The  mere  possession  obtained  through  false  representations  of  a 
document  of  title  to  a  chattel  will  not  support  the  title  of  a  bond 
through  fraud.  J'^^  pawnee  of  the  chattel  for  value,  though  without  notice  of  the 
pledgor's  want  of  title  (u) ;  and  even  where  the  pawnor  remaining  in 
possession  for  a  limited  purpose  under  the  original  contract  to  pawn, 
or  by  the  fraudulent  use  of  a  document  of  title  affects  to  pledge  the 
chattel  to  another,  the  right  remains  in  the  first  pawnee,  though 
the  second  have  actually  obtained  possession  and  have  sold  the 
chattel  (v). 

The  sale  by  a  person  allowed  by  the  true  owner  to  have  possession 
of  the  goods  so  that  he  is  able  to  hold  himself  out  as  owner,  pro- 
bably only  binds  the  true  owner,  where  the  possessor,  from  the 
nature  of  his  employment,  had  prima,  facie  a  right  to  sell  (to). 

If  the  pledgor  has  only  a  limited  title  to  the  thing  as  for  life  or 
for  years,  he  may  still  pawn  it  to  the  extent  of  his  title  ;  but  when 
that  expires,  the  pledgee  must  surrender  it  to  the  person  who 
succeeds  to  the  ownership  (a;).    And  the  bailee  of  goods  of  tenants 


Limited 
interests. 


{p)  Story,  Bailm.  s.  291,  ed.  8. 

(g)  It.  s.  311,  per  Pollock,  C.  B.  ; 
Gheesemcm  V.  Emll,  6  Exc.  341. 

(r)  Story,  Bailm.  s.  291  ;  Garth  v. 
Howard,  5  Car.  &  P.  346,  350. 

(«)  Hooper  V.  Mamsboitom,  i  Campb. 
121  ;  Oheeseman  v.  JSxall,  sup.  ;  Waller 
V.  Hanger,  8  Buls.  17. 

(<)  Shepp.  Abr.  Customs  ;  Plowd.  243  ; 
Bro.  Abr.  Prerog.  5  ;  Pitzli.  Custom, 
pi.  2  ;  Hartopp  y.  Hoare,  3  Atk.  62. 

(ii)  Kingsford  v.  Merry,  26  L.  J.  Exc. 


83  ;  1  H.  &  N.  503 ;  Lamb  v.  Atten- 
borough,  1  B.  &  S.  831. 

(»)  Heeves  v.  Capper,  5  Bing.  N.  C. 
136 ;  Meyerstein  v.  Barber,  2  L.  R.  C. 
P.  38,  661;  4  L.  R.  H.  L.  Zll.per 
Martin,  B. 

(lo)  Higgons  v.  Burton,  26  L.  J.  Exc. 
342. 

(a)  Hoare  v.  Parker,  2  T.  E.  876  ; 
Hooper  v.  Bamsbottom,  sup.  ;  McCoTiibie 
V.  Savies,  7  East,  6. 
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in  common  cannot,  by  direction  of  one  of  them,  justify  a  pledge  of 
the  whole  {y). 

The  same  rule  applies  to  any  other  special  interest  or  special 
property  in  a  thing,  such  as  a  lien  or  a  right  by  a  former  pledge, 
which  may  be  again  pledged  to  the  extent  of  such  lien  or  right, 
although  not  beyond  it  {z). 

The  person  in  lawful  possession  of  negociable  instruments  for 
money  may  pledge  them  («),  but  not  bills  of  lading ;  as  a  factor 
may  sell,  but  ordinarily  cannot  pledge,  bills  of  lading  {h). 


(5.)  Delivery  and  effect  of  re'delivery. 

It  is  of  the  essence  of  the  contract  that  there  should  be  a  delivery 
of  the  pledge,  and  without  delivery  the  pledgee  obtains  no  right  of 
property  in  the  thing  (c). 

Delivery  may  be  either  actual,  or  constructive,  or  symbolic,  as  Delivery 
of  goods  at  sea  by  transfer  of  the  muniments  of  title,  as  of  a  bill  of 
lading  or  an  assignment  thereof ;  so  goods  in  a  warehouse  may  be 
transferred  by  a  deUvery  of  the  key  thereof  (d),  and  goods  in  a 
warehouse  subject  to  customs,  freight,  and  storage  which  the  ware- 
houseman agrees  to  hold  for  the  pledgee  (e). 

The  pledge  of  the  bill  of  lading  will  carry  the  right  of  possession  Pledge  of  bill 
even  after  the  landing  of  the  goods,  so  long  as  they  have  not  come  °^  ^^"'S- 
to  the  hands  of  the  person  entitled  to  receive  them  under  the  bill  of 
lading  (/).  The  possession  from  the  symbolical  delivery  by  a 
key  or  bill  of  lading  cannot,  it  would  seem,  be  affected  by  pos- 
session being  gained  by  means  of  a  false  key  or  false  bill  of 
lading  (g). 

The  redelivery  of  the  possession  of  the  thing,  with  the  consent  of  Redelivery, 
the  pledgee,  terminates  his  title  (h) ;  but  if  the  thing  is  delivered  back 
to  the  owner  for  a  temporary  purpose,  and  it  is  agreed  to  be  re- 


(y)  Barton  v.   JVilliMins,  5  B.  &  Aid.  W.  R.  197. 

395;    3   Bing.    139;    10  J.   B.  Moore,  (/)  Story,  Bailm.  s.   297;   Ryall  v. 

506.  Rowles,   1  Atk.  171,   per  Burnett,   J.  ; 

(s)  Story,  Bailm.  s.  295,  ed.  8.  Atkinson  v.  Maling,  sup.  ;   Exp.   West- 

[a)  lb.  s.  296.  zinthus,  5  B.  &  Ad.  817. 

(J)  Ih.  -  {g)  Meijerstein  v.  Barber,  sup.  ;   Fish 

(c)  Bac.  Abr.    Bailm.  B.  ;    Wood   v.  Mtg.  65,  n.  (c),  ed.  3. 

Churley,  2  Roll.  439.  (A)  Rccrcs  v.  Capper,  sup.  ■  Ryall  v. 

{d)  Atkinson  v.  Maling,  2  T.  R.  462.  Rowles,  sup. 

(e)  Young  v.  Lambert,  3  J.  C.  142  ;  18 
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of  pledgor. 


Fond,  fide 
transferee, 
from  pledgor. 


delivered  by  Kim,  the  pledgee  may  recover  it  against  the  owner  if 
he  refuse  to  return  it  after  the  purpose  is  fulfilled  (i) ;  but  a  wrongful 
possession  by  the  owner  does  hot  terminate  the  pledge  (j),  nor  a 
delivery  to  the  owner  as  a  special  bailee  or  agent  (/c). 

The  possession  of  the  pledgor  himself  may  be  deemed  suf&cient, 
if  by  the  contract  it  be  made  the  possession  of  the  pledgee  (Z). 
while  that  of  the  pledgee  will  not  be  affected  by  reason  that  the 
pledgor  has  the  use  of.  the  chattel,  provided  that  it  remain  under 
the  pledgee's  control,  and  that  the  user  be  for  the  purpose  of 
carrying  out,  or  be  consistent  with,  the  contract  (m). 

Where  the  pledgee  having  a  special  property  in  the  pledge  is 
induced  by  the  fraudulent  representation  of  the  pledgor  to  revest 
the  property  in  him,  a  bondjide  transferee  from  the  latter  is  pre- 
ferred («)•  Where  one  of  two  innocent  parties  has  enabled  the 
third  party  to  commit  the  fraud,  he  must  suffer  (o). 


(6.)  For  ivhat  debts  or  engagements  a  pledge  may  be  made. 

It  is  of  the  essence  of  the  contract  that  the  thing  should  be 
delivered  as  a  security  for  some  debt  or  engagement  of  the  pledgor, 
or  some  other  person,  and  it  may  be  for  any  debt  past  or  future, 
and  upon  condition  or  absolutely,  and  for  a  limited  or  indefinite 
time  (p) ;  and  it  may  be  express  or  implied,  and  for  any  engage- 
ment or  contract  whatever  [q). 


(7.)  Rights  of  pledgee. 

The  pawnee  acquires  by  the  common  law  a  special  property  in 
the  thing  (r),  and  is  entitled  to  the  exclusive  possession  of  it  during 
the  time,  and  for  the  objects,  for  which  it  is  pledged.  If  the  owner 
or  a  stranger  obtains  wrongful  possession  of  it,  he  may  sue  for  its 
restitution  or  damages,  even  to  the  full  value  from  a  stranger, 


(i)  Soierts  v.  WycUt,  2  Taunt.  268. 

ij)  Story,  Biiilm.  s.  299. 
.    {k)  lb. 

(1)  Beeves  y.  Capper,  5  Bing.  N.C.  136; 
Martin  v.  Eeid,  11  C.  B.  N.  S.  730 ; 
81  L.  J.  C.  P.  126  ;  Meyersteim.  Ba/rber, 
2  L.  R.  C.  P.  52,  per  Willes,  J. 

(m)  Crowfoot  v.  London  Dock  Co.,  2 
Cr.  &  M.  637. 

(ti)  EaicQck  V.  Lausan,  4  Q.  B.  D,  304, 


affirmed  5  ib.  284. 

(o)Ib. 

{p)  Story,  Bailm.  s.  300,  ed.  8  ;  Exp. 
Ockenden,  1  Atk.  236  ;  Coles  v,  Joniis, 
2  Vern.  692. 

(?)  Story,  ii. 

(r)  Jones,  Bailm.  80  ;  JRatcliff  v.  Davis, 
1  Bulstr.  29  ;  S.  C.  Yelv.  178;  Cro  Jae. 
244  ;  Coggs  v.  Bernard,  2  Ld,  Rnym.  909, 
016  ;  Bac.  Abr.  Bailm.  B. 
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although  pledged  for  less,  as  he  is  accountable  over  to  the  owner 
for  the  excess  (s). 

The  right  is  only  effectual  for  the  debt  for  which  the  pledge  was 
made,  and  not  for  any  other  past  or  future  debt  (t)  unless  so  under- 
stood by  the  parties  (u).  The  right  extends  to  interest  on  the  debt, 
and  all  necessary  expenses  incurred  about  the  debt  (x). 


(8.)  Sale  of  pledge. 

The  pledgee  has  on  default  a  right  to  sell  the  pledge  (y) ;  if  the 
payment  is  to  be  made  on  a  certain  day ;  otherwise  not  (yy) ;  but  a 
sale  before  default  would  be  a  conversion  (z) ;  yet  the  sale,  whether 
wrongful  or  not,  passes  the  title  to  the  vendee  as  against  the 
pledgor  (a). 

The  pledgee  must  give  due  notice  to  the  pledgor  of  his  intention  Notice  of  s&le. 
to  sell  (b),  and  if  the  sale  is  bond  fide  and  reasonably  made,  it  will 
be  binding  (c). 

The  case  of  pawns  differs  from  that  of  a  lien,  which  does  not 
carry  with  it  a  right  of  sale  {d). 

If  several  things  are  pledged  the  whole  debt  attaches  on  each, 
and  they  may  bo  sold  from  time  to  tim«,  and  if  the  whole  debt  is 
not  satisfied,  the  pledgor  may  be  sued  for  the  deficiency  (e).  If  one 
thing  perishes  without  any  default,  the  residue  is  liable  to  be  sold 
for  the  whole  debt  (/). 

The  pledgee  is  not  compellable  to  sell,  and  he  may  sue  the 
pawnor  personally  without  selling  (17),  and  the  pledgee  can  never  be 

is)  2  Saund.  47,  n.  ;  Swire  v.  Leach,  330. 

18  C.  B.  N.  S.  479  ;  Donald  v.  Suckling,  (a)  Donald  y.  SitcJcling,  sup.  ;  Ealli- 

1  L.  R.  Q.  B.  585.  day  v.  Holgate,  3  L.  E.  Exo.  299. 

(«)  Green  v.  Farmer,  4  Burr.   2214  ;  (6)  Story,  Bailin.    s.    310  ;  Kemp  r. 

Walker  v.  Birch,   6  T.  K.  258  ;  Smh-  Westbrook,  1  Ves.  S.  278. 

forth  T.  Hadfield,  7  East,  224  ;  Deman-  (c)  Fothonier  v.  Dawson,   Holt.  N.  V. 

dray  v.   Metcalf,  Free.  Ch.  419  ;  S.  C.  2  385  ;  T\(cker  v.  WiUon,  1  P.  Wms.  ii61  ; 

Vern.  691.  5  Bro.  P.  C.  193  ;  Lochicood  v.  Ewer,  9 

(m)  Exp.    Ockenden,   sup.  ;    Jones    v.  Mod.  278  ;  2  Atk.  303. 
Smith,  2  Ves.  J.  372,  380  ;   Vanderzee  v.  (d)  Pothonier  v.  Dawson,  sup.  ;  Lick- 
Willis,  3  Bro.  C.  C.  21.     But  stuAdanu  harrow  v.  Mason,  6  East,  21 ;  Walter  v. 
T.  Claxton,  6  Ves.  226.  Smith,  5  B.  &  Aid.  439. 

(e)  Story,  Bailm.   s.  306,  a.     But  seo  (c)  Story,  Bailm.  s.  314,  ed.  8  ;  South 

Somes  T.   British  Empire  Shipping  Co.,  Sea  Co.  v.  Duncorrib,  2  Stra.  919  ;  Tooke 

8  H.  L.  338 ;  6  Jur.  N.  S.  761.  v.  Hartley,  2  Bro.  C.  C.  125. 

{y)  Martin  v.  Beid,  slip.  (/)  Batcliff  y.  Davis,  sup.  ;  Bac.  Abr. 

(yy)  •P'?"'  V.    CuMcy,   10  Jur.  N.  S.  Bailm.  B.  ;  Anon.  2  Salk.  522. 

318  Q.  B.  (9)  Sovth  Sea  Co.  v.  DuTKomb,  sup.  ; 

(z)  Johnslmw  V,  Skar,  15  C.  B,  N.  S.  Bac.  Ab.  Bailm,  B, 
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Bedemption 
within  what 
time.    . 


himself  the  purchaser  (h).     The  pledgor  may  in  a  fit  case,  compel  a 
sale  of  the  pledge  (i). 

Foreclosure.  ,  A  pledgee  of  chattels,  e.g.  Canada  Eailway  honds,  is  not  entitled 
to  foreclosure,  only  to  a  sale  (k).  The  pledgee  never  has  the  ahso- 
Jute  ownership  at  law,  and  his  equitable  rights  cannot  exceed  his 
legal  right  (l),  although  it  is  said  that  the  pledgor  may  bring  an 
action  for  sale  and  foreclosure  (m). 

At  the  common  law,  the  pledgee  cannot  alienate  the  property 
absolutely,  nor  beyond  the  title  actually  possessed  by  him,  unless  in 
special  cases  (m).    . 

Where  goods  are  pledged,  and  no  time  for  redemption  is  named, 
it  is  said  that  the  pledgor  has  his  whole  life  to  redeem  them  in,  but 
if  not  redeemed  during  his  life,  they  are  irredeemable  (o) ;  but  the 
better  opinion  seems  to  be,  that  the  pawnee  has  a  right  upon  request 
to  insist  upon  a  prompt  fulfilment  of  the  engagement,  and  if  the 
pawnor  neglects  or  refuses  to  comply,  the  pawnee  may  upon  due 
demand  and  notice  to  the  pawnor,  require  the  pawn  to  be  sold  (p). 

Proceeds  of  The  mortgagee  or  pawnee  of  chattels,  who  sells  either  under  a 

special  or  implied  power,  is  bound  to  account  for  the  proceeds,  to  pay 
over  to  the  owner  the  surplus  of  the  purchase  money  beyond  his 
demand^  and  the  necessary  expenses  and  charges,  and  to  return  any 
unsold  part  of  the  security  to  the  mortgagor ;  and  if  he  attempt  to 
dispose  of  the  money  so  as  to  prejudice  any  person  entitled  to  receive 
it,  he  may  be  ordered  to  pay  it  into  Court,  and  a  receiver  may  be 
'  appointed  of  the  proceeds  of  any  part  of  the  property  which  may 
remain  unsold  (q). 


(9.)  Pledge  of  negociable  securities. 

Where  the  pledge  is  a  negociable  security,  such  as  a  negociable 
note,  the  pledgee  has  a  right  to  recover  and  receive  the  money  due 
thereon,  and  to  sue  for  it  in  his  own  name  (r) ;  and  the  pledgee  of 
such  paper  has  no  right  in  the  absence  of  a  special  power  to  sell 


{h)  Story,  Bailm.  s.  319,  ed.  8. 

(i)  lb.  s.  320 ;  Kemp  v.  WestlrooTe,  1 
Yes.  S.  278. 

(fc)  OarUr-v.  Wake,  4  Ch.  D.  605,  M.E. 

[l)  lb. 

(m)  Story  on  Bailm.  s.  310,  ed.  8. 

(n)  Demandray  v.  Metcalfe,  2  Vern. 
691  ;  1  Eq.  Ca.  Ab.  324  ;  Prec.  Ch.  419  ;       Ca.  Abr.  6,  pi.  15. 
Hartop  V.  Hoare,  3  Atk.  44 ;  Pickering  {r)  Story,  Bailm.  s.  321,  ed.  8. 


V.  Susk,  15  East,  38. 

(o)  Matdiff  y.  Dams,   1  Bulstr.    29; 
Kemp  V.  fVestbrook,  sup. 
.  (p)  Story,  Bailm.  s.  308. 

Iq)  Story,  Bailm.  s.  343  ;  Wilsm  v. 
Tooker,  5  Bro.  P.  C.  193  ;  Com.  Di>;. 
Mortgage,  B.  ;  Harrison  v.  Hart,  2  Eij. 
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the  pledge,  but  is  bound  to  collect  it,  and  apply  tbe  proceeds  to  his 
own  debt,  and  it  is  his  duty  to  use  all  due  diligence  to  collect  such 
notes  or  he  -will  be  liable  (s). 

If  the  pledge  is  of  mere  current  coin  or  of  a  negociable  security, 
capable  in  its  nature  of  passing  by  delivery,  there,  if  the  pledgee 
sells  it  to  a  bond  fde  purchaser  without  notice,  the  latter  acquires 
an  absolute  property  in  the  pledge  {t) ;  but  if  a  negociable  note  or  ^^  *™'^' 
other  security  contains  on  it  any  intimation  that  it  belongs  to,  or 
that  it  is  for  the  use  or  benefit  of,  another,  as  if  the  words  '  as 
trustee,'  were  on  it ;  then  it  is  incapable  of  being  pledged  for  the 
use  of  the  holder  {u).  The  rule  seems  confined  to  negociable 
securities  for  money  and  not  to  apply  to  bills  of  lading  {x). 


(10.)  Transfer  of  pledge. 

The  pawnee  may  by  the  common  law  deliver  over  the  pawn  into 
the  hands  of  a  stranger  for  safe  custody  without  consideration,  or 
he  may  sell  or  assign  all  his  interest  in  the  pawn,  or  he  may  convey 
the  same  interest  conditionally  by  way  of  pawn  to  another  person, 
without  in  either  case  destroying  or  invalidating  his  security  {y). 

The  pledgee  may  transfer  his  pledge  to  his  own  creditor,  who 

may  hold  it  until  the  debt  of  the  original  owner  is  discharged  {z). 

If  the  pawnor,  in  consequence  of  any  default  or  conversion  by  the  Conversion 

by  pawnee, 
pawnee,  has  by  an  action  recovered  the  value  of  the  pawn,  still  the 

debt  remains  and  is  recoverable,  unless  in  such  prior  action  it  has 
been  deducted  {a).  It  seems  that  by  the  common  law  the  pawnee 
in  such  an  action  brought  for  the  tort  has  a  right  to  have  the 
amount  of  his  debt  recouped  in  the  damages  (&).  Therefore, 
where  upon  non-payment  on  a  certain  day  the  pledgee  was  em- 
powered to  sell,  but  sold  before  and  delivered  upon  that  day, 
although  it  was  held  to  be  a  wrongful  conversion,  the  interest 

(s)  lb.     But  seo  Miller    v.    Race,   1  East,  38 ;  Quieros  v.  Trueman,  3  B.  & 

Burr.  452  ;   GrmU  v.    Vaughan,    3  ib.  C.  342. 

1516  ;   Wookey  v.  Pole,  4  B.  &  Aid.  1.  {y)  EtdcUff  v.  Davis,  mp.  ;  Mores  v. 

(<)  Story,  Bailm.  s.  322,  ed.  8.  Conham,  Owen,  123. 

{u)  TrevMel  v.   Sarandm,   8   Taunt.  («)  Story,  Bailm.  s.  327.     See  Donald 

100  ;  Sigoumey  v.  Llm/d,  8  B.  &  C.  622;  v.  Sttckling,  1  L.  K.  Q.  B.  588. 

5  Bing.  525  ;  3  Y.  &  J.  220  ;  Walker  v.  (a)  BtUcliff  v.  Davis,  sup.  ;  Bac.  Abr. 

Taylor,  4  L.  T.  N.  S.  845.  Bailment,  B. 

(x)  Newsom,  v.   Thornton,  6  East,  17  ;  (6)  Johnstone  v.  Stear,  15  C.  B.  K.  S. 

Martini  v.  Coles,  1  M.  &  S.  140  ;  ShipUy  336  ;  10  Jiir.  N.  S.  99  ;  Brierly  v.  Ken- 

V.  Kymer,  ib.  484;  Pickering  v.  Btcsk,  15  dall,  17  Q.  B.  937. 
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of  the  pledgee  in  the  property  was  considered  not  to  have  been 
destroyed,  and  as  it  appeared  that  the  pledgor  never  intended  to 
redeem  his  right  to  damages,  was  treated  as  only  nominal,  and  as 
if  he  had  sued  on  a  breach  of  contract  for  not  keeping  the  pledge 
till  the  day  fixed  (c).  And  again,  where  the  pawnee  had  repledged 
for  a  larger  sum  than  was  due  to  him  on  the  original  pawn,  it  was 
held  that  the  first  pawnor  could  not  bring  detinue  against  the 
second  pawnee  without  tendering  the  amount  due  to  the  first 
pawnee  (d). 

The  mere  refusal  to  re-deliver  the  pledge  to  the  pawnor  is,  how- 
ever, not  a  conversion.  It  is  for  the  jury  to  say  whether  the  holder 
intended  to  apply  it  to  his  own  use,  to  assert  the  title  of  a  third 
person,  or  only  to  ascertain  the  true  ownership,  and  in  the  latter 
case  whether  a  reasonable  time  had  elapsed  for  that  purpose  (e). 

If  the  pledgor  be  not  the  true  owner  of  the  chattel,  and  have  no 
special  property  in  it  which  he  may  assert  against  the  true  owner, 
the  pawnee  may  deliver  the  chattel  to  the  latter  (/) ;  being,  how- 
ever, answerable  in  damages,  though  they  may  be  only  nominal,  if 
he  have  absolutely  contracted  to  redeliver  it  to  the  pawnor  (g).  Or 
if  the  pawnor  held  the  chattel  merely  as  a  pledge  from  the  true 
owner,  the  second  pawnee  may  discharge  himself  by  delivering  it  to 
his  own  pawnor  at  any  time  before  an  offer  by  the  true  owner  to 
redeem  (/i). 


(11.)  Distress  and  execution. 

In  cases  of  executions  against  private  persons,  a  creditor  of  the 
pawnor  cannot  take  the  pledge  from  the  pawnee  without  first  dis- 
charging the  pawnee's  claim,  or  otherwise  extinguishing  his  title  (i). 

It  is  said  that  if  A.  gage  goods  to  B,  and  afterwards  A.  is 
attainted  of  felony,  the  King  shall  not  have  the  goods  thus  gaged 
without  payment  of  the  sum  for  which  they  were  gaged,  for  his 
prerogative  shall  never  prejudice  another  ;  and  again,  if  the  pawnor 


(c)  Fish  Mtg.  18,  ed.  3 ;  Johnstone  v.  (e)    Faughan  v.  Watt,   6   M.   &  W. 
Stmr,  15  C.  B.  N.  S.  336  ;  10  Jur.  N.  S.  492. 

99  ;  Donald  r.  Suckling,  1  L.  E.  Q.  B.  (/)  Storj-,  Bailm.  s.  340. 

585  ;  7  B.  &  S.  783  ;  Halliday  v.  Holgate,  {g)  Per  Pollock,  C.  B.  in  C/iecseman  v. 

3  L.  R.  Exo.  299.     See  Chinery  v.  Viall,  Mall,  6  Exo.  341. 

5  H.  &  N.  288  ;  Srierly  v.  Kendall,  17  {h)  FrankUn  v.  NecnU,   13  M,  &  "W, 

Q.  B.  937  ;  Story,  Bailm.  s.  315.  481. 

[d)  Donald  v,  Swkling,  sup.  (i)  Story,  Bailm.  s.  3S3. 
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be  utlagatus,  the  King  shall  not  have  the  goods  before  the  party  be 
satisfied  (Ji).  But  the  right  of  the  Crown  is  good  against  the 
pledgee  as  to  duties  for  which  the  pledgor  was  responsible  at  the 
date  of  the  pledge  (Z). 

As  to  the  right  of  distress  or  execution  against  the  pawn  in  the  Protection 
hands  of  the  pawnee  for  his  own  debt,  the  pawn  is  protected  in  the  ^™™  ^^^ 
case  ot  a  proiessionai  pawnoroKer,  upon  tne  principle  generally 
applicable  to  goods  intrusted  to  persons  who  carry  on  a  public 
trade,  and  who  manage  and  deal  with  goods  in  the  way  of  their 
trade  (m) ;  as  well  as  because  the  pawnee  is  bound  to  restore  the 
pledge  upon  redemption,  which  appears  to  be  a  sufl&cient  ground 
for  protection  in  the  case  of  a  general  pawn.  The  protection  of 
the  pledge  from  distress  is  probably  of  great  antiquity  (n). 


(12.)   Use  of  pledge. 

1.  If  the  pawn  is  of  such  a  nature  that  the  due  preservation  of 
it  requires  some  use,  such  use  is  not  only  justifiable,  but  it  is  in- 
dispensable to  the  faithful  discharge  of  the  duty  of  the  pawnee  (0). 

2.  If  the  pawn  is  of  such  a  nature  that  it  will  be  worse  for  the 
use,  such,  for  instance,  as  the  wearing  of  clothes  deposited,  then 
the  use  is  prohibited  to  the  pawnee  (p). 

3.  If  the  pawn  is  of  such  a  nature  that  the  keeping  is  a  charge 
to  the  pawnee,  as  if  it  is  a  cow  or  a  horse,  there  the  pawnee  may 
milk  the  cow  and  use  the  milk  and  ride  the  horse,  by  way  of 
recompence  (as  it  is  said)  for  the  keeping  {q). 

4.  If  the  use  will  be  beneficial  to  the  pawn,  or  it  is  indifi'erent, 
it  seems  that  the  pawnee  may  use  it  as  in  the  case  of  dogs  and 
books  (r). 

6.  If  the  use  will  not  cause  injury,  and  yet  the  pawn  will  thereby 
be  exposed  to  extraordinary  perils,  then  the  use  is  impliedly 
interdicted  (s). 

The  law  requires  that  the  pawnee  should  use  ordinary  diligence 

(k)  Nichols  V.   i\^.    Plowd.    477,   per  Ld.  Eaym.  909,  916  ;  Jones,  Bailm.  81. 

Harper,  J. ;  Vin.  Abr.  Pawn  ;  Waller  v.  (j)  Jb.     See  £agsJiav;e  v.  Goward  or 

Hanger,  3  Bulst.  17.  Gawin,  Cro.  Jac.  147  ;  Noy,  119  ;  Dun- 

{l)  AU.  Gen.  v.  Trueman,  11  M.  &"\V.  combv.  Reeve,  Cro.  Eliz.  783  ;  Roll.  Abr. 

694.  673,  P.  pi.  8  ;  9  Yin.  Abr.  Distr.  P.  pi. 

(m)  Swire  v.  Leach,   18  C.  B.  N.  S.  8  ;  Com.  Dig.  Distr.D.  6 ;  Chamlerlayn' s 

479  ;  11  Jur.  N.  S.  179.  Case,  1  Leon,  220;  Mores  y.   Conham, 

(n)  Manwood,  103,  s.  14.  Owen,  123-4  ;  Bae.  Abr.  Distr.  D. 

(0)  Jones,  Bailm.  81.  (r)  Jones,  Bailm.  81. 

(p)  2  Sulk,  522  ;  Coggs  v,  Bernard,  2  («)    Story,    Bailm,    s.    330  ;   Joues, 
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in  the  case  of  the  pawn  (i).  If  the  goods  pawned  are  lost  after 
tender,  then  the  pawnee  keeping  them  wrongfully  must  be  answer- 
able for  them  at  all  events  (u) ;  but  in  case  of  theft,  if  it  be 
occasioned  by  negligence,  the  pawnee  is  responsible,  if  without 
negligence,  he  is  discharged  (x).  The  lien  is  gone  if  the  pledgee 
lose  or  dispose  of  the  article  pledged  {xx). 


(13.)  The  Paivnbokers  Act. 

The  Pawnbrokers  Act  (y)  applies  to  every  loan  by  a  pawnbroker 
of  40s.,  or  except  as  is  otherwise  provided  in  relation  to  cases  of 
special  contract  under  the  act  (s),  to  every  loan  of  above  40s.,  and 
not  above  101.  (a).  In  advances  above  101.,  a  pawnbroker  has  the 
same  benefit  of  the  abolishment  of  the  laws  of  usury  as  any  other 
person  (&).  The  act  requires  entries  to  be  made,  and  a  pawn- 
ticket and  duplicate  to  be  delivered,  but  neither  the  ticket  nor  the 
•  duplicate  is  subject  to  stamp  duty  (c).  The  act  is  not  applicable 
where  the  loan  exceeds  101.  (d),  and  therefore  a  person  colourably 
advancing'  sums  each  less  than  lOZ.,  with  a  view  of  protecting 
advance  of  200Z.,  could  not  avail  himself  of  that  statute  (e). 

Pawnbroker  If  the  pawnbroker  does  not  comply  with  the  provisions  of  the 

not  complving         ,     ,  .  ,      .  .    ,    .  , . 

with  act.  8'Ct,  he   acquires  no  property  m  nor  can  mamtam  a  hen  on  the 

goods  which  may  be  recovered  in  an  action,  and  the  contract  is 
void  (/).  The  requisites  under  the  act  are  a  condition  precedent  to 
the  legality  of  the  loan,  though  penalties  are  attached  to  the  omis- 
sion of  them  (g).  The  case_  of  the  pawnbroker  where  the  contract 
itself  is  void,  is  different  from  that  of  a  loan  or  mortgage  of  a  ship, 
without  reciting  the  certificate  of  registry,  and  from  that  of  a  loan 
on  the  security  of  an  ecclesiastical  benefice,  in  which  cases  the 
lender  may  recover  on  the  contract,  though  the  security  is  void  (h). 

Bailm.  81 ;  Mores  v.  Conham,  Oweii,123 ;  (6)  Fitch  v.  Rochfort,  13  Jur.  351,  Ch. 

Bull.   N.  P.    72  ;  Aiion,   2  Salk.   522 ;  (c)  35  &  36  Vict.  o.  93,  s.  24. 

Goggs  v.  Bernard,  2  Ld.  Eaym.  916-7.  (d)  Pmnell  v.  Attenborough,  i  Q.  B. 

{t)   Story,   Bailm.    s.  332;    Coggs  v.  868. 

Bernard,  sup.;  Jones,  Bailm.  75,    83;  (e)  Trrgtmning y. Attenborough, 7 BiTig. 

Vere  v.  Smith,  1  Vent.  121.  97. 

(m)  Coggs  v.  Bernard,  sup. ;  Southcote's  (/)  Fergusson  v.  Norman,    5   Bing. 

Case,  i  Kep.  S3,  h.  N.  C.  76.     And  see  Cope  r.  Eowlands,  2 

{x)  Story,  Bailm.  s.  338.  M.  &  W.  149  ;  and  Atten3>orowgh  v.  Lon- 

(ra)  Cooke  v.  Haddon,  3  F.  &  F.  229.  don,  17  Jur.  416  C.  P. 

(y)  35  &  36  Vict.  c.  93.  (g)  Jb. 

(a)  /J.  s.  24.  (h)  Kerrison   v.    Cole,   8. East,   231; 

(a)  lb.  s.  10.  Moiiys  v.  Lealce,  8  T.  E,  411. 
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A  pawnbroker  has  no  defence  against  the  real  owner  of  a  pawned  No  defence  v. 
article.  ^^^  '"™*'^- 

By  s.    27   of  the  Pawnbrokers  Act,   1872,  where  a  pledge  is  Liability  of 

destroyed  or  damaged  by  or  in  consequence  of  fire,  the  pawnbroker  fn^''e™f  fire 

is   nevertheless  liable   on   application,  within  the  period  during 

which  the  pledge  would  have  been  redeemable,  to  pay  the  value  of 

the  pledge  after  deducting  the  amount  of  the  loan  and  profit,  such 

value  to  be  the  amount  of  the  loan  and  profit  and  twenty-five  per 

cent,  on  the  amount  of  the  loan,  and  a  pawnbroker  shall  be  entitled 

to  insure  to  the  extent  of  the  value  so  estimated. 

By  the  28th  sect,  thereof,  if  a  person,  entitled  and  offering  to  Compensation 

for  deprecia- 
redeem  a  pledge,  shews  to  the  satisfaction  of  a  Court  of  summary  tion  of  pledge. 

jurisdiction  that  the  pledge  has  become  or  has  been  rendered  of 
less  value  than  it  was  at  the  time  of  the  pawning  thereof  by  or 
through  the  default,  neglect,  or  wilful  misbehaviour  of  the  pawn- 
broker, the  Court  may,  if  it  thinks  fit,  award  a  reasonable  satisfac- 
tion to  the  owner  of  the  pledge  in  respect  of  the  damage,  and  the 
amount  awarded  shall  be  deducted  from  the  amount  payable  to  the 
pawnbroker,  or  shall  be  paid  by  the  pawnbroker  (as  the  case 
requires)  in  such  manner  as  the  Court  directs. 
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Stocks  are  SiK  WiLLiAM  Geant,  when  M.  E.,  justly  remarked,  tliab  public 

annuitka.  stocks  or  funds  are,  in  fact,  perpetual  annuities  granted  for  ever 

redeemable  by  the  public.  They  are  a  mere  right ;  and  the  circum- 
stance that  government  is  the  debtor  makes  no  difference.  They 
constitute  a  mere  demand  of  dividends  as  they  become  due,  having 
no  resemblance  to  a  chattel  moveable  or  coin-money  capable  of 
possession  and  manual  apprehension.  He  there  determined  that 
if  stock  be  transferred  into  the  name  of  a  married  woman,  and  her 
Eed.notion  into  husband  die  in  her  lifetime,  without  having  accepted  the  stock  in 
possession.  ^-^^  bank,  books,  or  otherwise  reduced  it  into  possession,  the  stock 
will  survive  to  the  wife,  although  the  husband  and  wife  should  in 
his  lifetime  have  signed  partial  transfers  of  the  stock  (a). 

In  another  case  (&)  the  M.  E.  remarked,  there  was  a  very  un- 
technical  expression  used  with  regard  to  stock ;  there  is  literally  no 
such  thing  as  one  hundred  pounds  stock  :  knowing,  however,  that 
in  common  parlance,  people,  speaking  of  stock,  will  so  express 
themselves,  the  Court  will  apply  it. 
Loan  of  stock  Public  stock  may  become  the  sulked  of  loan,  or  it  may  be  of  itself 
lawful.  jj^g  security  for  the  repayment  of  money. 

A  loan  of  stock  is  lawful,  notwithstanding  7  Geo.  2,  c.  8,  s.  8, 
the  Stock- Jobbing  Act  (c) ;  and  the  parties  may  agree  that  a  sum  of 
money  equal  to  the  dividends  shall  be  paid  in  the  mean  time, 
although  the  dividends  shall  exceed  51.  per  cent,  on  the  money 
produced  by  the  sale  of  the  stock  ;  for  the  lender  takes  the  hazard 
of  the  rise  and  fall  of  the  market  price  ;  and  if  an  action  is  brought 
on  a  bond  given  as  a  security  for  the  transfer  of  stock,  in  estimating 
the  measure  of  damages,  the  lender  will  be  entitled  to  recover  the 
highest  value  of  the  stock  on  the  day  of  trial  {d) ;  and  if  a  bonus 
has  been  declared  on  the  stock,  the  lender  will  have  a  right  to  insist 
on  the  replacement  of  the  original  stock  increased  by  the  amount  of 

(a)  Wildham  v.  W.  9  Ves.  174.  (c)  Sanders  v.  Keniish,  8  T.  E,  162. 

(J)  Ki/rhy  v.  Potter,  4  %b.  761.  {.d)  Shepherd  v,  Johnson,  2  East,  211, 
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bonus,  and  to  dividends  in  the  meanwhile  on  the  bonus  as  well  as 
on  the  stock  (e).  So  a  bond  fide  contract  for  the  transfer  of  stock 
is  good,  though  the  transferor  is  not  possessed  of  it  at  the  time  of 
the  agreement  (/). 

It  is  not  material  whether  the  stock  is  actually  transferred  to  the 
mortgagor,  or  whether  the  stock  is  sold  out,  and  the  net  produce 
paid  to  him  (</). 

And  if  a  person  is  indebted  to  another  in  a  sum  of  money, 
an  agreement  between  them  that  the  debtor  shall  transfer  to  the 
creditor  within  a  given  time  such  a  quantity  of  stock  as  the  amount 
of  the  debt  would  have  purchased  on  the  day  of  the  agreement,  and 
pay  dividends  in  the  meantime,  is  lawful  (h). 

During  the  war,  when  the  price  of  stock  was  so  low  as  to  render  Mortgages  of 
more  than  51.  per  cent,  interest,  mortgages  of  stock  were  frequent,  oommra. 
and  almost  superseded  money  mortgages ;   they  have  now  nearly 
disappeared. 

One  case  in  which  they  are  sometimes  employed  is  that  of  Mortgages 
trustees  who  have  no  power  to  lend  on  mortgage,  but  are  desirous  ^ 
to  accommodate  cestuis  que  trust  with  a  loan  of  money,  and  to 
secure  the  repurchase  of  the  exact  sum  of  stock  sold  instead  of 
the  repayment  of  the  sum  of  money  advanced.  Such  a  loan  being 
a  transaction  by  which  a  less  perfect  security  is  substituted  for  a 
more  perfect  one,  is  probably  a  breach  of  trust  and  is  not  to  be 
recommended  (t). 

If  stock  is  itself  made  the  security  for  money,  and  the  day  ap-  Power  of  sale, 
pointed  for  payment  is  passed,  the  mortgagee  may  at  once  proceed 
to  sell  the  stock,  and  repay  himself  principal  and  interest,  with- 
out any  authority  from  the  mortgagor,  and  without  commencing  an 
action  of  foreclosure  (k).  But  the  mortgagee  will  be  decreed  to 
account  for  the  surplus  (Z).  He  may,  however,  foreclose  if  he 
prefer  it,  and  that  too,  although  an  express  power  of  sale  is  given 
him  by  the  mortgage  deed,  and  whether  his  interest  be  legal  or 
equitable  (m) ;  and  the  mortgagee  of  a  reversionary  interest  in 
stock  may  have  foreclosure  if  he  desire  that  remedy  (n). 

(c)  Vaughan  v.  Wood,  1  M.  &  K.  403.  Lochwood  v.  Ewer,  2  Atk.  303. 

(/)  Men-timer  v.  McCallan,  7  M.  &  W.  (l)  Harrison  v.  Hart,  Com.  393. 

20.  ("O  Slade  v.  Rigg,  3  Ha.  35. 

(g)  Tale  v.   Wellings,  3  T.  E.  537.  (»)  Slade  v.   Rigg,    sup. ;  Wayne   y. 

{h)  Maddock  v.  Rumball,  8  East,  304.  Hanham,  9  Ha.  62 ;  15  Jur.  506  ;  Stam- 

(i)  Pell  V.  De  Winton,  2  De  G.  &  J.  ford,  d-c.  BanJcing  Co.  v.  Ball,  4  De  G. 

19  ;  2  Dav.  Conv.  Mtg.  1168,  ed.  3.  F.  &  Jo.  310  ;  8  Jur.  N.  S.  420;  31 L.  J, 

{k)  Tucker  v.  mison,  1  P.  Wms.  261;  Ch.  143. 
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Damages.  It  seems  that  if  the  re-transfer  of  the  stock  be  secured  merely  hy 

a  bond  or  covenant  on  the  failure  of  the  borrower  to  replace  the 
stock  by  the  appointed  day,  the  lender  may  recover  at  his  option 
either  the  present  value  of  the  stock  or  its  value  upon  the  day  when 
it  ought  to  have  been  replaced  (o). 

Price  fallen.  Where  the  term  is  expired  redemption  will  be  decreed  on  re- 

placing the  same  amount  of  stock  although  the  price  has  fallen  (p). 
Trustees  are  not  deprived  of  the  control  of  the  mortgage  because 
it  is  a  stock-mortgage. 

Usury.  Since  the  repeal  of  the  usury  laws,  the  cases  upon  mortgages 

for  the  transfer  of  stock  have  become  of  little  practical  importance, 
but  will  be  found  collected  in  [q). 

Misdescription.  Where  reversionary  stock  was  described  as  8,000Z.  when  really 
6,000Z.,  only  QfiOOl.  passed  (r). 

(o)  McArthur  v.   Seaforth,  2  Taunt.  (q)  Coote  Mtg.   274,  ed.  3.     And  spe 

257.     And  see  Shepherd  v.  Johnsim,  2  Att.-Gen.  v.  Hollingworth,  2  H.  &  N. 

East,   211 ;  Shaw  v.   Holland,  10  Jur.  416  ;  Baskett  v.  Skeel,  11  W.  E.  1019  ; 

103,  Exo.  Goddard  v.  Zethbridge,  16  Beav.  529. 

{p)  Blyth  V.    Carpenter,    2  Eq.  501,  (r)   Woodburn  v.  Orant,  22  ib.  483. 
V.  C.  Kindersley. 
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1.  Lien  at  common  law,  general  or  specific     . 

2.  Hen  by  contract 

3.  Lien  by  usage  ..... 

4.  Lien  from  course  of  dealing 

5.  Lien  of  factors,  wharfingers,  and  others    . 

6.  Lien  on  ships  and  cargoes,  and  maritime  liens 

7.  Execution  and  other  matters    . 

8.  Stoppage  in  transitu 

9.  Bills  of  Lading  Act         .         .         .         . 

10.  Lien  of  partners  and  others 
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12.  Effect  of  laches 

13.  Specific  security  ousts  lien        .         .         .         , 

14.  Liens,  how  affected  by  arrangement  deeds     . 
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(1.)  Liens  at  common  law,  general  or  specific. 

Mention  has  been  already  made  of  that  particular  branch  of  lien 
which  relates  to  real  estate  (a).  In  the  present  chapter  we  shall 
consider  the  subject  of  liens  more  generally. 

Liens  may  subsist  both  at  law  and  in  equity,  although  there  are 
some  liens  which  subsist  in  equity  only  (b). 

Liens  are  general  or  specific.     By  the  common  law,  every  one  Specific  liens, 
has  a  lien  on  a  specific  article  delivered  to  him  to  work  on  for  the 
amount  of  the  labour  done  on  the  article  (c),  whether  the  price  be 
fixed  by  contract  or  not  {d) ;  and  this  has  been  extended  to  give  a 
certificated  conveyancer  or  special  pleader  a  Hen  on  the  papers  in  his 

(o)  p.  401,  ch.  xxxviii.  a  lien,  see  White  v.  Gainer,  2  Bing.  23  ; 

(6)  2  Mer.  403.  Boardman  v.  Sill,  1  Camp.  410. 

(c)  Scarfe  v.  Morgan,  4  M.  &  W.  270.  {d)  Chase  v.  Weatmore,   5  M.   &    S. 

And  as  to  what  amounts  to  waiver  of  such  180, 


Q  4 
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When  rights 
inconsistent 
exist. 


Lien  from 
labour  em- 
ployed. 


hands,  so  far  as  respects  his  costs  on  that  particular  account  (e). 
But  in  such  a  case  the  work  must  be  done  on  the  papers,  so  as  to 
give  the  additional  value,  and  not  merely  be  done  with  and  in 
respect  of  those  papers,  and  such  a  plea  was  held  bad  (/).  So  an 
auctioneer,  to  whom  a  mortgage  deed  has  been  delivered  to  obtain 
payment  of  the  principal  and  interest  due  upon  it,  has  no  lien  upon 
the  deed  for  his  charges  for  making  application  for  such  payment, 
upon  the  ground  that  there  is  no  work  done  upon  the  subject- 
matter  in  dispute  (g).     So  there  is  no  such  lien  for  agistment  (/?). 

The  right  to  this  lien,  too,  does  not  exist  where,  by  express 
contract,  or  from  the  nature  of  the  contract,  the  bailor  retains  rights 
inconsistent  with  the  hen,  as  in  the  case  of  horses  put  at  livery, 
where,  by  the  nature  of  the  contract,  the  possession  is  to  be  re- 
delivered to  the  owner  whenever  he  may  require  it  (i).  So  where 
milch  cows  are  agisted  (/c) ;  and  the  same  seems  to  apply  to  racers 
in  the  hands  of  a  training  groom,  unless  delivered  to  be  trained  for 
running  a  particular  race  (l) ;  but  it  has  been  decided  that  this  lien 
may  co- exist  with  an  express  contract  as  to  the  price,  unless  such 
contract  contain  a  time  or  mode  of  payment  inconsistent  with  the 
implied  lien,  and  it  is  not  confined  to  those  cases  where  there  is  no 
manner  of  contract  between  the  parties,  except  such  as  the  law 
implies  (m).. 

The  right  to  redemand  the  thing  bailed,  and  the  right  to  recover 
payment  for  the  work  done  upon  it,  being  contemporaneous,  the 
locator  operis  (the  employer  of  the  artisan),  has  no  right  to  re- 
demand  possession  from  the  conductor  operis  (the  artisan),  without 
paying  or  tendering  the  amount  due  for  the  work.  This  appears  to 
be  the  real  character  of  that  which  for  the  sake  of  brevity  is  called 
a  lien  at  common  law;  and  therefore,  where  there  is  a  specific 
agreement  fixing  the  time  of  payment  to  a  particular  period,  the 
lien  does  not  in  general  attach  (n),  because  inconsistent  with  the 
right  of  intermediate  delivery  (o). 


(e)  Hollis  V.  Claridge,  i  Taunt.  807. 

(/)  Steadman  v.  Hockley,  15  M.  &  W. 
653. 

(gr)  Sanderson  v.  Bell,  2  Cr.  &  M.  304. 

(A)  Chapman  v.  Allen,  Cro.  Car.  271; 
Jackson  v.  O'ummings,  5  M.  &  W.  342. 

(i)  Judson  V.  Etheridge,  1  Cr.  &  M. 
743. 

IJc)  Jackson  V.  Cummings,  sup., 

{V}  See  the  remarks  of  Parke,  B.  in 


Jackson  V.  Cummings,  sup. ;  and  in  Scarf e 
V.  Morgan,  4  M.  &  W.  270. 

(m)  Chase  v.  Westmore,  5  M.  &  S. 
180. 

(n)  SeeNorris  v.  Williams,  1  Cr.  &  M. 
842  ;  note  to  Barneltv.  Brandao,  6  Man. 
&  G.  668. 

(o)  See  4  M.  &  "W.  284 ;  6  M.  &  S. 
186. 
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On  the  principle  of  labour  employed  upon  the  subject-matter,  it 
seems  that  an  accountant  has  a  lien  as  against  a  trustee  in  bank- 
ruptcy upon  books  intrusted  to  him  for  examination  and  arrange- 
ment by  a  trader  before  his  bankruptcy  {p).  This  species  of  lien, 
however,  does  not  extend  to  general  balances  or  money  due  on 
fonner  or  different  accounts  (3),  though  such  a  claim  is  not  a  waiver 
of  the  lien  that  the  party  is  entitled  to  (r). 

A  lien  on  goods  is  a  special  property  sufficient  to  support  the  Property  in 
affirmative  in  an  interpleader  issue  between  the  party  entitled  to 
the  lien  and  the  execution  creditor  of  the  owner  of  the  goods, 
whether  the  former  had  any  property  in  the  goods  as  against  the 
latter  (s) ;  indeed,  any  person  having  the  right  of  possession  of 
goods,  may  bring  trover  in  respect  of  the  conversion  of  them,  and 
allege  them  to  be  his  property  {t).  So,  before  the  Jud.  Act,  a  lien 
was  admissible  as  a  defence  under  a  plea  denying  property  in  the 
plaintiff,  and  need  not  have  been  specially  pleaded  (m).  And  a  lien 
under  an  agreement  that  a  creditor  shall  hold  a  particular  chattel 
until  the  debt  is  paid,  is  not  lost  by  a  wrongful  removal  of  the 
thing  without  the  consent  of  the  creditor,  who  may  seize  again  (x). 
But  the  case  referred  to  seems  rather  the  case  of  a  pledge  than  a 
lien. 

This  cases  turn  principally  on  the  point,  whether  the  lien  is  con-  Whether 
fined  to  the  particular  transaction,  or  is  extended  to  the  general  general 
balance  ?  ''*'*'"=«• 

Lord  Mansfield  has  stated  {y)  that  the  convenience  of  commerce 
and  natural  justice  are  on  the  side  of  hens,  and  that  therefore,  of 
late  years.  Courts  have  leaned  that  way : — first,  where  it  is  an  express 
contract ;  secondly,  where  it  is  implied  from  the  usage  of  trade ;  or 
thirdly,  from  the  manner  of  dealing  between  the  parties  on  the 
particular  case  ;  or  fourthly,  where  the  party  has  acted  as  factor. 
It  may  not  be  improper  briefly  to  consider  the  doctrine  under  these 
several  divisions. 

(p)  Exp.  SmUhall,  17  L.  J.  Bk.  21.  M.  &  W.  41. 

(?)  Exp.  Ockenden,  1  Atk.  235.  W  Micharda  v.  Symons,  8  Q.  B.  90. 

(r)  Scar/e  v.  Morgan,  sup.  But  see  now  Ord.  xix.  of  1875,  r.  18. 

(s)  Sogers  r.  Kennay,  9  Q.  B.    692,  {x)  lb.  There  was  howerer  in  this  case 

the  lien  in  this  case  was  however  by  a  special  agreement  to  this  effect, 
agreement.  (2/)  '^"^  '^-  Parmer,  4  Burr.  2221. 

it)  Per  Parke,  B.  in  Legg  v.  Evans,  6 


Q  Q  2 
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(2.)  Lien  by  contract. 
In  the  case  of  an  express  contract,  an  agreement  amongst  a 
number  of  dyers,  bleachers,  &c.,  entered  into  at  a  general  meeting, 
that  they  would  not  receiye  any  goods  without  having  a  lien  on  the 
goods  in  hand  for  a  general  balance,  was  held  good  in  law;  and 
every  person  afterwards  sending  goods  to  such  persons  with  notice 
of  that  agreement,  must  be  considered  as  assenting  to,  and  bound 
by,  it  (z).  So  where  a  railway  company  contracted  with  A.  that  he 
should  build  a  bridge  for  the  company  on  their  railway,  A.  to  pro- 
vide implements  and  materials,  and  the  company  to  have  a  lien  on 
such  materials  as  should  for  the  time  being  be  on  the  ground  where 
the  bridge  was  to  be  built,  as  a  security  for  the  completion  of  the 
works.  It  was  held  that  the  lien  was  a  shifting  one,  attaching  on 
such  articles  as  were  brought  on  the  land  from  time  to  time,  and 
ceasing  as  to  such  as  were  removed  (a). 


(3.)  Lien  by  usage. 

In  the  case  of  implication  from  the  usage  of  trade,  it  was  decided, 
that  a  packer  had  a  lien  for  his  general  balance,  even  including 
loans  of  money  (&).  But  dyers  (c)  and  common  carriers  (d),  it 
seems,  have  not  a  lien  by  general  usage.  And  such  lien  by  general 
usage,  once  judicially  ascertained  and  established,  becomes  part  of 
the  law  merchant,  which  Courts  of  justice  are  bound  to  know  and 
recognise  (e). 
Bankers  and        By  the  law,  merchants,  bankers  (/),  and  brokers  (a),  have  a  Hen 

brokers.  .  . 

on  all  bills,  papers,  and  securities  of  their  customers  in  their  hands, 

unless  there  be  an  express  contract  or  circumstance  that  shews  an 

implied  contract  inconsistent  with  the  lien  (h) ;  and  the  trustee  in 

(z)  Kirkman  v.  Shawcross,  6  T.  R.  14.  (/)  Davies  v.  Bowsher,  5  T.  E.  488  ; 

(a)  Hcmthom  v.  Ntwcastle  Eailway,  £ameU  v.  Bramdao,  sup.;  Brwndao  v. 

3  Q.  B.  734.  Bwmetl,  sup.  ;  Bolland  v.  Bygrave,  Ey. 

(J)  Sxp.  Deezi,  1  Atk.  228  ;  Oreen  v.  &  Mo.  271. 

Fanner,  4  Bui*.  2214 ;  Be  Witt,  2  Ch.  (g)  Cooke's  B.   L.   442  ;  Seimson  v. 

D.  489,  C.  A.  Guthrie,   2  Bing.  N.   C.  765  ;  Jones  v. 

(c)  See  Green  V.  Farmer,  sup. ;  Close  r.  Peppercorne,  Joh.  430  ;  28  L.  J.  Ch.  158; 
Waterhouse,  6  East,  523.  5  Jur.  N.  S.  140. 

(d)  Rushforth  v.  HadfieU,  ib.  518,  (h)  London  Chartered  Blc.  of  Australia 

(e)  Bramdao  V.  Barnett,  3  C.  B.  5S0  ',  v.  White,  4  App.  Cas.  413 ;  JVilde  t. 
12  C.  &  F.  787  ;  Barnett  v.  Srandao,  Badford,  9  Jur.  N.  S.  1110 ;  33  L.  J. 
6  Man.  &  G.  665.  Ch.   51,   V.   C.   Kindersley  ;    Leese   v. 
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bankruptcy  of  the  banker,  by  virtue  of  the  lien,  may  sue  the  drawer 
of  securities  so  deposited,  which  are  payable  to  bearer  (i). 

But  this  species  of  lien  only  affects  things  which  come  into  the  Banker, 
hands  of  the  party  claiming  it  in  the  way  of  his  trade,  and  may  be 
rebutted  by  an  express  or  implied  contract  to  the  contrary.  Thus 
it  was  held  that  a  banker  had  no  lien  upon  a  lease  accidentally  left 
with  him  after  he  had  refused  to  advance  money  upon  it  (k) ;  so, 
where  exchequer  bills  (though  these  are  negociable  securities  pass- 
ing to  the  bond  fide  holder  for  value)  were  deposited  at  a  banker's  in 
a  box  belonging  to  the  depositor,  of  which  he  kept  the  key,  and 
when  renewable,  the  bills  were  given  by  the  depositor  to  the 
bankers,  in  order  that  they  might  receive  the  interest,  and  the  new 
bills  were  then  handed  over  to  the  depositor  to  be  placed  in  the 
box,  and  the  interest  received  carried  to  his  account,  it  was  held  by 
the  House  of  Lords  that  the  bankers  had  no  lien  for  their  general 
balance  on  the  bills  (Z) ;  so  a  deposit  of  securities  not  negociable  to 
secure  a  certain  sum,  will  not  give  the  bankers  a  lien  for  a  further 
sum,  if  the  depositor  afterwards  overdraws  his  account  (m). 

If  A.  and  B.  have  a  joint  account,  and  A.  has  a  separate  account.  Separate 
with  a  bank,  the  bankers  cannot,  upon  the  order  of  A.,  or  of  A.  and  cannot  bo 
B.,  after  a  suspension  of  payment  by  the  bank,  set  off  the  balance  °®* 
against  the  bank  upon  one  account  against  the  balance  in  favour  of 
the  bank  upon  the  other  account ;  nor  has  the  bank  a  lien  upon  one 
balance  for  the  money  due  upon  the  other  («) ;  and  a  banker  has  no 
lien  which  enables  him  to  set  off  a  debt  due  on  the  customer's 
private  account  against  a  balance  standing  to  his  credit  on  a  trust 
account  (o). 

The  lien  of  an  innkeeper  arising  from  his  obligation  to  receive  innkeeper, 
guests  depends  upon  the  fact  that  the  articles  detained  came 
into  his  possession  as  innkeeper  and  as  belonging  to  a  guest  at  his 
inn ;  and,  therefore,  in  a  case  where  the  innkeeper  received  the 
carriage  and  horses  of  a  person  not  residing  at  the  inn,  and 
afterwards  the  owner  occasionally  took  refreshments  there,  and 
a  friend  of  his  resided  there  for  some  time  at  the  credit  of  such 
owner,  a  lien  for  the  amount  of  the  bill  was  not  allowed,  on  the 

Martin,   17  Eq.  236,  V.  C.  Hall :  Misa  Bamett  v.  Srandao,  mp. 

V.  Currie,  1  App.  C.  554  ;  Re  European  (m)   Vanderzee  v.  Willis,  3  Bro.  C.  C. 

Blc.,  8  Ch.  41 ;  Scott  v.  Franklin,  1  Esp.  21. 

66;  15  East,  428.  («)  ^^"■its  v.   Christie,  18   L.  J.  Cb. 

(i)  Scott  V.  Franklin,  sup.  173. 

{k)  Lucas  V.  Dorrien,  7  Taunt.  278.  (o)  Exp.  Kingston,  6  Ch.  632, 

{Tj  Brandao  v.  Bamett,  svp. ;  reversing 
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ground  that  the  carriage  and  horses  were  first  received  to  stand  at 
livery,  and  not  as  belonging  to  a  guest  residing  at  the  inn,  and  that 
the  other  matters  of  charge  arose  from  different  subsequent 
contract»(p).  But  the  carriage  of  a  guest  at  an  inn  is  subject  to 
the  innkeeper's  lien  for  standing  room  and  labour  bestowed  upon 
it,  though  it  only  be  a  hired  carriage  (q),  but  not  if  the  carriage  is 
left  by  a  person  who  at  the  time  was  not  his  guest  (r),  though  it  has 
been  held  that  a  person,  by  merely  leaving  a  horse,  becomes  a 
giiest  (s) ;  and  the  lien  attaches,  although  the  inn  is  not  frequented 
by  public  conveyances  or  furnished  with  stables  (t). 

The  lien  attaches  upon  horses  which  are  from  time  to  time  taken 
away  and  brought  back  (u) ;  the  innkeeper  may  detain  a  horse, 
even  if  it  be  stolen,  if  he  is  ignorant  of  the  wrongful  possession  (x). 

The  lien  extends  to  goods  which  the  innkeeper  has  received  and 
kept  for  his  guest,  whether  or  not  he  was  bound  by  law  to  receive 
them  iy),  nor  is  he  bound  to  inquire  into  the  propriety  of  the  supplies 
which  he  makes  his  guest  if  he  is  sui  juris  (z),  but  he  cannot  claim  a 
lien  for  money  lent  except  by  agreement  {a),  nor  does  it  extend  to  the 
body  or  the  clothes  on  the  person  of  his  guest  (6). 

Continuous  possession  is  necessary  for  a  possessory  liOn,  so  that 
if  the  innkeeper  allows  a  guest  to  depart  with  his  goods  the  lien  is 
gone,  and  does  not  revive  after  they  are  returned  (c). 
.  The  lien  of  an  innkeeper  is  general,  and  extends  to  all  goods  and 
chattels  belonging  to  his  guest,  and  therefore  a  chattel,  although  de- 
posited M'ith  the  innkeeper  and  placed  by  him  apart  from  the  personal 
goods  of  the  guest,  may  be  detained  by  him  on  account  of  money 
owing  to  him  for  the  lodging,  food,  and  entertainment  of  the  guest. 

The  lien  of  an  innkeeper  over  a  chattel  belonging  to  a  guest 
was  waived,  if  in  order  to  reimburse  himself  he  sold  it,  and  this  rule 


{p)  Smith  V.  Dearlote,  17  L.  J.  C.  P. 
219. 

(g)  Tv/rrell  v.  Crawley,  18  L.  J.  Q.  B. 
165.  Q,uceire,  as  to  a  lien  on  the  carriage 
for  tie  guest's  personal  expenses  which 
seemed  to  lie  tacitly  admitted  in  the 
above  case. 

{r)  Bmns  v.  Figot,  9  Car.  &  P.  208. 

(«)  York  V.  Grindstone,  1  Salk.  388. 

(t)  Thompson  v.  Lacy,  3  B.  &  Aid. 
283. 

(m)  AlUn  V.  Smith,  12  C.  B.  N.  S. 
638  ;  9  Jur.  N.  S.  230,  1284. 

(x)  Yorkc  V.  Grecnaugh,  2  Ld.  E.aym. 
see  ;  Johnson  v.   mu,    3  stark.    172  ; 


RoUnson  v.  Walter,  3  Bulst.  269  ;  Snead 
V.  WatHns,  1  C.  B.  N.  S.  267  ;  26  L.  J. 
0.  P.  57. 

(Jl)  Threfall  v.  Borwick,  7  L.  R.  Q.  B. 
711  ;  10  ib.  210  ;  notwithstanding  5road- 
wood  V.  Granara,  10  Exc.  417. 

(z)  Prodor-  v.  Nicholson,  7  Car.  &  P. 
67. 

(a)  n. 

(b)  Wolff  T.  Summers,  2  Camp.  631 ; 
Suribolf  V.  Alford,  3  M.  &  W.  248. 

(c)  Hartley  r.  Sitchcoek,  1  Stark.  408; 
Jmws  V.  Thurloe,  8  Mod.  172 ;  Jones  v, 
Pearle,  1  Stra.  557. 
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held  good  even  although  the  retention  of  the  chattel  was  attended 
with  expense  {d),  but  now  an  innkeeper  has,  in  addition  to  his 
ordinary  lien,  a  right  to  sell  the  goods  of  his  guest  after  six 
weeks  (e). 

(i.)  Lien  from  coicrse  of  dealing. 
A  lien  exists  from  the  manner  of  dealing  between  the  parties,  as 
in  the  case  of  Downman  v.  Matthews  (/),  which  was  a  transaction 
between  a  clothier  and  a  dyer,  and  there  being  evidence  that  they 
always  made  up  their  accounts  by  giving  mutual  credit,  the  lien  for 
the  general  balance  was  allowed. 


(5.)  Lien  of  factors  and  others. 

As  to  factors.  In  Kruger  v.  Wilcox  (g),  Lord  Hardwicke  took  Tactors. 
the  opinion  of  four  merchants,  who  agreed  that  if  there  is  a  course 
of  dealings  and  general  account  between  the  merchant  and  the 
factor,  and  a  balance  is  due  to  the  factor,  he  may  retain  the  ship 
and  goods  or  produce  for  such  balance  of  the  general  account, 
as  well  as  for  the  charges,  customs,  &c.  (h),  paid  on  the  account  of 
the  particular  cargo ;  but  that  if  the  factor  deliver  up  the  goods  to 
the  merchant,  by  his  parting  with  the  possession  he  parts  with  the 
specific  lien ;  and  the  court  decreed  accordingly. 

He  has  also  a  lien  for  his  general  balance  on  goods  consigned  for  On  goods 
sale  and  on  the  purchase  money  thereof  (i),  although  the  goods  had  ^^  ' 
been  received  before,  and  were  being  sold  at  the  time  of,  the  bank- 
ruptcy of  the  principal  {k) ;  and  if  the  purchaser  be  indebted  to  the 
factor,  a  settlement  of   accounts  between  the  purchaser  and  the 
factor  and  his  assignees,  will  bind  the  principal  (Z). 

The  factor  has  a  specific  lien  on  goods  bought  for  the  purchase  On  goods 
money  (m),  and  for  freight  paid  in  respect  thereof  (n).  °"®  • 

If  the  sale  of  goods  on  which  a  factor  has  a  lien  is  delayed  at  the 

(d)  MulKner  v.  Florence,  3  Q.  B.  D.  Drinkwaier  v.  Goodwin,  Cowp.  251  ; 
484  ;  overruling  HostUr's  Case,  per  Pop-  Kinlock  v.  Craig,  3  T.  R.  119,  783  ; 
ham,  C.  J.  Yelv.  66.  4  Bro.  P.  C.  47  ;  Eammonds  v.  Barclay, 

(e)  41  &  42  Vict.  c.  38.  2  East,  227. 

(/)  Prec.  in  Ch.  580.    And  see  Rvsh-  (k)  JRohson  v.  Eemp,  4  Esp.  236. 

forth  T.  HadfieU,  6  East,  519.  (i)  Hvdson  v.  Granger,  5  B.  &  Aid.  27. 

{g)  Amh.  254.  See  Turner  v.  Thomas,  6  L.  E.  C.  P. 

(A)  Paul  V.  Birch,  2  Atk.  622.  613. 

(i)  Godin  v.  Land.  Ass.  Co.,   1  Bur.  (m)  Eocp.  Emery,  2  Ves.  S.  674. 

490  ;  Baring  v.  Currie,  2  B.  &  Aid.  137;  (n)  Exp.  Good,  3  M,  &  A,  246. 
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request  of  the  trustee  in  bankruptcy,  the  factor  will  be  entitled  to 
deduct  out  of  the  proceeds  of  the  sale  interest  on  the  debt  accrued 
since  the  bankruptcy,  notwithstanding  the  rule  that  interest  stops 
in  bankruptcy  (o).  The  lien  of  a  factor  for  his  general  balance 
only  attaches  on  goods  which  come  to  his  hands  as  factor  (p). 

Payment  by  a  factor  of  part  of  the  freight  of  goods  does  not  con- 
stitute such  a  constructive  possession  as  will  support  a  lien  (q). 

A  factor  selling  on  behalf  of  another  factor  with  knowledge  of  his 
character,  has  no  lien  as  against  the  principal  upon  the  proceeds  of 
the  goods  for  the  payment  of  freight  or  other  dues,  or  in  discharge 
of  his  own  acceptances  on  account  of  the  goods  (r), 

A  wharfinger  has  the  same  general  lien  as  a  factor,  for  his  wharfage 
dues  and  freight  (s).  But  a  warehouseman,  or  shipping  agent,  or  a 
wharfinger,  in  respect  of  warehouse  rent  or  labourage,  has  no  such 
lien,  except  by  contract  or  local  usage  which  is  tantamount  to  it  (t). 
And  where  goods  deposited  at  a  wharfinger's  are  sold  by  the  owner, 
and  he  gives  notice  thereof  to  the  wharfinger,  paying  all  charges  up 
to  that  time,  the  wharfinger  cannot  claim  a  lien  against  him  for 
subsequent  charges  in  respect  of  such  goods,  on  the  ground  that  no 
delivery  order  was  lodged,  and  that  the  notice  was  merely  oral  (m). 

If  a  warehouseman  or  other  person  being  entitled  to  a  specific 
lien  only,  claims  a  lien  for  his  general  balance  also,  it  is  not  a 
waiver  of  his  former  lien  (x) ;  but  secus  if  he  sets  up  an  incon- 
sistent claim,  as  by  demanding  the  general  balance  due  from  a 
party  not  the  owner  of  a  chattel  (y). 

A  wharf  or  warehouse  owner  has  a  lien  for  his  rent  upon  goods 
placed  in  his  custody  under  the  Merch.  Ship.  Ainend.  Act,  1862, 
and  the  expenses  of  such  reasonable  acts  as  in  his  judgment  are  ne- 
cessary for  their  custody  and  preservation  (z). 

A  general  lien,  however,  will  not  operate  against  the  rights  of 


(o)  Exp.  Kermngton,  1  Dea.  58,    Se( 
sup.  p.  395. 

{p)  Dixon  V.  Stansfield,  IOC.  B.  398, 

(?)  KinlocJc  V.  Craig,  3  T.  E.  123,  783 
4  Bro.  P.  C.  47. 

(r)  Solly  v.  Eathbone,  2  M.  &  S.  298 
Cookran  v.  Mam,  ib.  301. 

(s)  Naylor  v.  Mangles,  1  Esp.  109 
Spears  v.  Hartley,  3  ib.  81 ;  Bex  v.  Hum- 
phrey, M'Cl.  &  y.  173  ;  Soitman  v. 
Malcolm,  11  M.  &  W.  833  ;  Holdemess 
V.  Collimmi,  7  B.  &  C.  212  ;  1  Man.  & 
K.  55,     See  Dresser  v,  Bosanquet,   4  B. 


&  S,  460,  486. 

(t)  See  Bowman  v.  Malcolm,  sup. ;  Sex 
V.  Humphrey,  sup.;  Holdemess  v.   Col- 


(m)  Barry  v.  Longmore,  12  A.  &  E. 
639. 

(»)  Sca/rfe  v.  Morgan,  4  M.  &  W.  270. 
See  Weeks  r.  Goode,  6  C.  B.  N.  S.  867  ; 
and  Kerford  v.  Mondell,  28  L.  J.  Exo. 
303,  6. 

(y)  Dirks  v.  Richards,  4  Man.  &  G. 
574. 

(s)  25  &  26  A''iet.  c,  63,  s.  76. 
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third  persons  ;  thus,  though  a  common  carrier  may  have  acquired  Third  persons 

not  3iIl6Cti6Cl 

by  usage  or  special  agreement  a  lien  for  a  general  balance  of  account  by  lien, 
between  him  and  a  consignee,  this  lien  will  not  affect  the  right  of 
the  consignor  to  stop  in  transitu  (a).  So  such  a  lien  for  the  general 
balance  due  from  the  factor,  to  whom  the  goods  are  consigned  for  sale, 
cannot  be  sustained  against  the  true  owner,  either  by  a  carrier  or  a 
public  warehouse-keeper,  andacustom  pleaded  to  that  effect  is  bad  (h). 

Sir  William  Grant  observed   that  as  to  liens  of  one  man  on  Actual 
goods  in  the  possession  of  another,  he  knew  of  no  difference  between  necessary! 
the  rules  of  decisions  in  the  Courts  of  law  and  in  Courts  of  equity  (c). 
To  create  the  lien  the  goods  must  come  into  the  actual  possession 
of  the  party  claiming  it,  on  which  principle  it  was  held  that  if  a 
factor,  in  consideration  of  goods  being  consigned  to  him,  accept 
bills  drawn  on  him  by  the  consignor,  and  pay  part  of  the  freight 
before  the  goods  arrive,  and  afterwards  become  insolvent  before  the 
bills  are  due,  the  consignor  may  stop  the  goods  in  transitu  (d). 
But  of  course  a  factor  stands  in  the  same  position  as  any  other  When  secu- 
person,  when  for  bills  accepted,  or  money  lent  or  due,  a  security  is  "  ^  ^"^°' 
given  on  chattels,  though  possession  is  not  actually  obtained  (e). 

The  right  of  lien  does  not  extend  beyond  the  time  of  actual  pos- 
session ;  and  therefore,  if  the  factor,  &c.,  deliver  up  the  goods  before 
payment  of  his  account,  his  lien  is  gone,  and  he  cannot  stop  the 
goods  even  in  transitu  (/) ;  and  in  one  case  it  was  held  that 
delivery  of  part  only  destroyed  the  lien  (g). 

We  have  before  noticed  the  priority  given  by  statute  law  to  the 
Crown  for  excise  duties  over  the  factor's  lien  (h). 


(6.)  Liens  on  ships  and  cargoes,  and  maritime  liens. 
In  a  case  where,  on  the  sale  of  a  ship,  a  bill  of  sale  was  executed  No  lien  of 

YcndoPt 

but  no  money  paid,  and  the  vendee  took  away  the  bill  of  sale  without 
the  consent  of  the  vendors,  and  procured  the  ship  to  be  registered 
in  his  own  name,  and  then  returned  the  bill  of  sale  to  the  vendors 
and  refused  to  complete  the  agreement.  Sir  J.  Knight-Bruce  held 

(a)  Oppenheim   v.  Russell,    3  Bos.  &  Anderson  v.  Clark,   2  Bing.  20.     And 

Pul.  42.     And  see  NieholU  v.  Le  Feiivre,  see  inf. 
2  Bing.  N.  C.  81.  (/)  ^''^'^  ^-  ^y"-'  1  ^^st,  2.    And  see 

(6)   WrigU  V.  Snell,  5  B.  &  Aid.  350  ;  Ambl.  254. 
Leuckhart  v.  Cooper,  3  Bing.  N.  C.  99.  (?)  Exp.  Gwynne,  12  Ves.  383.     And 

(c)  Gladstone  v.  Birley,  2  Mer.  403.  see  Crawshay  v.  Sades,  1  B,  &  C,  181. 

(d)  Kinlock  v.  Craig,  sup.  {h)  Sup.  p.  175, 
(c)  Bryans  v.  Niv,  4  M.  &  W.  775  ; 
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the  vendors  to  be  barred, ,  by  the  registry  acts,  from  equitable 
relief;  and  it  therefore  seems,  that  the  doctrine  of  the  vendor's  lien 
for  the  purchase  money  did  not  apply  to  the  sale  of  ships  (i). 

A  part  owner  is  entitled,  as  against  the  other  part  owners,  to 
have  his  disbursements  for  the  repairs  and  outfit  of  the  ship,  so  far 
as  the  same  are  necessary  and  proper  for  the  joint  adventure,  repaid 
to  him  out  of  the  freight  and  other  earnings  of  the  ship  before  any 
division  of  profits  is  made,  according  to  the  general  law  of  partner- 
ship ;  nor  is  the  case  altered  by  the  fact  of  a  part  of  the  outlay 
having  been  made  upon  the  hull,  as  to  which  the  rules  of  partner- 
ship do  not  apply,  the  part  owners  being  tenants  in  common  of  this. 
It  follows  that  a  mortgagee  of  certain  shares  of  the  ship  and  freight 
is  subject  to  the  like  deductions,  unless  a  different  state  of  things 
should  arise  from  the  mortgagee  taking  possession  and  acting  as 
part  owner  (/c). 

The  owner  of  a  ship,  who  has  paid  the  whole  of  the  salvage,  has 
a  lien  on  the  goods  on  board  for  the  amount  of  the  contribution  to 
which  the  owner  of  such  goods  is  liable^  and  has  an  insurable  interest 
in  respect  of  such  lien  (l). 

A  shipowner  retaining  possession  of  the  ship  has  a  lien  on  the 
cargo  for  the  hire  of  the  vessel  as  against  the  charterer  himself,  to 
the  full  amount  of  the  lien,  and,  as  against  sub-freighters,  to  the 
extent  of  the  freight  due  on  their  bills  of  lading  (m) ;  and  such  lien 
will  exist  even  if  the  ship  is  actually  demised  to  the  charterer,  if 
the  agreement  contain  other  stipulations  sufficient  to  rebut  the 
inference  that  the  owner  meant  to  part  with  the  possession  of  the 
vessel,  as  where  payment  of  the  hire  is  either  precedent  to  or  con- 
comitant with  the  delivery  of  the  goods  (n),  or  where  the  lien  is 
expressly  reserved  (o) ;  but  otherwise,  such  demise  of  the  ship  to 
the  charterer  will  exclude  the  lien  (p) ;  and  so  it  would  seem,  that 
if  by  the  agreement  the  goods  are  to  be  delivered  before  payment  of 


(i)  FolUtt  V.  Delany,  17  L.  J.  Ch. 
254. 

(k)  Green  v.  Briggs,  6  Ha.  395  ;  17  L. 
J.  Ch.  323. 

{I)  Briggs  v.  Merchant  Trader's  Ship 
Loan  and  Assurance  Association,  18  L. 
J.  Q.  B.  178. 

(w)  Saville  v.  Campion,  2  B.  &  Aid. 
60S ;  Campion  v.  Colvin,  3  Bing.  N.  C. 
17  ;  Paul. V.  Birch,  2  Atk.  621 ;  Mitchell 
V.  Scaife,  4  Camp.  298  ;  Abbott  on  Ship- 
ping, 252,  ed.  11. 


(»)  Mitchell  V.  Scaife,  sup. ;  Birley  v. 
Gladstone,  3  M.  &  S.  205  ;  Yates  v.  Bail- 
ston,  8  Taunt.  293  ;  Christie  v.  Lewis,  2 
Br.  &  B.  410. 

(o)  Small  V.  Moates,  9  Bing.  574 ; 
Gledstanesv.  Allen,  12  C.  B.  202,  219. 
And  see  JSTejTi  v.  Deslandes,  8  Jur.  K.  S. 
194 ;  Peek  v.  Larsen,  12  Eq.  378,  M.  E. 

{p)  Mutton  V.  Bragg,  7  Taunt.  14 ; 
Newberry  v.  Colvin,  7  Bing.  190  ;  Belcher 
V,  Capper,  4  Man.  &  G.  502. 
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the  hire,  the  lien  cannot  be  supported.  But  in  each  case  the  whole 
contract  must  he  taken  together,  and  due  effect  given  to  the  several 
clauses  that  counteract  and  qualify  each  other  (q). 

Where  the  master  signs  hills  of  lading  specifying  the  freight,  Lienfgr 
the  shipowner  has  a  lien  for  that  only,  although  by  the  charter-  ™^ 
party  he  is  entitled  to  a  larger  freight  (r).  There  is  no  hen  for 
freight  which  is  not  to  he  paid  till  after  delivery  of  the  cargo  («). 
Where  by  the  bill  of  lading  the  freight  is  payable  at  the  port  of 
shipment,  the  shipowner  has  no  hen  for  the  freight  (i),  notwith- 
standing a  local  usage  to  the  contrary  (u).  But  delivery  of  the  goods 
ousts  the  lien  (x).  Where  no  consignee  can  be  found,  the  lien  for 
freight  is  not  lost  by  landing  and  warehousing  the  cargo  (j/). 

The  shipowner  has  no  lien  on  the  cargo  for  dead  freight  (z),  nor 
for  demurrage  (a),  nor  for  port  charges  (6),  nor  wharfage  (c),  unless 
there  is  an  express  stipulation  in  the  charter-party  (cZ). 

The  consignee  of  the  ship  and  cargo  has  a  lien  on  the  proceeds  Lien  of 
of  the  cargo  for  what  he  has  laid  out  to  enable  the  ship  to  proceed  ''""^'^ 
on  her  voyage ;  and  even  one  who  is  not  a  consignee,  but  has 
made  such  an  advance  bond  fide,  and  with  the  sanction  of  the 
owner  of  the  cargo,  who  thereby  obtains  the  benefit  of  the  advance, 
is  entitled  to  a  lien  on  the  proceeds  of  the  cargo  if  he  can  arrest 
them  before  they  come  to  the  hands  of  the  shipper,  subject  to 
proper  deductions  in  favour  of  the  consignee ;  and  the  lien  will 
extend  to  all  loss  and  damage  arising  from  a  breach  of  contract  by 
the  consignor  to  consign  the  cargo  to  him,  but  not  to  any  commis- 
sion or  profit  which  might  have  been  earned  in  respect  of  the  con- 
signment if  it  had  been  so  made  (e). 

The  owners  of  cargo  sold  for  the  necessities  of  the  ship  have  no  Noneior 
lien  upon  the  ship  for  the  amount  of  their  loss,  which  is  the  subject  average, 
of  general  average  (/). 

Nor  does  the  right  to  general  average  contribution  after  adjustment 

(ff)  Fer  Tindal,  C.  J.  *.  541.  (y)  Mors  Le  Blanbh  v.  Wilson,  8  L.  E. 

(r)  Gilkison  v.  MiddUUm,  2  C,  B.  N.  C.  P.  227. 

S.  134 ;  26  L.  J.  C.  P.  N.  S.  209.  {z)  Gray  v.  Carr,  6  L.  E.  Q.  B.  522. 

(«)  Jffmav.  Kirchner,  11  Mo.  P.  C.  21;  (a)  Phillips  v.  Bodie,  15  East,  547; 

Foster  v.  Colby,  28  L.  J.  N.  S.  Exc.  81 ;  Birley  v.  Gladstone,  sup. 

dissenting  from  Gilkison  v.  Middleton,  (*)  FaUh  v.  E.  I.   Co.,  4  B.  &  Aid. 

Slip. ;  and  Ndsh  v.  Graham,  8  E.  &  B.  630,  642. 

gpg  (c)  Bishop  V.  Ware,  3  Camp.  360. 

it)  Kirchner  v.  Bmv,   11  Mo.  P.  C.  {d)  McLean  v.  Fleming,  2  L.  E.  H.  L. 

21.  Sc.  128. 

(tt)  Kirchner  v.  Venus,  12  ib.  361  ;  5  (c)  Yoking  v.  Neill,  32  Beav.  529  ;  9 

Jnr.  N.  S.  395.  3m.  N.  S.  976. 

(x)  North  V.  Gtirney,  IJ.  &  H.  509.  (/)  La  Constanlia,  2  W.  Bob.  487. 
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give  the  owner  of  the  cargo  any  lien  under  the  maritime  law  unless, 

by  reason  of  the  possession  of  the  cargo,  it  can  be  maintained  as  a 

possessory  lien  (g). 

Lienfoi  There  is  a  statutory  lien  upon  any  ship  or  boat  stranded  or 

Balvag©, 

otherwise  in  distress  on  the  shore  of  any  sea  or  tidal  water  within 

the  limits  of  the  United  Kingdom,  for  a  reasonable  amount  of 

salvage  and  expenses  properly  incurred  in  assisting  or  saving  the 

lives  of  the  persons  belonging  to,  or  the  cargo  or  apparel  of  such 

ship  or  boat  or  any  portion  thereof,  or  in  the  salvage  of  any  wreck 

saved  by  any  other  person  than  a  receiver  of  wreck  within  the 

United  Kingdom  (h). 

Maritime  Although  maritime  liens  were  and  are  recognised  by  the  civil  law  (i), 

at  common  law  there  is  no  lien  on  ships  for  necessaries  supplied,  or 

repairs  executed  (k).     There  is  no  maritime  lien  except  in  the  case 

of  wages  (Z)  towage,  pilotage,  salvage  (m),  and  collisions  (n).     The 

mariner  has  a  lien  for  wages  on  the  freight,  if  any  earned,  but  not 

upon  the  cargo  or  the  money  in  respect  of  insurance,  nor  upon 

any  other  ship  than  that  in  which  he  performed  his  services  (o). 

A  maritime  lien  is  well  defined  (p).     It  is  the  foundation  of  the 

proceeding  in  rem,  a  process  to  make  perfect  a  right  inchoate  from 

the  moment  the  lien  attaches.     It  is  binding  upon  a  purchaser  for 

value  without  notice  (q),  but  it  may  be  lost  by  delay  (r). 

Ski  Vict.  But  by  statute  (s)  a  maritime  lien  can   be  created   on  foreign 

_     ■  .  ships  exclusively  (i),  whether  in  a  home  or  colonial  port  (u),  but 

ships,  not  in  a  foreign  port  {x),  for  necessaries  supplied  (y),  which  primd, 

facie  are  made  on  the  credit  of  the  vessel  {z) ;  and  such  a  lien  once 

(J\  North  Star,  Lush.   45;  GUary  v.  1Z ;  Louisa  Berfha,  14  Jur.  1006;  Idnda 

McAndrew,  2  Moo.  P.  C.  N.  S.  216.  Flor,  4  Jur.  N.  S.  172  ;  Lady  Durham, 

(h)  Merchant  Shipping  Act,  1854  (17  3  Hag.  Adm.  196. 

&  18  Vict.  c.  104)  ss.  458,   459.     And  {n)  Zodiac,  1  Hag.  Adm.  320-5,  Ld 

see  25  &  26  Vict.  c.  63,  parts  viii.  ix.  Stowell. 

(i)  Abb.  Ship.  631,  ed.  11  ;  Stainbank  (o)  Julindhur,  1  Spinks,  71. 
V.  Fenning, 15  Jut. 1'082,  per  Jervis,  C.J.    •      (p)  Bold  Bmdeugh,  7  Mo.  P.  C.  C. 

(yfc)  Sussey  v.  Christie,  9  East,  426  ;  13  284.    . 

Ves.  594 ;  Aneroid,  2  P.  D.  189  ;  Mp-  (q)  lb. 

tune,  3  Knapp,  94 ;   WUhins  v.   Carmi-  (r)  lb. 

cliael,  Dougl.  101  ;  Buxton  v.  Snee,   I  (s)  3  &  4  Vict.  c.  65,  s.  6. 

Ves.  S.  154;   WatkinsoriY.Eemadiston,  (/)  Oeean,  2'W.  Eob.  368. 

2  P.  Wms.  367  ;  Smith  v.  Plvmmer,  1  (u)   Watago,  Swab.  165  ;    AJina  van 

B.  &  Aid.   575  ;  Pacific,  10  Jur.  N.  S.  Linge,  ib.  514. 

1110  ;  B.  &  L.  243  ;  Scio,  1  L.  R.  A.  &  (x)  India,  32  L.   J.   Adm.    185  ;  11 

E.  353.  W.  E.  536. 

(i!)  NicoM  Hdnrich,  17  Jur.  829.  (y)  Mia  A.  Clark,  Br.  &  Lush.  32; 

(m)  Salada,  32  L.  J.  Adm.  41;  9  Jur.  Jur.  N.  S.  312. 

N.  S,  27,  Adm.;  Dowthorpe,  2  W.  Rob.  .(«)  Perla,  4  Jur.  N.  S.  741;  Swab.353. 

Digitized  by  Microsoft® 


Sect.  6.  LIEiVS  ON  SHIPS  AND  CARGOES,   &c.  605 

attaching  cannot  be  defeated  or  discharged  by  transfer  of  the  ship  to  On  foreign 
a  British  owner  (a).  '  Necessaries '  would  no  doubt  include  repairs  ^  '^^' 
and  equipping  (b),  but  not  advances  (c),  nor  money  advanced  to  a 
master  to  pay  averages  (d) ;  and  the  claimant  must  satisfy  the 
Court  that  a  reasonable  necessity  for  the  supplies  existed  (e). 
There  is  no  jurisdiction  under  this  act  in  respect  of  claims  by  a 
mate  for  necessary  disbursements  at  the  request  of  the  owner  (/). 

The  lien  of  a  shipwright  on  a  ship  for  repairs  binds  the  mort- 
gagee ((/). 

The  liability  of  the  holder  of  a  chattel  by  way  of  lien  to  preserve  Liability  to 

preserve 
it,  appears  to  be  the  same  as  the  ordinary  liability  in  the  case  of  chattel. 

a  pawn  (h). 

By  7  &  8  Vict.  c.  112,  s.  16,  and  the  yet  larger  provisions  in  Lien  for 

master's 

favour  of  the  master  contained  in  the  Merchant  Shipping  Act,  wages. 
1854  (i),  a  master  of  a  ship  has,  so  far  as  the  case  permits,  the 
same  rights,  liens,  and  remedies  for  the  recovery  of  his  wages, 
which  by  the  latter  statute  or  by  any  law  or  custom  any  seaman 
not  being  a  master  has  for  the  recovery  of  his  wages.  This  provi- 
sion relates  only  to  claims  for.  the  master's  wages  against  the 
owner  and  his  property,  and  does  not  alter  the  relation  between 
master  and  seamen  {k). 

As  both  masters  and  seamen  were  still  left  without  any  remedy 
in  the  Admiralty  Court  for  wages  when  the  wages  were  due,  under 
a  special  contract,  the  Admiralty  Court  Act,  1861  (Z),  gave  to  the 
High  Court  of  Admiralty  jurisdiction  over  any  claim  by  a  seaman 
of  any  ship  for  wages  earned  by  him  on  board  the  ship,  whether 
due  under  a  special  contract  or  otherwise,  and  also  over  any  claim 
by  the  master  of  any  ship  for  wages  earned  by  him  on  board  the 
ship,  and  for  disbursements  (m)  made  by  him  on  account  of  the  ship, 
with  a  proviso  that  the  plaintiff  shall  not  be  entitled  to  costs  where 
he  shall  not  recover  501.  unless  the  judge  shall  certify  that  the 

(a)    Mia    A.    Clark,   sup.  ;    Princess  6  Jur.  241. 

Charlotte,  33  L.  J.  N.  S.  Adra.  188.  (/)  Victorw,  37  L.  J.  12,  Adm. 

(J)  Two  Ellens,  3  L.  B.  A.  &  E.  345  ;  {g)  Williams  v.  AUsup,  i  L.  T.  N.  S. 

J.  0.  161.     See  Miga,  3  L.  R.  A.  &  E.  650. 

616  ;  and   Webster  v.  Seekamp,  4  B.  &  (A)  Scar/e  v.  Morgan,  4  M.  &  W.  284. 

Aid.'  352.  («)  17  &  18  Tict.  c.  104,  s.  191. 

(c)  New  Eagle,  10  Jur.  623,  Adm.  (ft)  Salacia,  sup. 

(d)  Aaltje  Willemina,  1  L.  R.  A.  &  (Q  24  &  26  Yict.  c.  10,  s.  10. 

j;.  107.  ('")  -^"'■y  ^"''i  1  L.  R.  A.  &  E.  8  j 

(e)  Perla,  sup.  ;  Ocean,  sup. ;  N.  H.  Chieftain,  B.  &  L.  104  ;  32  L.  J.  P.  M. 
Ooofabrick,  4  Jur.  N.  S.  742  ;  ffelena  &  A.  106  ;  Edmn,  33  ib.  197;  B.  &  L. 
Sophia,  3   W.    Rob.    265 ;   Alexander,  281. 
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24  &  25  Vict, 
c.  10,  Bs.  4, 
6,  &6. 


Supplies  to 
British  and 
colonial  ships. 


cause  was  a  fit  one  to  be  tried  in  the  Court.  The  Court  of  Admi- 
ralty, therefore,  having  before  the  act  of  1861  (n)  jurisdiction  to 
deal  with  these  matters  in  certain  cases,  viz.,  with  masters'  wages, 
where  not  fixed  by  special  contract,  and  with  all  unsettled  accounts, 
including,  therefore,  disbursements  by  the  master  where  a  set-off 
or  counter-claim  was  set  up  to  his  claim  for  wages  (o),  and  recog- 
nising in  those  cases  the  existence  of  a  maritime  lien,  the  present 
Admiralty  jurisdiction  of  the  High  Court  is  considered  to  be  em- 
powered by  the  act  of  1861  to  enforce  a  maritime  lien  in  like  cases, 
arising  under  the  extended  jurisdiction  created  by  the  act  of  1861 ; 
but'  a  maritime  lien  is  held  not  to  arise  merely  by  force  of  the 
statutory  power  to  enforce  claims  by  proceedings  in  rem  (p).  The 
master's  lien  for  sernces  and  disbursements  is  not  affected  by  the 
circumstance  that  the  possession  of  the  vessel  at  the  time  when 
they  were  given  and  made  was  fraudulent,  if  he  were  not  privy  to 
the  fraud  (g),  or  by  his  being  part  owner  of  the  ship  (r). 

Where  the  master  executes  a  bottomry  bond  which  does  not 
bind  himself,  he  is  entitled  to  his  wages  in  priority  to  the  bond- 
holder (s). 

By  the  act  of  1861  (f)  the  Admiralty  division  of  the  High  Court 
has  jurisdiction  over  claims  for  the  building,  equipping,  or  repair- 
ing of  any  ship,  if  at  the  time  of  the  institution  of  the  cause  the 
ship  or  the  proceeds  thereof  are  under  the  arrest  of  the  Court  (u), 
and  over  claims  for  necessaries  supplied  to  British  and  colonial 
ships  elsewhere  than  in  the  port  to  which  the-  ships  belong,  unless 
it  is  shewn  to  the  satisfaction  of  the  Court  that  at  the  time  of  the 
institution  of  the  cause  any  owner  or  part  owner  is  domiciled  in 
England  or  Wales ;  and  by  s.  6  thereof,  jurisdiction  is  also  given 
over  any  claim  by  the  owner,  consignee,  or  assignee  of  any  bill  of 
lading  of  any  goods  carried  into  any  port  in  England  or  Wales  in 
any  ship  for  damage  to  the  goods  or  any  part  thereof  by  the  negli- 
gence, misconduct,  or  breach  of  duty  or  contract  on  the  part  of  the 
owner,  master,  or  crew  of  the  ship,  unless  it  be  shewn  that,  at  the 
institution  of, the  cause,  any  owner  or  part  owner  of  the  ship  is 
domiciled  in  England  or  Wales  with  a  like  proviso  in  each  case  as 


(n)  By  the  Act  of  1854,  s.  191. 

(o)  See  Caledonia,  2  Jur.  N.  S.  48. 

{p)  Mary  Ann,  1  L.  E.  A.  &  E.  8  ; 
35  L.  J.  Ad.  6. 

iq)  Edwin,  33  L.  J.  P.  M.  &  A.  197  ; 
Bi  &L.  281. 

(r)  Peronia,  2  L,  R.  A.  &  E.  65  ;  Fish 


Mtg.  170,  ed.  3. 

(«)  Salacia,  32  L.  J.  Adm.  41  ;  9  Jur. 
K.  S.  27,  Adm. 

(<)  24  &  25  Vict.  c.  10,  ss.  4,  5,  &  6. 
And  see  26  &  27  Vict.  c.  24,  s.  10, 

(u)  Sect.  4. 
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to  costs,  as  in  tlie  case  of  the  claim  for  necessaries  {x).  The  Court 
also  has  jurisdiction  over  any  claim  for  damage  done  by  any 
ship  (j/).     The  word  '  owner '  means  owner  at  the  time  of  supply  («). 

But  no  maritime  lien  is  created  under  this  statute  until  the  suit  No  lien  until 

suit. 

is  actually  instituted  {a) ;  until  then  the  res,  the  ship,  does  not 
become  chargeable  with  the  debt  for  necessaries;  and  all  valid 
charges  on  the  ship  to  which  any  person  other  than  the  owner  of 
the  ship,  who  is  liable  for  the  necessaries,  is  entitled,  must  take 
precedence  (6). 

The  act  of  1861  confers  no  jurisdiction  over  claims  for  repairs 
and  necessaries  done  and  supplied  to  a  foreign  ship  in  a  foreign 
port  (c). 

There  is  also  a  lien  upon  a  ship  and  freight  for  the  amount  of  the  '^'^?/'"^ 
damage  which,  by  the  fault  of  those  in  charge  of  it,  it  does  to 
another  ship,   and  the  shipowner's  liability  is  limited  in  manner 
in  the  act  provided  {d). 

Maritime  liens  are  not  discharged  by  the  sale  of  the  ship,  but 
may  be  enforced  against  it  in  the  hands  of  purchasers  without 
notice,  provided  the  proceedings  be  hondfide  and  taken  with  reason- 
able diligence  (e). 

(7.)  Execution  and  other  matters, 

A  lien  on  goods  is  not    a   subject   of  seizure   by   the  sheriff,  Lien  not  anb- 
°  .  "  '    jeot  to  exeou- 

because  not  saleable,  being  a  personal  right  which  only  continues  so  tion. 

long  as  the  creditor  holds  the  goods  (/) ;  the  party  having  the  lien 
cannot  sell,  although  the  keeping  of  the  subject-matter  is  attended 
with  expense  (^r).  He  is  by  the  sale  guilty  of  a  direct  conversion, 
and  is  liable  to  an  action  of  trover  or  for  money  had  and  re- 
ceived (7i),  unless  he  has  also  a  special  property  in  the  goods  in  ,^'**''  enforce 

(k)  Sect.  6.  Act,  1862  (25  &  26  Vict.   c.  63,  s.  54 

(y)  Sect.  7.  substituting  the  present  provisions  for 

(z)  Ella  A.  Clarh,  B.  &  L.  32 ;  9  Jur.  those  of  the  Merchant  Shipping  Act, 

N  S.  312.  1854  (17  &  18  Vict.  c.  104,  s.  504).   And 

(a)  Two  Miens,  i  J.  C.  161  ;  8  L.  E.  see  Mackch.  Shipping,  285,  300,  ed.  2. 

A.  &E.345;  Aneroid,  2  P.  D.  189;  Gustaf,'         (e)  Harmer  v.  Bell,  7  Mo.  P.  0.  C.  C. 

31  L.  J.  Adm.  207,  660  ;  Pieve  Superiore,  267  ;  Europa,  9  Jur.  N.  S.  699  ;  32  L.  J. 

5  J.  C.  482 ;  Troubadour^  1  L.  K.  A.  &  P.  M.  &  A.  188 ;  2  Mo.  P.  0.  N.  S.  1  ; 

E;   302  ;  Pacific,  33  L.   J.   120,  Adm. ;  B.  &  L.  89  ;  Nymph,  Swah.  86. 

Br.  &  L.   243  ;  overruling  SkipwUh,  10  (/)  Zegg  v.  Evans,  6  M.  &  "W.  36. 

Jur.  N.  S.  445,  Adm.  (g)  Mulllner  v.  Florence,  3  Q.  B.  D. 

(J)  2b,  484  ;  overruling  Sostler's  Case,  per  Pop- 

(c)  Tndia,  9  Jur.  N.  S.  417,  Adm.  ham,  C.  J.  Yelv.  66. 

(d)  Merchant    Shipping   Amendment  {h)  Clark  y.  GilbeH,  2BiDg.  N.  S.  343. 
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trust  for  another,  in  which  case  he  may  sell  in  order  to  repay 
himself  (i) ;  and  if  such  party  causes  them  to  be  taken  in  execution 
at  his  own  suit,  he  loses  his  lien,  though  the  goods  are  sold  to  him 
under  the  execution  and  are  never  removed  from  the  premises  (k), 
on  the  ground  that  he  parted  with  the  possession  to  the  sheriff. 
Nor  can  the  sheriff  seize  goods  subject  to  a  lien  (l),  without  first 
satisfying  the  lien. 

Although  possession  is  indispensable  to  the  continuance  of  a 
lien,  yet  in  the  case  of  a  lien  by  agreement,  it  will  admit  of  modi- 
fication as  to  the  nature  of  that  possession  (m). 


(8.)  Stoppage  in  transM. 

Another  species  of  lien  is  that  of  a  vendor  of  goods  for  the  price, 
which  exists  unless  the  sale  is  made  on  credit ;  and  then  the  lien 
does  not  arise  unless  the  purchaser  suffer  the  goods  to  remain  with 
the  vendor  until  the  period  of  payment  has  elapsed;  or  in  the 
meantime  becomes  insolvent  (n).  From  this  lien  it  follows,  that  if 
the  consignee  become  bankrupt  or  insolvent  before  the  goods  have 
come  into  his  actual  or  constructive  possession,  and  before  payment, 
the  consignor  has  a  right  to  stop  them  in  transitu,  though  the 
consignee  may  have  received  an  invoice  or  shipping  note,  or  even 
bill  of  lading  from  the  consignor  (o) ;  but  the  vendor's  lien  is  gone, 
if  he  or  his  agent  negotiate  the  note  given  by  the  vendee,  although 
such  note  be  dishonoured  (p). 


(i)  Per  Holroyd,   J.   in  Oazenom  v.  as  to  what  amounts  to  a  constructive 

Frevoat,  5  B.  &  Aid.  78.  possession  by  the  consignee,  see  Dixon  y, 

(k)  Jacobs  V.  Zatour,  5  Bing.  130.  But  Baldwen,  5  East,  17 5;  Foster  v.  Frampton, 

see  White  v.  Gainer,  2  ib.  23.  6  B.  &  C.  107  ;  9  D.  &  K.  108  ;  Dixon  v. 

(I)  Sogers  v.  Kennay,  9  Q.  B.  592.  Yat^,  5  B.  &  Ad.  313  ;  2  N.  &  M.  177  ; 

(m)  Hawthorn  v.  Newcastle  R.,  3  ib.  Nicholls  v.  Le  Feuvre,  2  Bing.  N.  C.  81  ; 

734.  Hammond  v.  Anderson,  1  B.  &  P.  N.  R. 

(m)  See  Miles  v.  Qorton,  2  Cr.  &  M.  69 ;  Allam,  v.  GHpper,  2  C.  &  J.  218  ; 
512  ;  Tansley  v.  Tvrmr,  2  Bing.  N.  C.    '  Jooves  v.  J.  8  M.  &  W.  431  ;   Whitehead 

151.  V.    Anderson,   sup.  ;    Dodson   v.    Went- 

(o)  Tuclcer  v.  Humphry,  4  Bing.  516,  worth,  4  Man.  &  G.  108O ;  Wentworth  v. 

522,  and  Akerman  v.  Humphry,  1  Car.  &  Outhwaite,  10  M.  &  W.  436  ;  Yalpy  v. 

P.  53.     See  also  the  rule  laid  down  by  Gibson,  4  C.  B.  837 ;  16  L.  J.  0.  P.  241; 

Parke,  B.  in  Whitehead  v.  Anderson,  9  Exp.   Oibbes,  1  Ch.  D.   101  ;   Smith  v. 

M.  &W.  634,  and  the  judgment  of  Lord  Hudson,   11    Jur.    N.    S.    622,    Q.    B.; 

Ahinger,  in  Gibson  y.  Carruthers,  8  ib.,  Coventry  y.  Gladstone,  6  Eq.  49,  V.  C. 

321" ;  Berridtson  y.  Strang,    3  Ch.  588  ;  "Wood, 

varying  4  Eq.  481,  V.  C,  Wood.     And  (p)  Bunneyy.  Poyntz,  4  B.  &  Ad.  668. 
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So  if  a  delivery  order  given  by  the  vendor  be  lodged  by  the  vendee  Effect  of 
with  the  warehouseman,  that  will  be  a  constructive  delivery  of  "^^'"'^  '"■''^'■• 
possession  of  the  goods  to  the  vendee  without  a  transfer  being 
made  in  the  books  of  the  warehouseman,  and  will  so  put  an  end  to 
the  vendor's  lien  (q) ;  though  it  is  otherwise  where  the  vendor  is  his 
own  warehouseman,  and  the  vendee  becomes  bankrupt  before  the 
removal  of  the  goods,  even  if  by  local  custom  the  delivery  order  be 
considered  in  such  a  case  to  operate  as  a  transfer  of  the  pos- 
session (r).  So  where  the  delivery  order  is  not  in  the  name  of  the 
person  in  whose  name  the  goods  have  been  entered  in  the  docks  (s); 
but  where  the  goods  sold  are  lying  on  the  premises  of  a  third 
person,  and  nothing  remains  to  be  done  by  the  seller,  the  delivery 
is  complete  and  the  vendor's  lien  gone  (i). 

The  right  to  stoppage  in  transitu,  as  regards  a  cargo  on  board  Cargo, 
ship,  depends  upon  the  question  upon  whose  account  the  shipment 
is  made.     Goods  shipped  on  board  a  ship  are  generally  subject  to 
the  right  of  stoppage  in  transitu,  and  the  fact  of  the  bill  of  lading  . 
being  made  deliverable  to  the  order  of  the  consignor  has  been  held 
decisive  to  show  that  no  property  passed  to  the  consignee,  and  that 
the  title  of  the  consignor  M'as  reserved  until  some  further  act  on 
his  part  (u) ;  and  in  like  manner  the  shipment  on  board  the  con-  Shipment  on 
signee's  own  ship  would  generally  be  considered  as  a  final  delivery  o^n'^^fp^/ 
to  the  consignee  ;  and,  again,  there  is  a  distinction  between  a  ship 
bound  for  a  particular  port,  and  a  ship  bound  for  a  market  and 
subject  to  the  orders  of  the  consignee  as  to  where  it  shall  go.     All 
these  are  items  in  the  consideration  of  the  question  (x). 

The  property  may,  on  the  impending  insolvency  of  the  vendee,  be  The  right  of 
revested  by  a  rescission  of  the  contract,  and  an  agreement  between 
the  pai-ties  will  be  valid  until  the  rights  of  third  persons  inter- 
vene (y) ;  and  where  the  ve  dee,  on  account  of  his  insolvency, 
refuses  to  accept  the  goods,  the  assent  of  the  vendor  will  be 
assumed,  and  the  goods  revesteu  in  the  vendor  {z). 

(q)  Uarman  v.   Anderson.   2  Camp.       Exc.  9,  20. 
243_  (y)  BaHram,  v.  Farebrother,  i  Bing. 

(r)  Towrdey  v.    Crump,    4  A.   &    E.       579  ;  1  Mo.  &  P.  515  ;  Morley  v.  Uay,  3 


rescission. 


68. 


Man.  k  E.  396  ;  Seinekey  v.  Barle,  8  E. 


(s)  LacUngton  v.  Athertan,  7  Man.  &  &  B.  410. 

G.  360.   Ani  see  Akermany.  ffumphrey,  (z)  Atkin  v.  Barwick,  1  Stra.  165  ;  10 

mip.,  cited  4  Bing.  522.  Mod.  432  ;  Fortescue,  353  ;  Barman  v. 

(t)  Tansley  v.  Turner,  2  Bing.  N.  C.  FisJter,  Cowp.  125;  LlofTt,  472  ;  Salter. 

J51  Field,  5  T.  K.  211  ;  James  v.  Griffin,  2 

(tt)   Wait  v.  Baker,  2  Exc.  1.  M.  &  W.  623  ;  6  L.  J.  K.  S.  Exc.  241  ; 

(x)  Seo  Van,  Casteel  v.  Booker,  18  L.  J.  Richardson  v.  Goss,  3  B  &  P.  127 ;  Hut- 


's. % 
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Bescission, 


Kesale  after 
rescission. 

CeGnition. 


A  difficulty  arises,  especially  where  the  vendor  is  in  a  foreign 
country  and  the  assent  is  given  after  bankruptcy  has  intervened  from 
the  principle  that  a  ratification  to  be  effectual  must  be  made  when 
the  power  of  both  parties  is  unimpaired  (a). 

The  right,  however,  of  the  vendor  to  countermand  the  delivery  of 
the  goods  is  not  dependent  upon  the  vendee's  consent,  and  is  a 
privilege  intended  to  protect  him  against  the  vendee's  insolvency  (6). 

The  right  of  rescission  differs  from  the  right  of  stoppage  in 
transitu,  for  there  have  been  some  doubts  (c)  whether  the  effect  of 
stoppage  in  transitu  is  to  rescind  the  contract,  or  only  to  replace 
the  vendor  in  the  same  position  as  if  he  had  not  parted  with  the 
possession,  and  to  entitle  him  to  hold  the  goods  until  the  price  be 
paid  down  ;  but  in  either  view  the  right  of  the  vendee  to  retain  any 
part  of  the  goods  which  has  ceased  to  be  m  transitu  is  not 
affected  {d) ;  it  is  thought,  however,  that  stoppage  in  transitu  does 
not  rescind  the  contract  (e). 

The  title  of  the  vendor,  whether  in  case  of  rescission  or  stoppage, 
is  paramount  to  the  claim  of  a  wharfinger  for  a  lien  against  the 
vendee  (/). 

After  an  express  rescission  the  vendor  may  resell  the  goods,  but 
not  after  a  stoppage,  unless  the  goods  are  of  a  perishable  nature  (</), 

The  right  to  stoppage  in  transitu  is  thus  stated  in  Smith's  L. 
C,  {h) : — "  The  goods  are  in  transitu  so  long  as  they  are  in  the 
hands  of  the  carrier  as  such,  whether  he  was  or  was  not  appointed 
by  the  consignee,  and  also  so  long  as  they  remain  in  any  place  of 
deposit  connected  with  their  transmission.  But  if  after  their  arrival 
at  their  destination  they  be  warehoused  with  the  carrier,  whose 
store  the  vendee  uses  as  his  own,  or  if  they  be  warehoused  with  the 
vendor  himself,  and  rent  be  paid  to  him  for  them,  that  puts  an  end 
to  the  right  to  stop  in  transitu." 

Lord  Denman  ;  Clay  v.  ffarrison,  10  B. 
&  C.  99  ;  5  Man.  &  K.  17  ;  Stephens  v. 
WilHmon,  2  B. .  &  Ad.  320.  And  see 
Kymer  v.  Suwercrc^,  1  Camp.  109. 

(/)  Richardson  v.  Qesa,  3  B.  &  P. 
116 ;  Oppenheim  v.  Russell,  ih.  42 ; 
M(yrUy  v.  Hay,  7  L.  J.  K.  B.  104  ; 
Nicholls  v.  Le  Fewvre,  2  Bing.  N.  C.  SI ; 
2  Scott,  146  ;  2  Carr.  &  P.  469. 

(9)  LcmgfoH  v.  Tiler,  1  Salk.  113  ;  1 
Sni.  L.  C.  750,  ed.  6. 

(Ji)  Note  to  lAckharrow  v.  Mason,  1 
Sm.  L.  C.  637,  ed.  7. 


I  v.  Nunes,  1  Mo.  P.  C.  N.  S.  241 ; 
10  Jur.  N.  S.  109. 

(a)  JBirdv.  Brovm,  i  Exo.  786. 

{b}  Cmstamiia,  6  C.  Eob.  321  ;  Siffken 
V.  Wray,  6  East,  370. 

(c)  See  Wentworihr.  Outhwaite,  10 M. 
&  W.  436 ;  Gibson  v.  Carruthers,  8  ib. 
321,  per  Lord  Abinger. 

(d)  Ib.  And  Hxp.  Chalmers,  8  Ch. 
292. 

(c)  Hodgson  v.  Loy,  7  T.  E.  440,  per 
Lord  Kenyon  ;  Tucker  v.  Humphrey,  4 
Bing.  516  ;  1  Mo.  &  P.  392  ;  Martindale 
V.  SmUh,  1  Q.  B,  389 ;  1  G.  &  D.  1,  per 
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When  goods  are  placed  in  the  possession  of  a  carrier  to  be  carried  Possession  o£ 
for  the  vendor  to  be  delivered  to  the  purchaser,  the  transitus  is  not  ''*^*'^" 
at  an  end,  so  long  as  the  carrier  continues  to  hold  the  goods  as  a 
carrier,  and  it  is  not  at  an  end  until  the  carrier,  by  agreement 
between  himself  and  the  consignee,  agrees  to  hold  for  the  con- 
signee, not  as  carrier,  but  as  his  agent  (i). 

Where  goods  are  deHvered  by  the  vendor  in  pursuance  of  au 
order  to  a  common  carrier  for  delivery  to  the  buyer,  the  delivery  to 
the  carrier  passes  the  property,  he  being  the  agent  of  the  vendee, 
to  receive  it,  and  the  delivery  to  him  being  equivalent  to  a  delivery 
to  the  vendee.  Where  goods  are  delivered  on  board  of  a  vessel  to 
be  carried,  and  a  bill  of  lading  is  taken,  the  delivery  by  the 
vendor  is  not  a  delivery  to  the  buyer,  but  to  the  captain  as  bailee 
for  delivery  to  the  person  indicated  by  the  bill  of  lading  as  the  one 
for  whom  they  are  to  be  carried.  This  principle  runs  through  all 
the  cases,  and  is  clearly  enunciated  by  Baron  Parke  and  by  Mr. 
Justice  Byles,  in  Wait  v.  Baker  {k). 

The  transitus  is  not  at  an  end  whilst  the  goods  are  in  the  hands 
of  a  carrier  who  has  contracted  to  forward  them  (Z),  and  the  same 
principle  applies,  though  the  carrier  be  nominated  and  hired  by  the 
purchaser  (m) ;  and  it  makes  no  difference  that  the  ultimate  desti- 
nation of  the  goods  has  not  been  communicated  by  the  purchaser  to 
the  vendor  (n). 

So  it  seems  that  the  right  to  stop  in  transitu  is  gone,  if  the 
vendee  actually  receives  possession  of  the  goods  on  their  passage  to 
him,  and  before  they  have  reached  their  place  of  destination,  though 
a  mere  demand  in  such  a  case  without  actual  delivery  is  not 
sufficient  (o). 

But  this  privilege  in  case  of  bankruptcy  and  insolvency  to  stop  Effect  of  tank- 
in  transitu  has   never  yet   been  extended  further   than  to  allow  ^oMeper-*" 
resumption  of   possession  after    the    contract  was  complete    by  fcrmanceof 

,       T  ,.  1.1  contract, 

delivery,  and  to  undo  as  it  were  the  deuvery ;  there  is  no  authority 

for  saying  that  bankruptcy  or  insolvency  excuses  the  party  con- 
tracting with  the  bankrupt  from  performing  any  other  unexecuted 
part  of  the  contract  (p) ;  and,  accordingly,  in  a  case  where,  by  the 

(i)  Sxp.  CfX^er,  11  Ch.  D.  68,  C.  A.  (to)  Exp.  Sosevear,  ifcc.  Co.,  11  Ch.  D. 

(k)  2  Ez.  1 ;  Moakes  v.  Nicohon,  19  C.  B.  660,  C.  A. 

N.  S.  290  ;  34  L,  J.  C.  P.  273;  Benj.  on  (n)  lb. 

Sale  of  Personal  Property,  305,  ed.  2.  (o)  Jadcson  v.  Nichol,  5  Bing.  N.  C. 

(I)   Rodger    v.    Tha    Comptoir    cfJis-  508. 

compU  de  Paris,  2  J.  C.  393  ;  Exp.  Wat-  (p)  Per  Parke,  B.,  8  M.  &  W.  335. 
son,  5Cli.  D.  35,  C.  A. 
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terms  of  the  contract,  the  goods  purchased  by  the  vendor  at  Odessa 
were  to  be  shipped  in  a  vessel  to  be  chartered  by  the  buyer,  and  to 
be  paid  for  on  delivery  to  the  buyer  at  London,  but  the  vendor 
retaining  the  control  over  the  goods  by  means  of  the  bills  of  lading, 
and  the  vessel  was  chartered  and  despatched  by  the  buyer  accord- 
ingly, and  the  buyer  became  bankrupt  before  the  ship  was  loaded, 
it  was  held  by  three  judges,  against  the  Chief  Baron  Abinger 
strongly  dissenting,  that  the  vendors  could  not  deprive  the  assignees 
of  the  option  of  performing  the  contract,  and  that  they  were  bound 
to  perform  their  part  of  the  contract  by  the  shipment  to  London  (q). 
There  are  difficulties,  however,  in  the  decision  (r). 

Stoppage  by  The  agent  of  a  trader,  who  has  made  himself  personally  responsible 

for  the  price  of  goods  ordered  by  such  agent  for, the  trader,  has 
a  right  to  stop  the  goods  in  transitu  (s).  But  secus  where  the 
agent  merely  lends  the  money  to  pay  for  them,  and  takes  bills  for 
the  amount  (t). 

The  vendor's  right  of  stoppage  in  transitu  will  not,  of  course,  be 
affected  by  an  execution  creditor  of  the  vendee,  and  is  paramount  to 
any  lien  against  him. 

Indorsement  of  At  law,  the  right  of  stoppage  in  transitu  was  lost  by  the  indorse- 
ment of  the  bill  of  lading  for  value ;  but  in  equity  this  right  still 
subsisted,  subject  to  the  claim  of  the  indorsee  («) ;  and  the  delivery 
of  an  invoice  or  shipping  note  by  the  consignee  to  a  third  person, 
though  accompanied  with  a  delivery  order  directing  the  wharfinger 
to  deliver  the  goods  to  such  third  person,  does  not  deprive  the  con- 
signor of  his  right  of  stoppage  in  transitu  (x). 

An  overside  order  from  the  brokers  to  the  pledgee  of  the  bill  of 
lading,  followed  by  a  verbal  promise  to  deliver  the  goods  when  they 
could  be  got  at,  does  not  prevent  stoppage  in  transitu  {y). 

Transferee  for        The  transfer  of  a  bill  of  lading  for  valuable  consideration  without 
Yalue*  . 

notice  prevents  stoppage  in  transitu,  and  past  consideration,  e.g.,  an 

antecedent  debt,  is  sufficient  {£) ;  also  forbearance  and  release  of  a 

(q)  GHbsoaT.CarrutherSySM.k'W. Z21.  («)  ZeasJc  v.  iScott,  2  Q.  B.  D.  376; 

(?■)  See  judgment  of  Lord  Abinger.  dissenting   from   Rodger    v.     Cvmptoir 

(s)  Tucker  V.  SumpJirey,  i  Bing.  516.  cCEscompte  de  Paris,  2  J.  C.  393,  and 

{t)Sowmanv.Malcolm,llM.&,W.8S3.  Chartered  Bank  of  India  v.  Henderson, 

(m)  In  re  Westzinthus,  5  B.  &  Ad.  817;  5  ib.  501  ;  Zickbarrow  v.  Mason,  2  T.  E. 

2  N.  &  M.  644 ;  Spalding  v.  Suding,  63  ;  5  ib.   683  ;  6  East,   21,  n. ;  4  Bro. 

6  Bear.  376  ;  35  L.  J.  Ch.  374.  P.  C.  57  ;  Gumey  t.  Behrend,  3  E.  &  B. 

(k)  Akerrmm.  Evmphrey,  1  Car.  ifcP.  622  ;  Pease  v.   OloaJiec,  1  J.  C.  219  ;  3 

53,  cited  4  Bing.  522.  Mo.  P.  C.  N.  S.  556  ;  Coventry  v.  Olad- 

{y)  Coventry  v.  Gladstone,  6  Eq.  44,  stone,  4  Eq.  403,  V.  C.  "Wood.    And  see 

Y.  C.  "Wood.  Brain  v.  Sarden,  2  Carr.  &  P.  52. 
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contract  (a).  But  the  mere  sale  of  goods  while  they  are  in  transitu, 
does  not  determine  the  transitus,  although  it  does  if  the  third 
person  has  not  only  bought  but  paid  for  the  goods  (6).  If,  how- 
ever, the  vendee  has  not  received  the  purchase  money  from  his  sub- 
purchaser, the  vendor  is  entitled  to  have  the  original  purchase 
money  satisfied  out  of  such  unpaid  purchase  money  of  the  sub- 
purchaser (c).  If  the  transfer  by  the  vendee  is  not  absolute,  but 
only  by  way  of  security,  the  vendor's  right  of  stoppage  in  transitu 
remains  subject  to  the  security  (d). 

Delivery  of  part  does  not  prevent  stoppage  in  transitu  as  to  the  Delivery  o£ 
residue  unless  it  is  part  of  one  entire  machine  (e) ;  especially  when  ^* 
freight  was  paid  only  on  the  part  delivered  (/) ;  or  unless  possession 
was  taken  of  part  with  the  intention  of  taking  possession  of  the 
whole  (g) ;  or  unless  the  purchaser  had  weighed  the  entire  cargo  Qi). 

The  fact  that  the  purchaser  is  a  member  of  the  firm  of  the  vendor, 
does  not  affect  the  right  (i). 

An  agreement  for  a  lien  does  not  oust  the  right  of  stoppage  in 
transitu  (k). 

Notice  of  stoppage  in  transitu  to  the  shipowner  is  not  notice  to 
the  master  {kk). 

See  more  fully  as  to  stoppage  in  transitu  {I). 

(9.)  Stat.  18  d;  19  Vict.  c.  Ill  {Bilb  of  Lading  Act.) . 

Before  this  statute,  a  bill  of  lading  was  not  negociable  like  a  bill  of 
exchange  so  as  to  enable  the  indorsee  to  maintain  an  action  on  it 
in  his  own  name,  the  effect  of  the  indorsement  being  only  to  transfer 
the  right  of  property  in  the  goods,  but  not  the  contract  itself  (m). 
These  cases  gave  rise  to  the  statute. 

By  sect.  1,  every  consignee  of  goods  named  in  a  bill  of  lading.  Rights  under 
and  every  indorsee  of  a  bill  of  lading  to  whom  the  property  in  the  to  vest  in  con- 
goods  therein  mentioned  shall  pass  upon  or  by  reason  of  such  con-  j^^^g" 

(a)  Chartered  Bank  of  hidia  v.  Hen-  (/)  lb. 

derson,  mp.  (s)  Joi^  f.  J.  8  M.  &  W.  431.      See 

(6)  Bawes  v.  Watson,  2  B.  &  C.  540.  Bunney  v.  Poyntz,  4  B.  &  Ad.  568  ;  and 

(c)  Exp.  Davis,  13  Ch.  D.  628,  C.  A. ;  Tansley  v.  Turner,  2  Bing.  N.  C.  151. 
Exp.  Folk,  14  Ch.  D.  446,  C.  A.  {h)  Hammond  v.  Anderson,  1  B.  &  P. 

(d)  Be  Westzinihus,  sup. ;  Spalding  v.  N.  E.  69. 

Ruding,  sUp. ;  Coventry  v.   Gladstone,  6  {i)  Exp.  Cooper,  sup. 

Eq.  44,  V.  C.  "Wood.  (k)  Exp.  Watson,  5  Ch.  D.  35,  C.  A. 

(c)  Bolton  V.  Lancashire,  <l-c.  R.  Co.,  (kk)  Exp.  Falk,  sup. 

1  L.  E.  C.  P.  431 ;  Exp.  Cooper,  11  Ch.  D.  {T)  Blaokb.    Sales,    210  ;    Benjamin, 

68, C.  A.    See  Tannery.  Scovell,  14  M.  &  Sales,  689,  ed.  2. 

W.  28 ;  notwithstanding  Slubey  v.  Hey-  (m)  Thompson  v.  Dominy,  14  JI.  &  "W. 

ward,  2  H.  Bl.  504  ;  see  Erp.  Falk,  sup.  403  ;  Grant  r.  Norway,  10  C.  B.  665. 
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signment  or  endorsement,  shall  have  transferred  to  and  vested  in 
him  all  rights  of  suit,  and  he  subject  to  the  same  liabilities  in 
respect'  of  such  goods,  as  if  the  contract  contained  in  the  bill  of 
lading  had  been  made  with  himself  (w). 

Nothing  in  the  act  contained  shall  prejudice  any  right  of  stoppage 
in  transitu,  or  any  right  to  claim  freight  against  the  original  shipper 
or  owner,  or  any  liability  of  the  consignee  or  indorsee  by  reason  or 
in  consequence  of  his  being  such  consignee  or  endorsee  or  of  his 
receipt  of  the  goods  by  reason  or  in  consequence  of  such  consign- 
ment or  indorsement  (o). 

Every  bill  of  lading  in  the  hands  of  a  consignee  or  indorsee  for 
valuable  consideration,  representing  goods  to  have  been  shipped  on 
board  a  vessel,  Siall  be  conclusive  evidence  of  such  shipment  as 
against  the  masted  or  other  person  signing  the  same,  notwith- 
standing that  such  goods  or  some  part  thereof  may  not  have  been 
so  shipped,  unless  such  holder  of  the  bill  of  lading  shall  have  had 
actual  notice  at  the  time  of  receiving  the  same,  that  the  goods  had 
not  been  in  fact  laden  on  board. 

Provided  that  the  master  or  other  person  so  signing  may  exonerate 
himself  in  respect  of  such  misrepresentation,  by  showing  that  it 
was  caused  without  any  default  on  his  part,  and  wholly  by  the  fraud 
of  the  shipper  or  of  the  holder,  or  some  person  under  whom  the 
holder  claims  {p). 

Where  the  consignor  has  indorsed  the  bill  of  lading  in  blank,  and 
a  re-indorsement  has  been  made  to  him,  he  is  remitted  to  all  rights 
under  the  act  {q). 

The  indorsee  for  value  of  an  indorsee  of  the  bill  of  lading,  can 
sue  and  be  sued  on  it  (r).  The  legal  title  to  the  goods  must  have 
passed  by  the  indorsement  to  bring  the  case  within  the  statute  (s). 
By  an  indorsement  by  an  indorsee  the  rights  and  liabilities  on 
the  contract  are  transferred  to  the  second  indorsee  {t). 

The  consignee  or  indorsee  is  not  the  less  within  the  act,  because 
he  ordered  the  goods  through  his  agent  (m). 

The  consignee  of  goods  before  the  arrival  of  the  ship  indorsed 


(n)  18  &  19  Vict.  0.  Ill,  s.  1. 

(o).  lb.  s.  2. 

(p)  lb.  s,  3. 

(g)  Short  v.  Simpson,  1  L.  E.  C.  P. 
248  ;  Nepoter,  2  L.  R.  A.  &  E.  Zli. 

(f)  Dracachi  v.  Anglo-Egyptian,  <6c. 
Co.,  3  L.  R.  C.  P.  190.  See  the  IKglia 
Maggiori,  2  L.  R.  A.  &  E.  106. 

(s)  Fox  V.  Nott,  6  H.  &  N.  637 ;  30 


L.  J.  Exch.  259  ;  Freedom,  3  J.  C.  594 ; 
Foster  v.  Colby,  3  H.  &  N.  705  ;  28  L.  J. 
Exii.  81 — 8 ;  Shand  v.  Sanderson,  ib. 
278. 

(<)  Smwthwaite  v.  WilHns,  11  C.  B. 
N.  S.  842  ;  31  L.  J.  C.  P.  214  ;  10  W.  R. 
386. 

(m)  Meyer  v.  Dresser,  16  C.  B.  N.  S. 
646. 
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over  the  bill  of  lading,  but  not  so  as  to  pass  the  property  in  the 
goods  to  wharfingers  in  these  words :  "  Deliver  to  W.  &  K.  or 
order,  looking  to  them  for  all  freight,  dead  freight  and  demurrage, 
without  recourse  to  us."  The  plaintiffs,  the  shipowners,  accepted 
the  indorsement,  and  in  pursuance  of  it,  delivered  the  goods  to  W. 
&  K.  Held  that  the  shipowners  were  not  entitled  to  sue  the  con- 
signee for  freight  (x) ;  but  he  would  be  liable  if  the  shipowners  had 
not  accepted  the  indorsement  (y). 

The  law  of  stoppage  in  transitu  is  not  altered  by  the  1st  section 
of  this  act  (z). 

The  master  is  at  liberty,  notwithstanding  the  3rd  sect.,  to  shew 
that  the  cargo  actually  received  by  him  differs  in  weight  from  that 
signed  for  in  the  bill  of  lading;  at  all  events  where  the  weight  men- 
tioned in  the  bill  of  lading  is  mere  matter  of  measurement  (a),  and 
the  bill  of  lading  is  not  conclusive  evidence  against  the  owner  that 
the  goods  were  put  on  board  (b). 

A  shipowner  is  not  estopped  by  the  signature  of  the  bill  of  lading 
by  the  master  from  shewing  that  the  goods,  or  some  of  them,  were 
never  actually  put  on  board  (c). 

What  amounts  to  fraud  of  the  shipper  under  this  proviso  (d). 

(10.)  Lien  of  partners,  and  other  cases. 

Another  species  of  lien  is  the  specific  lien  which  a  partner  has 
on  the  partnership  property  for  what  may  be  due  to  him  on  the 
partnership  account,  which  will  have  priority  to  trustees  in  bank- 
ruptcy, or  the  execution  creditor,  of  the  other  partners  (e). 

Partners  are  seised  per  my  et  per  tout,  and  each  must  be  allowed 
against  the  other  everything  he  has  advanced  or  brought  in  as  a 
partnership  transaction  and  to  charge  the  other  in  the  account 
with  what  that  other  has  not  brought  in  or  has  taken  out  more 
than  he  ought,  and  nothing  is  to  be  considered  as  his  share  but  his 
proportion  of  the  residue  on  the  balance  of  accounts  (/). 

If  the  business  is  carried  on  by  one  of  the  partners  or  his  repre- 

(a:)  Leuns  v.  M'Z^ee,  2  L.  R.  Exc.  37.  Coal  Co.,  10  L.  E.  C.  P.  562. 

(y)  Lewis  y.  M'Eee,  4  ib.  58.  (a!)  See    Valicri   v.    Boyland,    1  ib. 

(z)  Keinp  V.  Canavan,  15  Ir.  Com.  L.  382. 

216.    And  see  Gumey  v.   Behrend,   3  (e)  Skip   v.    Harwood,  2  Sw.    586 ; 

E   &  B.  622.  Holdemess  v.  ShackeU,  8  B.  &  C.  612 ; 

(a)  Blanchett  v.  Powell's  LlarUivU  Col-  Taylor  v.   Fields,   i    Ves.    398  ;    Exp. 

luries  Co.,  9  L.  E.  Exe.  75.  Williams,  11  ji.  3. 

(ft)  Meyer  Y.  Dresser,  sup.  (/)   West  v.  Skip,  I  Ves,  S.  242, 

(c)  Brown  v.  The  Powell  Duffyn  Steam 
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sentative  with  the  whole  of  the  partnership  property  after  the  part- 
nership has  terminated,  and  without  the  consent  of  the .  other 
partners  or  their  representatives,  the  hen  of  the  latter  for  their 
share  will  have  priority  to  the  claim  of  creditors  who  have  dealt 
with  the  party  so  carrying  on  the  business  (g). 

But  if  upon  the  dissolution  of  a  partnership  it  is  agreed  that 
certain  articles  of  the  partnership  stock  shall  belong  to  one  of  the 
partners,  and  a  certain  fund  be  appropriated  for  the  payment  of 
debts  whi-ch  proves  insufficient,  the  other  partners  have  no  lien 
upon  those  articles  in  respect  of  the  deficiency  of  the  fund  (h). 

Where  a  partnership  is  rescinded  for  fraud  in  the  purchase,  the 
purchaser  has  a  lien  upon  the  surplus  assets  after  payment  of 
partnership  debts  and  liabilities  for  the  purchase  money  (i),  by 
analogy  to  the  lien  upon  rescinding  a  purchase  of  land  (k). 

And  in  the  case  of  a  company,  the  proprietors  of  which,  as 
between  themselves  and  the  company,  are  assimilated  to  the 
position  of  proprietors  of  Bank  stock  and  East  India  stock  as  to 
the  power  of  transfer,  the  company  has  no  lien,  founded  on  the 
general  relation  of  partnership,  upon  the  share  of  a  proprietor  for 
a  debt  due  to  him  from  the  company  (I). 

In  ordinary  partnerships,  the  common  law  gives  a  lien  for  the 
debts  of  an  individual  partner  as  well  on  the  debtor's  share  of  the 
profit,  as  his  share  of  the  capital ;  and  the  same  rule  is  applicable 
to  the  construction  of  the  deed  of  settlement  of  a  company  by 
which  a  lien  is  given  to  the  directors  on  "  the  shares  and  stock  "  of 
every  shareholder  for  his  individual  debts  to  the  company,  unless 
the  contrary  intention  appears  by  the  deed,  and  the  debt  may  be 
worked  off  by  retaining  the  dividend  on  the  shares ;  in  other  words, 
a  lien  on  the  capital  of  a  fund  is  a  lien  on  the  produce  (m). 

It  is  usual  for  companies  to  provide  under  their  articles  for  a 
lien  upon  the  shares  of  any  shareholder  "  for  all  moneys  due  to  the 
company  from  him."  Where  a  company  held  bills  of  a  shareholder 
for  a  debt  due  to  the  company,  it  was  held  that  the  amount  of  the 
bills  was  before  they  arrived  at  maturity  "  moneys  due  to  the 
company"  for  which  it  had  a  lien  on  the  shares,  though  the 


(g)  Stoehen  v.  Dawson,  9  Beav.  239. 

fji)  Lingen  v.  Simpson,  1  S.  &  G.  600. 

(i)  Mycocic  V.  Beatson,  13  Ch.  D.  384. 

(k)  Rose  V.  WeOson,  10  H.  L.  672  ;  10 
.Tur.  N.  S.  297  ;  Aberaman  Iron  Works 
V.  Wickens,  4  Ch.  101. 


(I)  Pinkett  v.  Wright,  2  Ha.  120  ; 
affirmed  Murray  v.  Pinkett,  12  C.  &  F. 
764. 

(m)  Hagm  v.  Dandes&n,  17  L.  J.  Exc. 
269  ;  2  Exc.  741. 
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remedy  for  recovering  the  amount  was  postponed,  and  that  there-  Lien  en  shares 
fore  the  lien  of  the  company  had  priority  over  a  charge  created  on  "*  <="™P*''y- 
the  shares  by  the  shareholder  before  the  bills  arrived  at  matu- 
rity (n).  But  where,  by  an  art.  of  association,  a  company  had  a 
lien  on  shares  for  a  debt  of  the  holder  to  the  company,  and  by 
another  art.  the  company  might  decline  to  register  a  transfer  of 
shares  so  long  as  a  debt  is  due,  the  latter  art.  was  held  only  to 
apply  to  a  case  of  lien  under  the  first  art.  (o)  and  not  to  a  bill  not 
yet  due. 

An  agent  who  has   advanced  money  or  incurred  liability  on  Agency  lien, 
account  of  his  principal,  is  protected  by  a  lien  on  the  property  in 
respect  of  which  the  advances  were  made,  or  on  the  produce  of  the 
sale  of  it ;  as  an  army  agent  has  a  lien  for  his  advances  to  an  officer 
for  his  outfit  on  the  purchase  money  of  his  commission  (p). 

On  the  ground  of  suretyship,  a  person  in  whose  name  the  trade 
of  another  is  carried  on,  and  who  thereby  becomes  subject  to  lia- 
bilities, has  a  lien  on  the  concern  to  the  extent  of  those  liabilities  (q). 

So  the  underwriters  of  a  ship  have  a  lien  upon  the  sum  recovered  Lien  o<  in- 
in  an  action  by  the  party  insured  from  a  third  person  in  respect  perty  reco- 
of  the  damage  against  which  the  insurance  was  effected,  for  the  ^^^^' 
sum  paid  under  the  policy  (r).      And    the  same  would  seem  to 
apply  to  such  a  case  as  that  of  Godsall  v.  Boldero,  in  the  event 
of  the  insurance  money  being  paid  first  (s).     So  insurers  who 
have    paid   money   in   satisfaction   of  insurances   upon  property 
which  has  been  destroyed  or  injured  by  the  acts  of  third  parties, 
have  a  lien  upon  what  is  recovered  from  such  third  parties  in  the 
form  of  salvage ;   as  upon  money  recovered  by  the   owner  of  a 
damaged  ship  from  the  wrongdoer  {t),  or  upon  prizes  taken  by  the 
owners  of  captured  ships  by  way  of  reprisal  (u),  and  upon  money 
paid  to  the  owners  by  the  Crown  under  a  commission  for  the  distri- 
bution of  prizes  (a;),  and  (when  property  has  been  burnt  by  a  mob) 
upon  the  amount  of  the  loss,  payable  by  the  hundred  {y.) 

(n)  London,  Sirmingham,  &c.  Bank,  subject,  Henson   v.  Blackwell,    i    Ha. 

34  Beav.  332 ;  13  W.  E.  446  ;  12  L.  T.  434  ;  14  L.  J.  Ch.  329  ;  9  Jur.  390. 

IS.  S.  45.     See  Sagtte  v.  Dandeson,  sup.  (t)   While  v.  Dobinson,  sup. 

(o)  Rs  Stockton  Malleable  Iron  Co.,  2  (m)  Sandal  v.  Cochran,  X  Vea.  S.  97. 

Ch.  D.  101,  C.  A.  (k)  Slauwpot  v.  Da  Costa,  1  Ed.  130. 

( p)  Zawrie  v.  Banks,   4  Jur.   N.  S.  (y)  Mason  v.  Sainsbury,  3  Doug.  61. 

299.  And  see   Wilkes  v.   3ungerford  Market 

(q)  Foxcraft  v.  Wood,  4  Euss.  487.  Co.,  4   Bing.  N.  C.'  282  ;   Simpson  v. 

(r)  White  v.  Dobinson,  14  Sim.  273.  Thompson,  3  App.  C.  285  ;  Mankm  v. 

(«)  9  East,  72.    And  see  on  the  same  Potter,  6  L,  E.  H.  L.  118. 


Digitized  by  Microsoft® 


618  WENS  IN  GENERAL,  Chap,  54. 


(11,)  Lien  on  policies. 

In  like  manner  where  a  sum  of  money  is  settled,  and  a  policy  of 
assurance  is  assigned  by  way  of  collateral  security,  a  party  entitled 
under  the  settlement,  who  keeps  up  the  policy  by  paying  the 
premiums,  has  a  lien  on  the  policy  fund  for  the  amount.  But  the 
mere  voluntary  payment  of  premiums  confers  no  title  to  the  policy 
by  purchase  (z).  Nor  does  the  payment  of  monies  to  complete  a 
building  contract,  confer  on  the  payer  any  property  (a). 

The  owner,  however,  cannot  avail  himself  of  the  benefit  of  the 
payments  without  repayment  of  the  advances  with  interest  at  41. 
per  cent.  (6) ;  and  the  principle  applies,  though  the  policy  is 
settled  on  a  lady  for  her  separate  use,  without  power  of  anticipa- 
tion (c).  The  payments  are  viewed  in  the  nature  of  salvage 
monies  {d). 

Payments  by        But  payments  by  a  mortgagor  to  perfect  the  title  to  the  mort- 
mortgagor.  . 

gage  property  cannot  be  claimed  against  the  mortgagee  (e). 

A  trustee,  executor,  or  assignee  in  bankruptcy  cannot,  how- 
ever, claim  repayment  of  his  advances  if  he  has  funds  out  of  which 
they  can  be  paid  (/). 

In  a  case,  however,  where  A.  mortgages  an  estate,  an  undivided 
moiety  of  which  was  subject  to  an  equitable  settlement  made  by  A. 
on  his  marriage,  and  the  mortgagee  bequeathed  all  his  estate  to  C. 
for  life,  with  remainder  to  the  mortgagor  absolutely ;  and  after  the 
death  of  the  mortgagor  the  parties  claiming  under  the  settlement 
were  kept  out  of  the  possession  by  the  paramount  claim  of  C.  for 
many  years,  and  on  the  death  of  C.  the  parties  under  the  settle- 
ment claimed  a  lien  against  the  other  moiety,  to  the  amount  of  the 
rents  received  by  C.  out  of  their  moiety,  as  against  the  general 
creditors  of  A.,  and  for  such  purpose  sought  to  keep  alive  the 

(«)  Burridge  v.  Sow,  1  Y.  &  C.  C.  C.  (c)  Gill  v.  Downing,  17  Eq.  316,  V.  C. 

583  ;  affirmed  8  Jur.  299.  Hall. 

{a)  Burridge  v.  Mow,  sup. ;  Myers  v.  {d)  Shearman  v.  British  Umpire,  etc. 

The  United  Guaranteed,  <fcc.  Co.,  7  DeG.  Co.,  14  ib.  4,  M.  R. 

M.  &  G.  112,  126  ;  1  Jur.  N.  S.  833  ;  (e)  Samiders  v.  Duninan,   7  Ch.  D. 

Norris  v.  Caledonian  Ins.  Co.  8  Eq.  127,  825,    J.  Fry  ;  notwithstanding    Shear- 

M.  E. ;  Toothy.  Hallett,  4  Ch.  242.  many.  British  Umpire,  die.  Co.,  sup. 

(J)  Ib. ;  Bristow  v.  Whitmore,  9  H.  L.  (/)    Clark    v.    Holland,    19    Bear. 

391  ;  8  Jur.  N.  S.  291 ;   West  v.  Beid,  2  262  ;   18  Jur.  1007  ;    Tooth  v.  HalM, 

Ha.  249  ;  Young  v.  Kitchin,  3  Exc.  D.  sup. 
130, 
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charge,  the  Master  of  the  Rolls  held  that  they  had  not  established 
their  right  to  a  lien  (jr). 


(12.)  Effect  of  laches. 

In  case  of  great  laches  on  the  part  of  those  entitled  to  this  equity 
of  set-off  or  lien,  it  will  not  he  enforced  as  against  a  purchaser. 
Thus  in  Houlditch  v.  Wallace  {h),  where  a  tenant  for  life  of  Irish 
estates  demised  them  in  trust  to  pay  himself  an  annuity  of  lO.OOOi., 
and  the  residue  of  the  rents  to  his  creditors,  and  creditor's  suits 
were  instituted  in  England  and  Ireland  to  carry  out  the  trust  deed, 
and  a  receiver  was  obtained,  but  the  tenant  for  life  was  allowed  to 
remain  in  possesion  and  l-eceipt  of  all  the  rents,  the  creditors  set 
up  an  equity  in  respect  of  the  bygone  rents  received  beyond  the 
annuity  against  annuities  granted  for  value  out  of  the  10,000i. 
annuity ;  but  their  claim  was  rejected  after  a  lapse  of  nineteen 
years  from  the  accrual  of  the  purchaser's  title.  The  whole  diffi- 
culty arose  from  the  laches  of  the  creditors  in  permitting  the  tenant 
for  life  to  receive  all  the  rents. 

In  Priddy  v.  Rose  (i),  a  similar  case,  a  different  result  was  arrived 
at,  as  the  parties  claiming  against  the  annuities  were  in  no  manner 
accessary  to  the  creation  of  the  debt  of  which  they  sought  payment ; 
while,  in  the  latter  case,  there  were  sufficient  circumstances  to  give 
the  annuitants  notice  of  the  debt  (k). 

In  a  case  in  bankruptcy,  where  a  bankrupt  had  possessed  the  Effect  of 
personal  estate  of  a  testatrix,  under  whose  will  he  was  legatee  for  "  *'" 
life  of  a  sum  of  2000Z.,  and  tenant  for  life  of  real  estate,  and  a 
dividend  was  made  under  the  bankruptcy,  in  respect  of  the  2000L 
legacy,  and  invested  in  stock,  the  Court  directed  the  dividends  of 
the  stock  to  be  accumulated  for  the  benefit  of  those  in  remainder, 
during  the  life  of  the  bankrupt,  or  until  the  fund  was  restored,  but 
refused  to  allow  a  set-off  of  the  rents  of  the  real  estate ;  in  other 
words,  a  legacy  given  to  a  debtor  of  a  testator  may  be  impounded 
to  make  good  the  debt  due  from  him,  but  an  interest  in  real  estate 
cannot  be  set  off  against  such  debt  (l) ;  nor  has  the  principle  of 
election  ever  been  applied  to  the  last  mentioned  case,  although  it 

(g)  Aldridgc  v.    Westbrook,  5  Beav.  (k)  5  CI.  &  F.  668,  669. 

188.  (0  ^^P-  Sarff,  17  L.  J.  Bk.  22.    And 

(h)  5  01.  &  F.  629.  •  see  Beeve  v.  Kicker,  ib.  Ch.  86. 

(i)  3  Mer.  86. 
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would  seem  to  follow  a  fortiori,  that  a  devisee  cannot  retain  property 
belonging  to  the  testator  and  given  to  a  third  person,  under  the 
same  circumstances'  under  which  he  could  not  retain  property 
belonging  to  himself  and  given  to  a  third  person. 

In  a  case  the  Master  of  the  Rolls  is  reported  to  have  given  an 
annuitant,  who  became  the  purchaser  of  a  reversionary  sum  of 
stock  (and  which  purchase  was  void  by  reason  of  a  mutual  mistake 
in  the  value  of  the  reversionary  interest),  a  lien  on  the  fund  for  the 
amount  of  the  purchase  money,  that  being  the  consideration  which 
by  way  of  dimishing  the  debt  due  to  him,  he  had  agreed  to  "give  for 
that  which  he  supposed  he  had  purchased  at  the  time  (m).  The 
case,  however,  is  not  free  from  doubt ;  the  purchaser  was  an  annui- 
tant on  the  fund,  and  the  annuity  being  in  arrear,  it  was  agreed 
that  the  annuitant  should  purchase  the  reversionary  sum  at  a 
price  which  was  less  than,  and  was  to  be  deducted  from,  the  sum 
due  to  him,  which,  according  to  an  account  stated  between  the 
parties,  was  made  up  of  the  arrears  of  the  annuity  and  the  re- 
purchase money  for  the  annuity,  it  being  agreed  that  the  residue 
of  the  debt  should  be  secured  by  bond.  Under  these  circumstances, 
it  would  rather  seem  that  he  was  entitled  to  a  lien  for  the  arrears 
of  the  annuity  (which  was  given  him),  and  for  the  repurchase  money 
of  the  annuity,  and  not  the  purchase  money  at  which  the  fund 
was  valued  erroneously,  or  to  have  the  annuity  continue. 


(13.)  Specific  security  ousts  lien. 

It  is  decided  that  if  a  factor,  solicitor,  or  other  person  having  a 
specific  or  general  lien  on  goods  in  his  hands,  take  a  specific 
security,  fixing  a  particular  mode  or  time  of  payment,  the  lien  is 
totally  gone  (n),  so  far  as  respects  the  debt  for  which  the  security 
is  taken.  It  seems,  however,  to  be  altogether  a  matter  of  evidence 
of  intention  (o),  which,  in  the  event  of  the  security  fixing  a  distant 
time  of  payment,  as  in  Cowell  v.  Simpson  (n),  and  Hewison  v. 
Guthrie  (n),  is  conclusively  shewn. 

A  lien  cannot  be  claimed  so  as  to  intercept  the  performance  of 

(to)  Colyerr.  Clay,  7  Beav.  188, 195.  B.  cited  in  note,  4  Ha,  135.    And  see 

(n)  16  Yes.  276  ;  Bahh  v.  Symas,  1  Fisher   v.    Smith,    4  App.    C.  1,   aii.l 

T.  &  E.  87  ;  Chase  v.  Westmore,  5  M.  &  Chambers  v.  Davidson,  1  J.  C.  305. 

S.  180,    186 ;     ffewison  v.  Guthrie,    2  (o)  Seo  4  Ha.  136,  per  Wigram,  V.  C. 

Bing.  N.  C.  765.     And  see  Brydges  v.  And  16  Vea.  279,  280. 
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the  actual  contract  between  the  parties  whether  that  contract  is 
express  or  ia  to  be  inferred  from  a  certain  course  of  dealing  (  p). 

The  lien  may  be  superseded  by  the  course  of  business,  as  by 
having  half-yearly  payments  (q) ;  but  it  will  not  be  superseded  if  it 
was  the  practice  of  the  broker  to  keep  the  policy  until  payment  (r) ; 
or  the  parties  may  agree  that  the  lien  be  satisfied  out  of  a  cross 
account  (s). 

Where  in  a  suit  relating  to  specific  property,  a  lien  is  claimed  Jud.  Act. 
upon  it,  the  party  claiming  the  property  is  at  liberty  to  pay  into  ^ay™ent  to 
Court  the  amount  claimed,  and  a  further  sum  to  cover  interest  and 
costs,  and  will  have  the  property  given  up  to  him  (i). 


(14.)  Composition  arrangement  deeds,  hoic  affect  liens. 

A  creditor  cannot  in  general  elect  to  take  the  benefit  of  a  com- 
position deed,  framed  in  the  usual  way,  without  giving  up  any  lien 
he  may  have  upon  the  debtor's  property,  nor  without  abstaining 
from  any  stipulation  in  his  own  favour  (it),  unless  with  the  consent 
of  all  parties  (a;).  And  the  giving  up  of  such  lien  is  not  a  considera- 
tion for  a  parol  promise  to  pay  the  residue  of  the  debt  {y),  though 
it  has  been  held  that  a  voluntary  payment  made  or  security  given  by 
the  debtor  afterwards  to  such  creditor  cannot  be  recovered  back  [z). 

In  general  the  composition  deed  extinguishes  the  debt,  and,  with  Composition 
it  all  collateral  securities  in  the  hands  of  the  creditor,  whether  the  debt, 
given  at  the  time  of  or  antecedent  to  the  composition  (a).    But  how 
far  it  is  competent  for  a  creditor  to  retain  his  right  to  securities 
given  by  a  surety,  does  not  seem  in  all  cases  clear.     If  such  arcser-  Effect  on 
ration  be  contained  in  the  composition  deed  (aa),  then,  whether  the 
surety  be  a  party  to  such  deed  or  not,  the  remedy  against  the  surety 
is  kept  alive,  and  he  has  his  remedy  over  against  the  debtor  (/;) ; 

(p)  Crawshay  v.   Horn/ray,   4  B.    &  {y)  Couper  v.  Green,  7  M.  &  W.  633  ; 

Aid.  50  ;  Kirchner  v.  Venus,  12  Moo.  P.  Cockshott  v.  Bennett,  2  T.  R.  763. 
C.  361  ;  PisJier  v.  Smith,  sup.  (z)   Wilson  v.  Say,  10  A.  &  E.  82  ; 

(j)  Crawshay  v.  Homfray,  sup.  Oibson  v.  Sruce,  5  Man.  &  G.  399  ;  Took 

{r)  Fisher  v.  Smith,  sup.  v.   Tuck,   i  Bing.J  224,  and  see  cases, 

(s) Pinnock  y. Harrison,  3  M.  &  W.  532.  sup.  p.  ]  29  {<). 

(t)  Ord.  lii.  of  1875,  r.  6.  (a)  Cockshott  v.  'Bennett,  sup.;  Cowper 

iu)  Buck  V.  Shippam,  1  Ph.  694  ;  14  v.  Grcan,  sup. ;  Lewis  v.  Jones,  4  B.  &  C. 

Sim.  239;  Cullingworth  v.  Lloyd,  2  Beav.  5C  C  ;  Cragoe  v.  Jones,  8  L.  R.  Exc.  81. 
386;  Colemanv.  Waller,  3  Y.  &  J.  212.  {aa)  See  Robs.  Bky.  645,  ed.   2,  and 

{x)  Lee  V.  Lockhart,  3  My.  &  Cr.  302;  263,  ed.  3  ;  see  inf.  p.  1136. 
Duffy  V.  Orr,  1  CI.  &  F.  253.  {J})' Exp.  Giffori,  6  Vcs.  805  ;  BouUbee 
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Reservation  of  Dor  does  the  assent  of  the  surety  to  the  composition  deed  contain- 
saretur'''  ^^S  such  a  reservation  of  remedies,  put  the  surety  in  the  same 
situation  as  if  he  had  applied  to  a  Court  of  equity  to  sue  in  the 
place  of  the  creditor,  and  had  been  permitted  to  use  his  name  upon 
payment  of  the  debt  into  Court  (in  which  case  it  is  said  he  would 
not  have  been  allowed  afterwards  to  recover  over  the  residue  against 
the  principal) ;  to  effect  this  there  must  be  a  stipulation  that  the 
surety  shall  stand  in  the  creditor's  place  (c) ;  but  if  the  other 
creditors  are  not  parties  to  such  agreement  for  a  reservation  of 
remedies  against  the  surety,  the  agreement  seems  to  be  invalid  as  a 
fraud  upon  them,  unless  the  surety  thereby  deprives  himself  of  any 
remedy  over  against  the  principal  debtor  {d),  and  even  then  the  case 
seems  not  quite  free  from  doubt,  when  the  effect  of  the  composition 
is  to  extinguish  the  debt  (e).  In  cases  of  this  nature  it  is  incum- 
bent upon  the  surety,  when  sued  by  the  creditor,  to  prove  want  of 
knowledge,  on  the  part  of  the  other  creditors,  of  the  agreement  for 
the  reservation  of  remedies  against  the  surety  (/ ). 

In  an  earlier  case,  where  the  effect  of  an  agreement  for  com- 
position was  not  to  extinguish  the  debt,  the  holder  of  a  bill  drawn 
by  the  debtor  was  allowed  to  retain  the  full  amount  of  the  com- 
position on  the  residue  of  the  debt,  there  being  no  stipulation  as  to 
giving  up  securities,  and  the  acceptor  having  primd  facie  no  remedy 
over  against  the  drawer  (g).  In  this  case  the  acceptor  stood  in  a 
similar  position  to  a  surety  who  has  agreed  to  abandon  his  rights 
against  the  principal.  And  in  Cowper  v.  Sviith  (h),  where  the 
effect  of  the  composition  deed  was  to  extinguish  the  debt,  it  was 
held  that  the  creditor  might  maintain  an  action  upon  a  written 
guarantee  originally  given,  and  which  empowered  the  creditor  to 
compound  with  the  debtor  without  affecting  the  surety's  liability. 
It  may  perhaps  be  presumed,  that  the  guarantor  had  no  remedy 
over  against  the  principal  in  this  case,  or  otherwise  the  arrange- 
ment would  seem  to  be  a  fraud  upon  the  other  creditors ;  and  upon 

V.  Stulls,  18  Ves.  20  ;  Keardey  v.  Cole,  (d)  Note   to  Lewis  v.    Jones,    sup. ; 

16  L.  J.   Exc.  115  ;  North  v.    WdkC'      Davidson  v.  M'Gfregor,  8  M.  &  W.  755. 


field,  18  L.  J.  Q.  B.  214  ;  Bateson  v.      But  see  Thmnas  v.  Gourtnay,   1  B.  & 
7  L.  R.  C.  P.   18 ;  Nicholson      Aid.  1 ;   Cowper  v.  Smith,  4  M.  &  W. 


T.  Sevill,  4  A.  &  E.  683;  Fricev.  Barker,  519. 

1  Jur.  N.  S.  775,  (c)  See  Lewis  v.  Jones,  sup. 

(c)  Kearsley  v.   Cole,  sup.     And  see  (/)  Davidson  t.  M'Gregor,  sup. 

note  to  Lewis  v.  Jones,   4  B.  &  C.  506,  {g)  Thomas  y.  Courtnay,  sup, 

supposed  to  have  been  written  by  Mr,  J.  (h)  4  M.  &  W.  619, 
Holroyd,  ih,  615. 
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this  supposition  the  case  is  a  strong  authority  for  the  proposition 
above  mentioned. 

In  one  case  it  was  held,  that  the  taking  by  a  creditor  of  an 
additional  security  for  the  amount  of  his  composition  was  not  only 
void,  but  disabled  him  from  recovering  the  composition  money  (i) ; 
but  this  may  seem  pushing  the  principle  to  an  extreme  (/c). 

An  agreement  by  a  debtor,  in  a  composition  deed,  to  pay  1500Z. 
by  three  yearly  payments  of  500?.  each,  and  to  insure  his  life  for 
1500Z.  by  way  of  security,  is  not  satisfied  by  payment  of  an  instal- 
ment of  5001.,  and  insuring  them  in  the  sum  of  lOOOZ.  (l).  And 
though  a  party  taking  a  benefit  under  the  500Z.  payment  could  not, 
perhaps,  allege  breach  of  covenant  for  not  insuring  prior  thereto, 
yet  he  can  recover  his  original  debt,  on  the  ground  that  the  com- 
position deed  is  avoided  by  the  subsequent  breach  in  not  continuing 
to  insure  in  the  proper  sum  (m).  The  conduct  of  such  party 
(creditor)  may,  however,  amount  to  a  waiver  even  of  future 
breaches  (m). 

Where  a  bankruptcy  had  been  annulled,  and  a  composition  made 
under  the  sanction  of  the  Court,  it  has  jurisdiction  to  stay  an  exe- 
cution creditor  whose  rights  were  not  complete  at  the  time  of  the 
bankruptcy  (o). 


(i)  ffowden  v.  Saigh,  11  A.  &  E.  1033; 
3  Per.  &  D.  661. 

(A)  See  8  M.  &  W.  763  ;  Exp.  Peacock, 
2  G.  &  J.  27;  1  D.  &  C.  135;  Be 
Plummcr,  1  Ph.  60. 

(J,)  Watts  v.  Hyde,  2  ib.  406  ;  17  L. 
J.  Ch.  409 ;  Eyde  v.  WaMs,  12  M.  &  W. 


254  ;  13  L.  J.  Exc.  41  ;  10  Jur.  126 ; 
2  OoU.  368  ;  King  v.  Corke,  1  Ch.  D.  57, 
60,  V.  C.  Bacon. 

(m)  12  M.  &  "W.  254. 

(m)  2  Ph.  406. 

(o)  Re  Ohidley,  1  Ch.  D.  177. 
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CHAPTER  LV. 

LIEN     OF     SOLICITOR. 
Sect. 

1.  Lien  on  papers,  dc.         .... 

2.  Lien  on  funds     .         .         .         .         . 

3.  Lien  subject  to  equities  between  the  parties 

4.  Compromise  between  clients 

5.  Change  of  solicitor  ..... 

6.  Production  of  papers  .... 

7.  Trustee — client 

8.  Agency 

9.  Other  matters 

10.  Lien  under  23  d  24  Vict.  c.  127 

11.  Liability  of  solicitor  for  negligence    . 

(1.)  Lien  on  papers,  dc. 

The  lien  of  a  solicitor  is  on  papers  and  documents,  or  on  judg- 
ments and  funds,  or  under  23  &  24  Vict.  c.  127,  s.  28. 

A  solicitor  has  a  general  lien  for  his  costs,  &c.  on  the  papers  of 
his  client  in  his  hands  (a).  And  the  client  is  entitled,  in  conse- 
quence of  such  lien,  to  have  the  costs  taxed,  though  the  bill  contain 
no  item  relating  to  a  suit  at  law  or  in  equity  (6). 

The  lien  on  papers  is  general,  and  extends  to  all  costs  due  from 
the  client  to  the  solicitor  (c) ;  and  this  lien,  in  the  case  of  a  solicitor 
employed  by  an  executor,  gives  priority  to  his  general  costs  of  the 
administration  over  the  general  creditors  of  the  deceased  (d),  though 
where  the  papers  are  put  in  his  hands  merely  for  the  purposes  of 
the  administration  suit,  and  he  had  no  lien  anterior  to  the  suit,  the 
solicitor  will  be  compelled  to  produce  and  deposit  them  for  the 


(o)  Stevenson  v.  Slalcchck,  1  M.  &  S. 
535  ;  Warburton  v.  Sdge,  9  Sim.  508 ; 
Christian  v.  Meld,  2  Ha.  177. 

(6)  Se  Barker,  6  Sim.  476  ;  Re  Bice, 


2  Ke3n,  181. 

(fl)  Ee  Faithful,  6  Eq.   325,   V.   C, 
Halins. 

{d)  Warburton  v.  Edge,  sup. 
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purposes  of  a  sale  under  the  decree,  notwithstanding  his  claim  for 
the  costs  of  suit  (e). 

This  lien  of  a  solicitor  on  the  papers  of  a  chent  is  not  affected  by 
the  Joint  Stock  Companies'  Winding-up  Act(/),  and  holds  good 
where  the  suit  is  instituted  on  behalf  of  an  infant  plaintiff ;  but  the 
solicitor  has  no  lien  on  papers  which  come  into  his  hands  as  the 
solicitor  of  the  prochein  ami  of  an  infant  {g). 

Where  the   directors   of  a  company  carry  on  a  business  not  Company, 
authorised  by  the  deed  of  settlement,  the  solicitors  of  the  company 
have  no  lien  for  their  costs  on  the  papers  of  the  company  {h). 

A  solicitor  does  not,  as  against  the  creditors  of  the  deceased  On  title  deeds 
client,  acquire  a  lien  upon  the  estate  or  title  deeds  for  a  sum  paid  of  cUent. 
by  him  on  compromise  of  an  adverse  claim  to  the  estate  set  up 
after  the  client's  death  {i) ;  nor  even  for  a  sum  paid  by  him  in  dis- 
charge of  a  Hen  upon  the  title  deeds,  if  from  the  circumstances  of 
the  transaction  he  appears  to  have  made  the  payment  on  the  per- 
sonal security  of  the  executor  (j) ;  and  the  lien  does  not  reach  a 
will  of  the  client,  nor  a  deed  executed  by  hirn  in  the  solicitor's 
favour,  but  with  reservation  of  a  power  of  revocation,  at  least  if 
there  is  no  counterpart ;  nor  where  the  instrument  is  impeached  on 
the  ground  of  fraud  in  the  solicitor  (/c).  And  although,  where  title  Delivery  for 
deeds  are  delivered  to  a  solicitor  for  the  purpose  of  conducting  a  ^^^_ 
suit,  the  general  lien  will,  in  most  cases,  prevail,  yet  otherwise, 
where  they  are  delivered  for  a  specific  purpose ;  beyond  that  pur- 
pose there  is  no  lien  [1).  Thus,  where  an  equitable  mortgagee 
gives  up  the  title  deeds  to  the  mortgagor,  for  the  purpose  of  carry- 
ing out  a  sale  of  the  property,  and  the  mortgagor  for  the  same 
purpose  hands  them  to  his  solicitor,  the  lien  of  such  solicitor  is 
confined  to  the  costs  of  that  transaction  {m).  So  where  deeds  of 
conveyance  have  been  prepared  by  the  purchaser  and  transmitted 
to  the  vendor,  who  after  execution  gives  them  to  his  soKcitor  to  be 
handed  over  to  the  purchaser  on  payment  of  the  residue  of  the 
purchase  money,  and  the  purchase  is  afterwards  rescinded,  the 
solicitor  has  no  lien  on  the  deed  for  the  debt  of  the  client  (w). 

(e)  Baker  v.    Hmderson,  i  Sim.    27.  {j)  lb. 

But  see  T.  &  K.  92.  (*)  Georges  v.  G.  18  Ves.  294  ;  BaUh 

{/)  Me   Tlie    Oxford    arid   Worcester  v.  Symes,  T.  &  K.  92. 
li'xtension  and  Chestiyr  Junction  Bail,  IS  {I)  Bakh  v.    Symes,    sup;    but    see 

L.  J.  Ch.  247.  Baker  v.  Henderson,  sup. 

(jr)  1  Dan.  Ch.  Pr.  97,  ed.  .5.  (»»)  Young  v.  English,  7  Beav.  10. 

{Jh.)Phanix  Life  Ass.  Co.,\\\.kU.iZZ.  (n)  EsdaiU  v.   Oxcnhim,  3  B.  &  C. 

(i)  Cliristian  v.  Field,  sitp.  225. 

s  3    ' 
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Chap.  55. 


Bankruptcy  of 
client. 


Not  actively 
enforced. 


Eight  of 
retainer. 


Other  articles 
besides  papers. 


But  the  lien  of  a  solicitor  upon  the  papers  of  a  person  who 
becomes  bankrupt  has  been  held  to  extend  to  the  costs  of  an 
action  brought  against  the  bankrupt  subsequently, to  the  bank- 
ruptcy for  the  amount  of  the  bill  (o).  It  also  extends  to  the  costs 
of  an  ineffectual  attempt  to  compromise  with  the  creditors  before 
the  bankruptcy  (p). 

The  general  lien  which  a  solicitor  has  for  his  costs  upon  the 
papers  in  his  hands  cannot  be  actively  enforced,  and  is  merely  a 
right  to  retain  ;  whereas  his  limited  lien  upon  the  fund  realised  in 
suit  can  be  actively  enforced  {q). 

The  solicitor's  lien  on  the  papers,  &c.  of  his  client  does  not  differ 
from  any  other  lien  created  by  contract  in  respect  of  the  right  of 
retainer  (r),  nor  would  this  lien  appear  to  be  waived  or  forfeited  by 
an  order  for  payment,  or  by  attachment  for  non-payment  of  the ' 
costs,  nor  by  any  other  proceeding  against  the  person  of  the  debtor, 
any  more  than  in  the  case  of  a  mortgage  (s). 

The  solicitor's  lien  for  the  costs  of  an  action  is  not  confined  to 
deeds  and  papers,  but  extends  to  other  articles  delivered  to  him  for 
the  purposes  of  the  action  {t). 

If  shares  in  a  company  upon  which  a  solicitor  has  a  lien  for  his 
costs  are  transferred  subject  to  the  lien,  the  solicitor  does  not,  by 
acceptance  of  a  retainer  from  the  transferee,  lose  his  lien  for  the 
previous  costs  (m). 

The  lien  of  a  solicitor,  however,  on  the  papers  of  his  client, 
does  not  exist  in  respect  of  a  debt  due  from  the  client  and  his 
partners  {x). 

A  solicitor  cannot,  of  course,  derive  a  lien  from  a  party  who  has 
no  right  himself,  or  further  than  the  right  of  such  party  extends  (y). 
Thus  the  solicitor  of  a  tenant  for  life  has  no  lien  for  his  costs  on 
the  deeds  against  the  remainderman  (z). 

And  it  seems  that,  at  least  at  law,  the  mortgagee's  solicitor 


(o)  Lambert  v.  Buckmaater,  2  B.  &  C. 
616. 

(p)  Be  Leah,  6  Jur.  N.  S.  387,  L.  J. 

(?)  Bozon  V.  Bolland,  4  My.  &  C.  357, 
858. 

W  Cr,  &  Ph.  83. 

(s)  Lloyd  v.  Mason,  4  Ha.  132  ;  Savies 
T.  Btish,  Yo.  358,  inf.  ;  Snip.  Bryant,  1 
Mad.  49. 

(i)  Friswell  v.  King,  15  Sim.  191. 

(m)  General  Share  Trust  Co.  v.  Chap- 
man, 1  C.  P.  D.  771. 


{x)  Turner  v.  Deane,  18  L.  J.  Exch. 
343. 

(y)  Bell  V.  Taylor,  8  Sim.  216  ;  Eollis 
V.  Claridge,  4  Taunt.  807.  And  see 
Eider  v.  Jones,  2  Y.  &  C.  0.  0.  329,  332  ; 
Savies  v.  Vernon,  6  Q.  B.  443 ;  Smith 
V.  Chichester,  2  Dr.  &  "W.  393  ;  Franais 
V.  F.  5  De  G.  M.  &  G.  108  ;  see  Moles- 
worth  V.  Edbhins,  2  J.  &  L.  358. 

(z)  Turner  v.  Letts,  20  Beav.  185  ;  1 
Jur.  N.  S.  486.  " 
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could  not,  as  against  the  mortgagor,  claim  a  lien,  though  only  to  Mortgage, 
the  amount  of  the  mortgage  deht,  for  costs  relative  to  the  mort- 
gage transaction  due  as  between  solicitor  and  client,  beyond  the 
costs  properly  payable  by  the  mortgagor  (a) ;  although  in  the 
earlier  case  of  Ogle  v.  Storey  (b),  the  mortgagee's  solicitor  was 
allowed  to  maintain  his  lien  for  the  whole  of  his  bill  of  costs  due 
from  the  mortgagee,  on  the  ground  apparently  that  the  mortgagee 
had  pledged  the  deeds  with  his  solicitor  for  the  amount  of  his  bill, 
and  that  the  mortgagee  was  the  party  overpaid  by  receiving  the  full 
amount  of  the  mortgage  debt  (&).  So  if  on  an  intended  mortgage 
the  deeds  are  received  from  the  intended  mortgagor  and  de- 
livered by  the  proposed  mortgagee  to  his  solicitor,  and  the  mort- 
gage goes  off,  the  soticitor  will  not  have  a  lien  for  his  bill  of  costs  (c). 
The  solicitor  of  the  mortgagor  having  a  lien  for  the  costs  of  pre- 
paring the  mortgage  does  not  lose  the  lien  by  holding  the  title 
deeds  for  the  mortgagee,  and,  upon  a  sale  of  the  equity  of  redemp- 
tion by  the  trustee  in  liquidation  of  the  mortgagor,  is  entitled  to 
retain  his  costs  out  of  the  purchase  money  {d).  But  the  solicitor  of 
the  mortgagor  if  he  acts  for  the  mortgagee,  vrill  lose  his  lien  as 
against  the  mortgagee,  unless  he  expressly  reserve  it  (e).  Where 
the  solicitor  of  the  mortgagor  claims  a  lien  on  the  deeds,  he  will 
be  ordered  to  give  the  mortgagee  a  copy  of  his  bill  of  costs  (/). 
Where  a  solicitor  is  in  possession  of  deeds  of  his  client  as  mort- 
gagee, he  does  not  acquire  a  lien  thereon  for  his  general  costs  (g), 
or  for  the  costs  of  the  mortgage  deed :  the  mortgage  deed  is  his 
own,  not  the  client's  (h). 

So  where  a  solicitor  obtains  a  bill  of  exchange  which  had  been  Deposit  for 
deposited  by  his  client  vrith  a  former  solicitor  to  cover  certain  costs,  ^^  ^^^' 
he  cannot,  by  payment  of  such  costs,  without  express  contract 
with  his  client,  retain  the  bill  of  exchange  for  his  general  costs  (i) ; 
and  such  express  contract  cannot  be  established  without  proof  that 
the  solicitor  explained  to  his  client  his  rights  independently  of 
express  contract  {k). 

(a)  Wakefield  v.   Newhon,   6  Q.   B.  {g)  Petty  v.    Wathen,  7  Ha.  351 ;  14 
276.                                                                  3m.  9  ;  1  De  G.  M.   &  G.   16 ;  16  Jur. 

(b)  4  B.  &  Ad.  735  ;  1  N.  &  M.  474.  47  ;  Vaughan  v.  Fanderstegen,  2  Drew. 

(c)  PraUv.  Vizard,  5  B.  &  Ad.  808;       410. 

2  N.  &  M.  456.  (*)  Sheffield  v.  Edm,  10  Ch.  D.  291, 

{d)  Re  Messenger,  3  Ch.  D.  817,  V.  C.  C.  A. 

Bacon  ;  Calmer  v.  Ede,  40  L.  J.Ch.  185.  {i)  Gibson  v.  May,  4  De  G.  M.  &  G. 

(e)  Re  Sncll,  6  Ch.  D.  105,  M.  B.  ;  re  512. 

Masffii  cfc  Taylor,  10  w.  729,  V.  C.  HaU.  (^•)  Ih. 

{/)  Re  Bailey,  34  Beav.  392. ' 

c   g    9 
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The  lien  of  a  solicitor  on  a  deed  is  no  answer  in  detinue  against 
the  client  (Z). 

(2.)  Lien  on  funds. 

On  fund  reco-        ^  solicitor  has   a   lien  for  the  costs  of  suit  and  costs  imme- 
vered. 

diately  connected  with  costs  of  suit,  but  not  further,  upon  the  fund 

recovered  by  him  in  that  suit  (m). 

The  lien  attaches  on  alimony  in  the  hands  of  the  solicitor  (n). 
The  lien  does  not  attach  until  an  order  has  been  made  for  payment 
of  the  costs  of  the  client  out  of  the  fund  (o). 

The  lien  on  the  fund  is  not  affected  if  the  solicitor  attaches,  or 
takes  any  other  proceeding  against  the  person  of,  the  debtor  for 
the  costs,  though  he  may  thereby  lose  the  benefit  of  the  18th  sec- 
tion of  the  1  &  2  Vict.  c.  110,  as  to  an  order  of  the  Court  for 
payment  {p),  and  he  retains  this  lien  after  the  death  of  his  client 
against  the  general  creditors  (q). 

This  lien  did  not  attach  in  a  suit  in  equity  instituted  in  aid  of 
defence  at  law  (r) ;  or  where  the  suits  related  to  the  administration 
of  the  same  estate  (s). 

The  lien  upon  the  fund  recovered  in  a  suit  is  limited  to  the 
interest  therein  of  the  party  who  retained  the  solicitor  (t),  though 
other  parties  coming  in  to  take  the  benefit  of  the  suit  must  first 
Stop  order.  contribute  their  proportion  of  the  costs  (<) ;  and  in  special  cases 
this  lien  of  a  solicitor  upon  a  fund  in  Court  will  be  protected  by  a 
stop  order,  and  his  bill  of  costs  will  be  taxed,  though  the  suit  has 
not  been  brought  to  a  conclusion  (u). 

"Where  a  fund  is  made  liable  to  a  lien  for  solicitor's  costs,  the  bill 
must  be  taxed,  though  it  has  been  delivered  more  than  a  twelve- 
month (x). 

"Where  this  lien  upon  a  fund  in  Court  has  been  discharged  by 
payment  of  the  bill  of  costs,  the  solicitor  who  succeeds  to  the  dis- 

{l)  Jordan  v.  Roberts,  7  L.  T.  N.  S.  (p)  Lloyd  v.  Mason,  i  Ha.  132.    And 

68.  see  Davies  v.  Bush,  Yo.  351  ;  OBrUn 


V.  Lewis,  i  Giff.  896  ;  9  Jur.  N.  S.  620. 

iq)  Lloyd  V.  Mason,  sup. 

(r)  Sympson  v.  Prothero,  3  Jur.  K  S. 
711,  V.  C.  Wood. 

(«)  He  Sobinson,   5  ib.    1020,   V.   C. 


(m)  Bozon  v.  Bolland,  4  My.  &  C.354 
LwMS  v.  Peacock,  9  Bea.  177  ;  Hall  v, 
Laver,  1  Ha.  571  ;  4  Y.  &  0.  216 
Stedman  v.  Webb,  4  My.  &  Cr.  346 
Be  BayUy'a  Estate,  12  Ir.  CJi.  315 
overruling  Worrall  v.  Johnson,  2  J.  &  Stuart, 
"W.  214.  (i!)  Uall  V.  Laver,  sup. 

{n)  Exp.  Bremner,  1  L.  E.   P.  &  D.  (u)  Hobson  v.  Shearwood,  8  Bea.  486. 

25i.  (x)  De  Bay  v.  Griffin,  10  Ch.  291. 

(o)  Lordv.  Colmn,  2  Dr,  &  9m,  S2. 
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charged  solicitor  has  not  (or,  at  least,  on  the  equity  side  of  the 
Exchequer  had  not)  any  lien  on  the  fund  for  the  sum  paid  by  him 
in  discharge  of  the  original  lien,  but  has  a  lien  only  in  respect  of 
the  business  actually  done  by  him  [y). 

Though  a  solicitor  has  no  lien  on  the  fund  in  Court,  yet  when 
the  solicitor  is  changed  he  is  entitled  to  an  order  that  no  order 
shall  be  made  in  the  suit,  by  way  of  compromise  or  otherwise,  for 
payment  of  money  to  his  former  client  without  notice  to  him  {z). 

The  lien  attaches  on  money  of  the  client  in  the  hands  of  the 
solicitor  to  abide  the  result  of  the  suit  {a). 

Where  a  fund  has  been  transferred  into  the  joint  names  of  the 
client  and  solicitor  without  any  declaration  of  trust,  the  lien  of  the 
solicitor  for  costs  of  proceedings  connected  with  the  transfer 
remains  (6). 

(3.)  Lien  subject  to  equities  between  the  parties. 

The  solicitor's  lien  is  also  subject  to  any  equity  between  the  Setoff, 
parties ;  and  therefore,  when  there  is  a  set  oif  of  costs  of  suit 
payable  by  the  defendant  against  the  sum  found  due  from  the 
plaintiff,  the  lien  of  the  defendant's  solicitor  only  extends  to  the 
amount  of  the  ultimate  balance  due  from  the  plaintiff  (c) ;  but  the 
set  off  is  only  effectual  in  the  same  suit,  or  action,  or  award  {d). 

So  there  is  a  set  off  where  the  plaintiff  recovers  against  some  of 
the  defendants,  and  has  to  pay  the  costs  of  others  (e),  even  though 
the  defendants  appear  by  separate  solicitors.  But  a  set  off  of  costs 
in  separate  actions  or  suits,  which  before  the  Jud.  Act  was  allowed 
at  law  but  not  in  equity,  is  subject  to  the  solicitor's  lien  on  the 
judgment  at  law  for  his  costs  (/). 

Where  proceedings  are  carried  on  in  two  different  matters,  there 
is  no  reason  why  the  rules  respecting  set  off  should  apply ;  it  would 

(?/)  IrviTig  V.  Viana,  2  Y.  &  J.  70.  Hall ;    Pringle    v.    Gloak,    10  ib.    676, 

(a)  Verity  v.  Wylde,  4  Drew.  427  ;  28  M.  K.  (in  the  Chancery  Division).     And 

L.  J.  Ch.  561.  George  v.  EUton,    1  Sc.  518  ;  1  Bing. 

(a)  Hanson  v.    Seece,    3  Jur.    N.  S.  N.  C.513;  Lees  v.  Reffitt,  sup.;  Bawlings 

1204,  V.  C.  Wood ;    Verity  v.    Wylde,  v.  Sewell,  7  Sc.  230  (in  the  C.  L.  divi- 

sup.  sion.) 

(J)  Re  Bobimon,  sup.  (e)  George  v.  Elston,  sup. 

(c)  Bawtreey.  Watson,  2  Keen,  713.  (/)  Harrison  v.  Bainbridge,  2B.  &C. 
And  see  Bider  v.  Jones,  2  Y.  &  C.  C.  C.  800  ;  Hall  v.  Ody,  2  B.  &  P.  28  ;  and 
329  ;  Lees  v.  Beffitt,  3  A.  &  E.  707.  see   Wright  v.  Mvdie,   1  S.   &  S.  266  ; 

(d)  Caltell  V.  Simons,  6  Bea.  304  ;  Lees  v.  Beffitt,  sup.  ;  George  v.  Elston, 
Roharts  v.  Buie,   8  Ch.  D.   198,  V.  C.  sup. ;  Exp.  Cleland,  2  Ch.  808, 
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then  interfere  with  the  lien  of  the  solicitors  (gr).     But  where  the 
solicitor  has  a  lien  on  a  fund  in  his  hands  to  abide  the  result  of  an 
action  which  is  decided  in  favour  of  his  client,  a  set  off  in  another 
action  will  not  oust  the  lien  (h). 
General  rule  By  Gen.  Kule  (i),  no  set  off  of  damages  or  costs  between  the 

parties  shall  be  allowed  to  the  prejudice  of  the  attorney's  lien  for 
costs  in  the  particular  suit  against  which  the  set  off  is  sought ; 
provided,  nevertheless,  that  interlocutory  costs  in  the  same  suit 
awarded  to  the  adverse  party  may  be  deducted.  Under  the  rule,  where 
there  are  judgments  in  different  actions  or  on  a  single  award  under 
a  reference  of  different  actions,  the  lien  for  costs  is  protected  (k). 

The  lien  which  a  solicitor  has  upon  a  judgment  for  his  costs  is 
merely  a  claim  to  the  equitable  interference  of  the  Court  to  have 
that  judgment  held  as  a  security  for  his  costs  (l).  The  lien  is  not 
equivalent  to  an  assignment  of  or  charge  on  the  judgment,  nor  does 
it  constitute  the  client  a  trustee  for  the  solicitor,  so  as  to  pre- 
vent a  set  off  by  the  defendant  of  another  judgment  against  the 
client  (m). 

In  Chancery,  however,  it  is  said  that  the  client  to  whom  the 
costs  are  payable  by  name,  is  a  trustee  for  his  solicitor,  and  a 
set  off  of  a  debt  due  by  the  client  was  not  permitted  (n) ;  but  it  has 
been  considered  that  the  expressions  in  that  case  were  too  wide, 
and  that  the  Court  only  interfered  to  prevent  a  debt  being  set  off 
against  an  execution  for  the  costs,  except  on  the  terms  of  the 
solicitor's  lien  being  discharged  (o). 


(4.)  Compromise  by  clients. 
The  Court  cannot  prevent  a  bond  fide  settlement  of  cross  actions 
by  the  parties  themselves,  although  it  might  have  the  effect  of 

(g)  Throgmortm   v.    Crowley,  3  Eq.  "W.    R.  943,  V.    0.  Kiudersley  ;    Alii- 

199,  V.  C.  Wood ;  Colldt  v.  Prestmi,  15  ancc  Bank  v.  Bolford,  16  0.  B.  N.  S. 

Bea.  458.  460. 

{h)  Hanson  v.  ifcccc,  3  Jur.  N.  S.  1204,  {I)  Barker  v.  St.  Quentin,  12  M.  &  W. 

v.  0.  "Wood.  451  ;   Sough  v.  Edwards,  2  Jur.  N.  S. 

(i)  No.  63,  Ha.  T.  1853.     See  Archb.  814,  Exo.  ;  26  L.  J.  Exo.  54. 
Pr.  by  Prentice,  140—2,  ed.  12.  (m)  Mercer  v.   Graves,  7  L.  R.  Q.  B. 

(k)  Stephens  v.  Weston,  3  B.  &  C.  535  ;  499,  505—6. 
Watson    V.    Maskell,    1    Bing.   N.    C.  (ra)  Exp.   Cleland,  2  Ch.  813,   L.   J. 

366  ;  Cowell  v.  Betteley,  10  Bing.  432  ;  Cairns  ;  Exp.  Smith,  3  ib.  125. 
Domett  V.  Helyer,  2  Dowl.  540  ;  Little  v.  (o)  Mercer  v.  Graves,  sup.    See  Leader, 

Phiipotts,   2  B.  &  S.   383  ;  8  Jur.  N.  S.  2  L.  R.  A.  &  E.  314. 
1175,     But    see  Jcnner  v.    Morris,    11 
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depriving  one  of  the  attorneys  of  his  costs,  his  client  having  become 
insolvent  {p).  But  where  the  clients  colluded  to  deprive  the 
solicitor  of  his  costs,  the  Court  made  an  order  that  either  the 
plaiutiff  or  the  defendant  should  pay  the  solicitor's  costs  (q).  The 
Court,  however,  must  be  satisfied  that  there  is  collusion  (r). 

A  settlement  whilst  the  result  of  proceedings  was  doubtful,  was 
held  not  to  be  fraudulent  (s).  Whilst  the  sum  to  be  paid  for  the 
compromise  remains  unpaid,  the  Court,  without  disturbiag  the 
arrangement,  will  direct  sufficient  of  it  to  be  applied  in  payment  of 
the  solicitor's  lien  (t).  A  compromise  in  the  suit  behind  the  back 
of  the  solicitor  will  not  prejudice  his  Uen  (u). 


(5.)  Change  of  solicitor. 

If  the  client  during  a  cause  substitute  another  solicitor,  the  dis- 
charged solicitor  cannot  prevent  the  cause  coming  to  a  hearing 
subject  to  his  lien  {x) ;  nor  can  he  prevent  his  client  discontinuing 
the  action,  subject  to  the  costs  incurred  {y).  But  he  may  retain 
the  papers  until  his  bill  is  paid  (z). 

If,  on  the  other  hand,  the  solicitor  discharge  himself,  as  by  Solicitor  dis- 
refusing  to  proceed  without  payment  of  his  bill,  or  by  the  retiring  Umself. 
of  one  of  the  partners,  or  by  sale  of  his  business,  or  if  he  be 
arrested  and  be  lying  in  prison  (a),  the  Court  will  compel  him  to 
give  over  the  papers  to  the  new  solicitor,  saving  his  lien  upon 
them  (b). 

Dissolution  of  a  firm  amounts  to  a  discharge  of  the  client  by  the 
solicitors,  because  the  client  is  entitled  to  the  services  of  all  (c). 

Where  a  plaintiff  has  had   successive  solicitors  and  the  last  Successive 

soUcitoiB. 

(p)  Brimsdon  v.  Allard,  2  E.  &  E.  19  ;  162. 

28  L.  J.  Q.  B.  306.  (»)  Richards  v.  JPlatel,  Cr.  &  Ph.  82. 

(?)  Exp.  Games,  33  L.  J.  N.  S.  317,  (a)  He  Williams,  6  Jur.  N.  S.  908. 

Exc.  ;  3  H.  &  C.  294.  (t)  Colegrave  v.  Manley,  T.  &  E.  400 ; 

(r)  aiennon  v.  O'DonogJitie,  13  L.  T.  ffeslop  v.  Metcalf,  3  My.  &  Cr.    183  ; 

N.  S.  207.  affirming  8  Sim.  628  ;  Sobinsv.  Golding- 

(s)  He  Sullivan,  4  L.  K.  Q.  B.  153.  Mm,  13  Eq.  442,  V.  C.  Malins ;  Griffiths 

if)  Lowndes  v.  Davies,  3  C.  B.  808  ;  v.   (?.  2  Ha.  587  ;  Scott  v.  Frnning,  15 

Slater  v.  Maym-  of  Sunderland,  33  L.  J.  L.  J.  Ch.  88  ;  9  Jur.  1085  ;  Gregory  v. 

N.  S.  Q.  B.  37  ;  9  L.  T.  N.  S.  422.  Cresswell,  14  L.  J.  Ch.  300  ;   WiUcm  v. 

(u)   White  V.    Pearce,    7    Ha.    276 ;  Emmet,   19   Beav.    233 ;     Coppinger  v. 

Twynan  v.  Porter,   11  Eq.   181,  V.  C.  SynnoU,  3  Ir.  C.  L.  563. 

Bacon.  (c)  Bawlinson  v.  Moss,  7  Jur.  N.  S. 

(x)  O'Dea  v.  O'D.  1  Sch.  &  Lef.  315.  1053,  V.  C.  Wood. 

{y)  Merrywetlier  v.  Mellish,   13  Yes. 
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Cbaf.  56, 


solicitor  receives  out  of  the  fund  in  Court  a  gross  sum  in  satis- 
faction of  all  the  costs,  the  lien  of  the  former  solicitors  is  gone  and 
their  only  remedy  is  against  the  last  solicitor  (d). 

The  new  solicitor  is  entitled  to  the  papers,  if  a  suit  is  pending, 
for  the  purposes  of  the  suit ;  and  if  the  business  is  conveyancing, 
for  the  purpose  of  completing  the  matter  (e).  In  such  cases  a 
schedule  of  the  papers  should  be  made  out  (/). 


Production 
ordered  not- 
withstanding 
UeA. 


Change  of 
partnership. 


(6.)  Production  of  papers. 

The  Court  will  not  allow  the  lien  of  the  solicitor  to  cause  the  loss 
of  the  property,  but  will  order  the  production  of  the  papers  on  a 
deposit  of  a  sufficient  sum  to  cover  the  amount  of  the  bill  and  costs 
of  taxation  (g).  So  the  lien  of  a  solicitor,  as  against  his  client,  on 
an  original  decree,  does  not  entitle  him  to  withhold  its  production 
on  application  for  that  purpose  made  by  the  opposite  party,  for  the 
view  of  correcting  a  clerical  error  (h).  So  a  solicitor,  having  a  lien 
for  costs  due  to  him  from  the  defendant  in  a  suit,  was  ordered  to 
produce  the  deed  to  be  proved  on  the  part  of  the  plaintiff,  and  to 
pay  the  costs  of  refusal  (i) ;  and  it  may  be  noticed  that  on  the  same 
principle,  a  broker  who  has  a  lien  on  a  policy  of  assurance  for 
premiums  paid  by  him,  will  be  compelled  to  produce  it  in  an  action 
against  the  underwriters  by  the  assured  (/c) ;  and  whenever  the 
solicitor  has  deeds  and  papers  of  his  client  which  he  refuses  to 
deliver  up,  the  Court  has  jurisdiction  to  order  him  to  deliver  them 
and  the  bill  of  costs,  the  client  offering  to  pay  what  shall  be  found 
due  {I) ;  but  the  Courts  of  common  law  could  not  grant  such  an 
application  when  made  by  a  mere  nominal  trustee,  where  the 
interests  of  various  parties  are  involved,  who  do  not  all  concur  (m). 

The  lien  of  a  firm  upon  papers  which  come  originally  into  their 
hands,  does  not  extend  to  demands  made  by  some  of  the  firm,  in 
respect  of  business  done  by  them  as  constituting  a  former  and 
different  partnership  (ra)  ;   though  it  is  otherwise  where,  though 


{d)  Momington  v.  Wellesley,  4  Jur. 
N.  S.  6,  V.  C.  "Wood. 

(e)  Sawlinson  v.  Moss,  7  ib.  1053,  V.  C. 
Wood. 

(/)  n- 

{g)  Richards  v.  Platel,  Cr.  &  Ph.  82. 

(h)  Bird  v.  Heath,  6  Ha.  236. 

(i)  Brasnngton  v.  5.  1  S.  &  S.  465 ; 
Hope  V.  Liddell,  20  Beav.  438  ;  7  De  G. 
M.  &  G.  331 ;  1  Jur.  N.  S,  665  ;  LockeU 


V.  Gary,  10  Jur.  N.  S.  144,  M.  R. 

(k)  Hwnter  v.  LeatUey,  10  B.  &  0.  868  ; 
LI.  &  W.  125. 

{I)  In  re  Mwnay,  1  Russ.  519.  And 
see  6  &7  Vict.  c.  73,  a.  37  ;  Ee  Aitkin, 
4  B.  &  Aid.  49. 

(m)  M  Bunting,  2  A.  &  E.  467. 

(»)  Me  Fm-slum,  16  Sim.  121 ;  17  L. 
J.  Ch.  61  ;  Felly  v.  Waiken,  7  Ha. 
351  ;  14  Jur.  9  ;  1  De  G.  M.  &  G.  16  ; 
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there  is  a  change  of  partners,  the  risrht  is  continued  from  one 
partner  to  another  (o). 


(7.)  Trmtee-dient. 

The  solicitor  of  a  trustee  has  no  lien  upon  the  trust  fund,  either 
at  law  or  in  equity,  for  the  general  costs  of  the  trusts,  although  the 
trustee  himself  on  paying  those  costs  might  himself  take  them  out 
of  the  fund  (p). 

On  appointment  of  a  new  trustee  in  hankruptcy  the  solicitor  of 
the  old  trustee  is  entitled  to  a  lien  on  the  papers  for  his  costs  (r). 

A  trustee  cannot  refuse  to  produce  the  trust  deeds  on  the  ground 
that  his  solicitor  claims  a  lien  on  them,  but  the  time  for  produc- 
tion will  be  extended  to  enable  him  to  pay  the  costs  (s). 

The  deeds  will  be  ordered  to  be  produced  if  the  cestuis  que  trust 
agree  that  the  lien  of  the  solicitor  shall  be  transferred  to  the  fund 
in  Court  (<). 

If  the  solicitor  of  the  trustee  receives  documents  with  notice  that 
they  belong  to  a  trust,  he  is  liable  to  the  same  remedies  for  pro- 
duction, as  his  client,  the  trustee,  is  liable  to  his  cestuis  que 
trust  {u). 

Where  a  trustee  holds  mortgages  on  which  his  cestuis  que  trust 
have  a  lien  for  a  breach  of  trust,  the  solicitor's  lien  on  the  mortgage 
deeds  for  his  costs  is  subject  to  the  claim  of  the  cestuis  que 
trust  (x). 

The  solicitor  for  an  executor  is  entitled  to  a  lien  on  the  deeds  of  Solicitor  of 
the  estate  if  the  executor  or  his  estate  is  not  indebted  to  the  estate  *^*°"  "' 
of  the  testator  (y). 

Trustees  of  a  settlement  are  entitled  to  its  production  whilst  the 
lien  for  the  costs  of  preparing  it  are  unpaid  (a). 

16  Jur.   47  ;    Vaughan  v.  Vanderstegen,  V.  C.  Turner. 

2  Drew.  410.  {t)  Francis  v.  F.  2  De  G.  M.  &  G.  73. 

(o)  Gregory    v.    Cresswell,    14   L.   J.  (m)  75. 

Ch.  300.  \x)  lb.     See  13  Mo.  P.  C.  344. 

(p)  Mall  V.  Lavcr,  1  Ha.   571  ;  4  Y.  (y)  Turner  v.  Letts,  7  De  G.  M.  &  G. 

&C.  216  ;   TForrallv.  Har/ord,  8  Ves.  4  ;  243  ;  1  Jur.  N.  S.  1057.     See  ffome  v. 

Fraser  v.  Burgess,  13  Mo.   P.   C.  344 ;  Shepherd,  3  Jur.    N.    S.    806,    V.    C. 

IdglUfoot  V.  Keane,  1  M.  &  W.  745.  Stuart. 

(r)  Exp.   Yalden,  4  Ch.  D.  129,  C.  A.  (a)  Re  Cfregson,  26  Beav.  87. 

(*)  Ooodchap  v.  Weaving,  16  Jur.  586, 
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(8.)  Agency. 

An  executor  or  trustee  who  acts  in  a  cause  as  solicitor,  is  personally 
entitled  to  his  costs  out  of  pocket  only,  without  a  very  express 
agreement  to  the  contrary;  hut  is  allowed  as  against  the  estate  that 
proportion  of  the  whole  costs  which  the  town  agent  is  entitled  to 
recover  (6). 

Where  the  solicitor  is  indebted  to  the  client,  and  is  also  indebted 
to  his  agent,  the  agent  of  the  solicitor  cannot,  as  against  the  client, 
retain  out  of  the  proceeds  of  the  suit  more  than  the  amount  of  the 
agency  in  that  particular  cause,  and  cannot  retain  the  full  amount 
of  the  costs  due  to  the  solicitor  in  that  cause  (c). 

The  London  agent  can  only  retain  the  deeds  of  the  country 
client  so  long  as  the  debt  due  from  the  client  to  the  country 
solicitor  remains  unsatisfied,  and  only  to  the  extent  of  the  debt 
in  the  particular  business  (d).  Beyond  this  a  town  solicitor  has 
no  lien  on  the  country  client's  deeds,  he  looks  only  to  the  country 
solicitor  (e). 

The  lien  of  the  London  agent  is  not  affected  by  the  change  of  the 
country  solicitor  (/),  nor  does  the  death  of  the  solicitor  affect  his 
lien  {g). 

The  town  agent  has  a  lien  for  his  agency  bill  in  that  particular 
suit  on  money  and  papers  received  in  it  Qi).  If  he  give  up  posses- 
sion, even  through  mistake,  the  lien  is  lost ;  but  if  deprived  of  pos- 
session vwongfuUy  he  may  maintain  trover  {i). 

A  London  solicitor,  acting  as  agent  for  a  country  solicitor,  has  a 
general  lien  against  the  country  solicitor  upon  any  money  recovered 
in  an  action,  for  all  costs  for  agency  business  and  disbursements 
due  from  the  country  solicitor,  whether  in  the  particular  action  or 
in  any  other  proceedings ;  but  as  between  the  town  agent  and  the 


(6)  Burge   v.   Bruiton,    2    Ha.   373;  7  Car.  &  P.  587  ;  Re  ATidrew,  30  L.  J. 

Moore  v.  Frowd,  3  My.   &  Or.  45  ;  Ora-  Exo.  403  ;  7  H.  &  N.  87. 

dock  v.  Piper,  1  Mao.  &  G.  665  ;  14  Jnr.  (e)   Waller  \.  Holmes,  1  Jo.  &  H.  239; 

97 ;  BrougUon  v.  B.  5  De  G.  M.  &  G.  Peatfidd  v.  Barlow,  8  Eq.   61,   V.  C. 

160 ;  1  Jur.  N.  S.  965 ;  Manson,  v.  Baillie,  Malins  ;    Gockaym  v.   Harrison,   15  ib. 

2  MoQu.  82,  91.  298,  M.  E. 

,     (c)  White  Y.  Royal  Exchange  Assurance,  (/)   fTardv.  ife/jpZc,  15Ves.  297. 

1  Bing.  20.  (g)  Exp.  Forshaw,  16  Sim.  121. 

(d)  Bray  v.  Hine,  6  Pri.  203  ;  Moody  {h)  Dicas  v.  StoekUy,  sup. 

V.  Spencer,  2  D.  &  R.  6;  Dicas  v.  Stocklef,  .     (i)  Ih. 
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client,  the  lien  of  the  former  extends  only  to  the  costs  of  the  par- 
ticular action  in  which  he  is  engaged  (k). 


(9.)  Other  matters. 

A   solicitor  has  not  a  lien  on  the  rents  received  by  him  in  a 

cause  without  the  authority  of  the  Court,  after  an  order  for  the 

appointment  of  a  receiver  (l). 

The  lien  of  a  solicitor  on  a  judgment  for  his  bill  of  costs  is  not  Statute  of 

lunitations, 
affected  by  the  lapse  of  six  years  and  the  consequent  loss  of  his 

action,  as  by  the  old  Statute  of  Limitations  the  remedy  is  barred 

and  not  the  debt  {m) ;  in  like  manner  as,  although  the  statute  may 

have  run  against  the  demand,  yet  if  a  creditor  obtain  possession  of 

goods  on  which  he  has  a  lien  for  a  general  balance,  he  may  hold 

them  for  that  demand  by  virtue  of  the  hen  (n). 

An  attorney  practising  in  a  Court  to  which  he  did  not  belong, 
could  not  recover  his  costs,  and,  therefore,  had  no  lien  for  them  (o). 

A  clerk  in  Court  in  the  Exchequer  (equity),  had  a  lien  upon  the 
fund  in  Court,  and  also  upon  the  decree,  and  other  documents  in 
the  cause,  in  respect  of  his  fees  and  disbursements  just  as  a 
solicitor  (p). 

A  town  clerk  has  a  lien  upon  the  papers  of  the  corporation,  with  Corporation 
respect  to  which  he  has  done  work  as  a  solicitor,  but  not  on  such 
as  he  received  merely  as  town  clerk,  nor  for  business  done  in  that 
character  (q). 

Commissioners  for  taking  acknowledgments  of  married  women  Commissioners 
have  a  lien  for  their  fees  on  the  deed,  certificate  of  execution,  and  a^knowledg- 
other  documents.     But  one  commissioner,  without  authority  for  ^^^^-  • 
that  purpose,    cannot  retain   the  instruments   on  behalf  of  his 
colleague  (r). 

A  solicitor  may  assign  a  debt  due  to  him  for  costs,  and  his  lien  Assignment  of 
upon  any  documents  for  such  costs  (s) ;  and  he  is  entitled  to  add      "" 

{k)  Lawrence  v.  Fletcher,   12  Ch.  D.  (p)  Potter  v.  Hyatt,  2  Y.  &  C.  Exo. 

858,  J.  Fry.  112.  . 

(1)   IFickens  v.  Townshend,  1  Euss.  &  (?)  King  v.  Sankey,  5  A.  &  E.  423. 

M.  361.  (»■)  Exp.  Grove,  3  Bing.  N.   S.    304. 

(w)  HigginsY.  Scott,  2  B.  &  Ad.  413;  And  see  Uollis  v.   Olaridge,  4  Taunt. 

In  re  Broomhead,   16  L.  J.  Q.   B.  355;  807  ;  Blacl-bourn  v.  Brown,  1  Bing.  277. 

but  see  new  act,  inf.  p.  636.  (s)  Bull  v.  Faulkner,  2  De  G.   &  S. 

(«)  Spears  v.  SartUy,  3  Esp.  81.  772  ;  13  Jur.  93. 

(o)  Latham  v.  Syde,  1  Or.  &  M.  128. 
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Chap.  53. 


parted  with. 


to  his  lien  the  costs  incurred  by  him  in  defending  his  right  to  the 
lien  (t). 

A  solicitor  does  not  lose  his  lien  by  placing  the  document  in  the 
hands  of  a  trustee  or  agent  reserving  the  lien  (u).  Whether  an 
action  could  before  the  late  act  be  brought  by  a  solicitor  to  establish 
his  Hen  and  to  what  extent,  see  (x) ;  it  could  not  if  there  were 
another  suit  in  which  the  application  could  be  made  (y). 


Declaration  of 
lien. 


(10.)  Lien  under  23  cd  24  Vict.  c.  127. 

Before  the  passing  of  this  act,  it  was  held  (z)  that  a  solicitor  had 
no  lien  for  costs  against  real  estate  either  at  law  or  in  equity. 

By  sect.  28  of  the  act,  it  is  enacted  that  in  every  case  in  which 
a  solicitor  shall  be  employed  to  prosecute  or  defend  any  suit,  matter, 
or  proceeding  in  any  court  of  justice,  it  shall  be  lawful  for  the  court 
or  judge  before  whom  any  such  suit,  matter,  or  proceeding  has 
been  heard,  or  shall  be  depending,  to  declare  such  solicitor  en- 
titled to  a  charge  upon  the  property  recovered  or  preserved,  and 
upon  such  declaration  being  made,  such  solicitor  shall  have  a 
charge  upon  and  against,  and  a  right  to  payment  out  of,  the  pro- 
perty, of  whatsoever  nature,  tenure,  or  kind  the  same  may  be, 
which  shall  have  been  recovered  or  preserved  through  the  instru- 
mentality of  any  such  solicitor,  for  the  taxed  costs,  charges,  and 
expenses  of,  or  in  reference  to,  such  suit,  matter,  or  proceeding ; 
and  it  shall  be  lawful  for  such  Court  or  judge  to  make  such  order 
or  orders  for  taxation  of,  and  for  raising  and  payment  of,  such 
costs,  charges,  and  expenses  out  of  the  said  property,  as  to  such 
Court  or  judge  shall  appear  just  and  proper. 

And  it  is  also  provided  by  the  same  section,  that  all  conveyances 
and  acts  done  to  defeat,  or  which  shall  operate  to  defeat,  such  charge 
or  right  shall,  unless  made  to  a  bond  fide  purchaser  for  value 
without  notice,  be  absolutely  void  and  of  no  effect  as  against  such 
charge  or  right,  provided  always  that  no  such  order  shall  be  made 
by  any  such  Court  or  judge  in  any  case  in  which  the  right  to  recover 
payment  of  such  costs,  charges,  and  expenses,  is  barred  by  any 
Statute  of  Limitations. 
Order  for  pay-       By  the  27th  section  of  the  same  statute,  it  is  enacted  that  when- 


Purohaser  for 
value  without 
notice. 


(i)  Imcos  v.  Peacock,  9  Beav.  177, 
180-1. 

{u)  Watsm,  Y.  Lym,  7  De  G.  M.  &  G. 
288. 

{x)  Stedman  v.    Webh,  i  My.  &  Cr. 


346. 

{y)  lb. 

{z)  Shaw  v.  Nmle.  6  H.  L.  C.  681 ;  i 
Jur.  K  S.  695—7 ;  disapproving  of 
BwrmaUy  v.  Powell,  Amb,  102. 
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ever  a  decree  or  order  is  made  by  the  Court  of  Chancery  in  which  the  ™^"*  ""*  "* 
payment  of  any  costs  previously  taxed,  either  in  the  suit  or  pro- 
ceeding in  which  such  decree  or  order  is  made,  or  in  any  other  suit 
or  proceeding,  is  ordered,  and  whether  the  certificate  of  such  previous 
taxation  have  been  made  before  the  passing  of  the  act,  or  be  made 
thereafter,  it  shall  be  lawful  for  the  Court  or  judge  making  such 
decree  or  order,  to  order  and  direct  the  amount  of  such  costs  as 
taxed,  including  the  costs  of  taxation  as  ascertained  by  the  said 
certificate,  to  be  paid,  with  interest  (zz)  thereon  at  the  rate  of  41.  per 
cent,  per  annum,  from  the  date  of  the  certificate,  the  amount  of  such 
interest  to  be  verified  by  af&davit,  and  to  be  payable  and  recoverable 
out  of  the  same  fund,  or  in  the  same  manner  as  the  amount  of  such 
costs. 

Although  the  fact  that  a  solicitor  had   no   lien   for  his   costs  Act  applies  to 
against  real  estate,  may  have  suggested  the  passing  of  the  act,  it       P"^   ^    • 
nevertheless  applies  to  property. of  all  kinds  (a). 

A  liberal  construction  is  put  on  the  word  "  preserved ;  "  where  a  Property 

T)r6S6irv6cl 

receiver  had  been  appointed  of  the  real  estate  of  an  infant  tenant  in 
tail,  it  was  held  that  the  estate  was  "  preserved  "  within  the  meaning 
of  the  act  (b),  whether  the  appointment  of  the  receiver  were  ad- 
verse (c)  or  by  consent  (d).  And  where  the  suit  is  for  the  benefit 
of  all  parties,  as  an  administration  suit,  the  lien  attaches  irrespec- 
tive of  the  interest  of  the  client  (rf).  This  however  does  not  apply 
if  nothing  has  been  done  beyond  the  appointment  of  a  new  trustee 
and  the  direction  as  to  accounts  (/).  So  where  a  trustee  having 
a  beneficial  interest  defended  a  suit  against  a  claim  made  upon  the 
whole  estate,  the  solicitor  of  the  trustee  had  a  lien  under  the  a.ct{g). 
Protecting  an  easement  of  real  property,  as  a  right  to  light,  is  not 
a  "preserving  "  of  property  (h) ;  and  where  the  client  was  a  tenant 
in  tail,  who  died  without  barring  the  entail,  the  lien  was  held  not 
to  attach  (i);  but  this  latter  case  has  been  considered  at  variance 
with  Bailey  v.  Birchall  {k).  Foreclosure  obtained  for  the  client 
is  sufficient  (Z).      The  act  applies,  though  the  incumbrance  the 

(zs)  See]  Lippard  v.  Micketts,^  14  Eq.  L.  C.  for  M.  R. 
291,  V.  C.  Bacon.  (?)  Sulley  v.  £.  8  Ch.  D.  479,  C.  A. 

(a) Birchall y.Pugm,  10 L.  E.G.  P.  399.  (,h)  Foxon  v.  Gascoigne,  9  Ch.  654. 

(b)  Baile  v.   B.    13   Eq.  497,  V.  C.  (i)  Bcrrie  v.  Howitt,  9  Eq.  1. 
Wickens.  (^)  2  H.  &  M.  371  ;  ife  Kecme,  12  Eq. 

(c)  Twynan  v.  Porter,   11  ib.  181,  V  120,  V.  C.  "Wickens. 

C.  Bacon.  (')   IFilson  v.  Rcmnd,  4  GifF.  416  ;  10 

(i)  Bailey  v.  Birchall,  2  H.  &M.  371;  Jur.  N.  S.  34  ;  Scholejkld  v.  Lockwood, 

11  Jiir.  N.  S.  57.  7  Kq.  83,  M.  E. 
(/)  FinkerUm  v.  Boston,  16  Eq.  490, 
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subject  of  the  suit  is  valueless,  if  it  is  a  cloud  on  the  title  (m).  And 
the  term  "  property  recovered,"  includes  a  judgment  obtained  by 
the  client  (n). 

The  costs  of  obtaining  judgment  in  an  action  of  detinue  for  goods 
in  a  county  court  attaches  to  the  proceeds  of  the  goods  paid  into 
Court  in  an  administration  suit  (o). 
infaDts.  The  act  does  not  apply  to  an  infant  plaintiff  or  defendant ;  but 

when  the  infant  comes  of  age  and  adopts  the  suit,  a  declaration  of 
charge  will  be  made  (p).  The  act  applies  to  the  costs  of  establish- 
ing an  infant's  title  under  the  Declaration  of  Titles  Act  (q),  and 
of  a  suit  for  partition  and  sale  (r). 

The  lien  attaches  On  the  proceeds  of  sale  of  a  ship  sold  under  a 

subsequent  suit,  when  the  former  suit  was  successfully  defended  (s), 

and  in  priority  to  claims  for  necessaries  and  wages  (t). 

In  what  Court        The  application  must  be  made  in  the  branch  of  the  Court  to 

must  te'mtdT  which  the  suit  is  or  was  attached  (m)  ;  and  it  maybe  made  after  the 

suit  has  been  dismissed  (x). 

The  Court  to  which  application  must  be  made  is  the  Court  or 
judge  by  whom  the  cause  was  heard,  e.g.,  the  judge  at  Nisi  Prius, 
as  distinguished  from  the  Division  of  the  High  Court  to  which 
the  cause  is  attached  (j/).  The  whole  object  of  the  section  is  to 
give  a  discretion  to  the  Court  or  judge  who  tried  the  cause  (z). 
If  the  cause  at  Nisi  Prius  was  referred  or  turned  into  a  special 
case,,  the  Court  in  banco  would  probably  be  the  proper  Court. 
The  order  can  still  be  made  by  the  original  Court  or  judge, 
although  the  property  has  been  made  the  subject  of  an  administra- 
tion suit  in  another  Court  (a),  which  Court  has  no  jurisdiction  to 
make  the  order  (&). 

The  order  cannot  be  made  in  the  matter  of  a  solicitor,  but  only 

(m)  Jones  v.  Frost,  7  Ch.  773.  (x)  Jones  v.  Frost;  sup. ;  He  Heinrich, 

(»)  BircTiall  v.  Pugin,  10  L.  R.  C.  P.  supt 
897.  (2/)  Owen  y.  Eenshm,  7  Oh.  D.  385, 

(o)  Oatlow  T.  a  2  G.  P.  D.  362.  V.  C.  HaU ;  Siggs  v.  Schraeder,  3  C.  P. 

(,p)  Bonser  v.  Bradshaw,  4  Giff.  260  ;  D.  252  ;  oremilmgFxp.  Seaman;  Wil- 

7  Jur.  N.  S.  231  ;  9  ih.  1048  ;  10  W.  R.  sm  v.  Eood,  10  Jur.  N.  S.  592 ;  3  H.  & 

481  ;  Baile  v.  B.    13  Eq.    497,  V.    0.  C.  148 ;  Cailow  v.  C,  sup. 
Wiokells,;  Prileha/rd  v.   Roberts,  17  ib.  [z)  Heinrich  y.  SiUton,sup,  ;  Siggs  v. 

222,  V.  C.  Hall.  Schraeder,  sup. 

{q)  25  &  26  Vict.  o.  67.  (a)  Fxp.  Seanum,^  sup.;  Cailow  v.  C. 

(r)  Pritchard  v.  Moberts,  ^p.  sup. 

(s)  Be  Heinrich,  3  L.  E.  A.  &  E.  605.  (6)  Wilson  v.  Sound,  4  Giff.  416 ;  10 

((!)  Ib.  .  Jur.  N.  S.  34.    " 

{u)  Heinrich  v.  Sutton,  6  Ch,  865. 
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in  a  cause  (c),  and  if  in  the  Chancery  Division  must  be  made 
in  the  branch  to  which  the  cause  is  attached  (d). 

The  order  is  sufficient  if  intituled  in  the  action.     It  may  be  Title  of  appli- 
obtained  either  on  summons  or  petition,  and  need  not  be  intituled  *^*'°°- 
either  in  the  matter  of  the  act  or    of  the   solicitor  (e) ;    but  in 
another  case  the  proper  application  was  held  to  be  by  petition, 
notwithstanding  the  Jud.  Act,  1873,  s.  39  (/). 

The  other  parties  to  the  action  must  not  be  served  (g). 

The  solicitor  has  a  right  under  the  act  to  this  charge  indepen- 
dently of  the  order,  only  not  enforceable  (h),  and  the  solicitor  was 
declared  to  have  a  charge  in  priority  to  a  prior  disentailing  deed  by 
the  late  infant  (i).  The  solicitor's  lien  is  prior  to  a  garnishee 
order  obtained  against  the  judgment  to  which  the  solicitor's  lien 
attaches  {k). 

The  Statute  of  Limitations  does  not  apply  where  there  has  been  Statute  of 

continuous  employment  (l) ;  and  an  appeal  is  a  continuation  of  the 

proceedings  (m). 

On  the  death  of  the  solicitor,  his  representatives  can  present  the  Death  of 
, . , .       /   ,  solicitor, 

petition  {n). 

A  charge  may  be  declared  in  favour  of  the  town  agent  of  a 
solicitor  interested  in  the  fund,  though  the  amount  of  costs  is  not 
ascertained  (o). 

Every  assignee  from  the  client  who  knows  of  the  existence  of  the  Notice  of 
suit  has  notice  of  the  lien  of  the  solicitor  (p).  ''®°" 

And  a  mortgage  of  the  fund  by  the  client  is   subject  to  the  Mortgage  by 
lien  of  the  solicitor,  although  he  approved  of  the  mortgage  on  his 
client's  behalf  (5). 

The  lien  which  a  solicitor  had  before  the  act  upon  a  fund  in  Statute  an 

,,.,.,  1     /  \  additional 

Court  still  exists ;  the  statute  gave  an  additional  remedy  (r).  remedy. 

The  solicitor  is  entitled  to  the  costs  of  the  application  (s),  and 

(c)  Re  Keane,  19  W.  R.   429,  V.  C.  4  L.  B.  Q.  B.  653. 

Stuart.  (™)  Harris  v.  Quine,  sup. 

{d)  ffeinrich  v.  Sutton,  sup.  {n)  Baile  v.  B.  sup. 

{e)  Samer  v.  Giles,  11  Ch.  D.  942.  (0)  Tardrew  v.  Sowell,  3  Giff.  381  ;  7 

(/)  Brmim  v.   Trotman,  12  ih.    880,  Jnr.  N.  S.  1120. 

j_  Pry.  (p)  Eaymes  v.  Cooper,  33  Beav.  431 ; 


{9)  n- 


10  Jur.  N.  S.  303. 


(A)  Exp.    Seaman,    sup. ;  Wilson   v.  (?)  FaiihfuU  v.  Ewen,  7  C3i.  D.  495, 

ffood,  sup. ;  Baile  v.  B.  sup.  C.  A. 

(i)  Baile  v.  B.  sup.  W  Saymes  v.  Cooper,  sup. 

{k)  Eisdell  v.  Coningham,  28  L.  J.  Ex.  (s)  lb.  ;  Twynam  v.   Porter,  11   Eq. 

213  •  Sympson  v.  Prothero,  26  L.  J.  Ch.  188,  V.  C.  Bacon ;  Ee  Keane,    12    ib. 

671 ;  Birchall  v.  Pugin,  sup.  124,  V.  C.  Wickens  ;  which  hare  over- 

{l)  Baile  v.  B.  sup.;  Barns  v.  quine,  iiiled  Bailey  v.  Birchall,  2  H.  &  M.  377. 
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Costa.  the  property  of  a  married  woman  to  which  she  is  entitled  for  her 

separate  use  without  power  of  anticipation,  is  subject  to  her  so- 
licitor's lien  under  the  act  (t). 

Security  ousts        A  solicitor  who  takes  a  security  abandons  his  Hen  {u) ;  hut  this 
does  not  apply  to  a  charging  order  obtained  under  the  act  (x). 

The  costs  of  suit  in  an  action  to  stay  goods  in  the  hands  of  a 
wharfinger  are  a  lien  on  the  goods  prior  to  the  claim  of  the 
wharfinger  for  his  charges  (y). 

If  the  solicitor  has  obtained  a  charge  and  stop  order  on  the  fund 
in  Court  and  is  served,  upon  payment  out  of  the  fund  he  must 
bear  his  own  costs  of  the  stop  order  and  appearance  (z).  The  right 
to  a  charging  order  is  not  lost  by  an  order  for  payment  out  of  a 
particular  fund  (a),  nor  does  the  assignment  by  the  client  affect 
it  (&).  The  solicitor,  notwithstanding  his  charge,  has  a  right  to 
retain  the  papers  in  the  suit  until  payment  (b). 


(11.)  Liability  of  solicitor  in  mortgage  transactions. 

The  mere  retainer  of  a  solicitor  by  an  intended  mortgagee,  to 
transact  the  particular  mortgage  business,   does  not,   it   seems, 
include  an  undertaking  on  the  part  of  the  solicitor  to  ascertain 
the  value  of  the  premises.     It   amounts  to  no    more    than    an 
undertaking  to  ascertain  the  goodness  of  the  title  (c).     But  it  is 
otherwise    where  the  solicitor  is  employed  to   find  a  proper  in- 
vestment for  the  money ;   more  especially  if  he  himself   applies 
to  his  client   to.  advance  the   money,  and  so  becomes    invested 
with  a  mixed  character  of  agent  and  trustee  (ci).   In  such  cases, 
a   solicitor  who  takes  an   insufficient    mortgage  security  for   his 
client,    becomes    personally    answerable    for    the    deficiency  (e). 
Where   monies  of  the   client   are  lent   on  insufficient  securities, 
the  solicitor  misrepresenting  their  character,  the  client  has  a  right 
to  be  credited  with  the  amount,  and  to  strike  out  all  charges  relat- 
es Be    Kcane,     12    Eq.    124,    V.    C.  {h)  Pilclier  v.  Arden,  sup. 
■Wickens,                                                             (c)  Sayne  v.  Shades,  8  Q.  B.  342;  10 
(m)  Bahhy.  Symes,  T,  &  E..  92.             •  Jur.  71.     And  soe   Cfreen  v.  Dixon,  at 
Ix)  De  Bay  v.  Griffin,  10  Ch.  294,  n.       N.  P.  1  Jur.  137. 
V,  C.  Malins.  (d )  Crmg  v.    JVatson,   8   Bea.   427 ; 
{y)  Most  V.  Pickering,  6  Ch.  D.  770,       Oreen  v.  Dimn,  sup.    And  see  Varinall 
Fry,  J.                                                         V.  Howard,  4  B.  &  0.  345. 
(s)  Mildmay  v.  Quiclce,  ib.  553.                      («)  Craig  v.  Watson,  sup.     And  see 
(a)  Pilclier  v.  Arden,  7  ib.  318,  C.  A.       Donaldson  v.  Ealdane,  7  CI.  &  F.  762  ; 
Re  Finey's  Tr.  18  L.  T.  N.  S.  851.               Langdon  v.  Oodfrcy,  4  F.  &  F.  445. 
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ing  to  them  (/),      The  solicitor  is  not  liable  for  the  insufficiency  of  insufficiency 
the  security  if  he  employs  surveyors,  and  submits  their  report  to  "*  ^^"""'y- 
the  client  (g) ;  but  in  an  action  against  a  solicitor  for  negligence  or 
misconduct  in  preparing  such  securities,  the  Statute  of  Limitations 
runs  from  the  time  the  securities  were  prepared,  and  not  from 
the  time  when  the  insufficiency  of  the  security  was  discovered  {h). 

If  a  soHcitor  has  become  disqualified  from  practising  by  omitting  Omitting  to 
to  take  out  his  certificate,  the  Court  will  set  aside  a  judgment  and  certificate. 
other  securities  obtained  for  business  done  by  him  (t). 

So  when  employed  to  raise  money  on  mortgage  for  his  client,  he 
discloses  a  defect  in  his  client's  title  by  which  he  suffers  loss  (k). 

So  a  solicitor  is  liable  for  negligence  if  employed  to  prepare  a 
valid  security  which  requires  a  deed,  and  he  prepares  only  an 
agreement,  as  to  secure  an  annuity  for  past  cohabitation  (Z),  or  if  he 
allows  his  client  to  execute  a  deed  containing  an  improper 
covenant  (m). 

The  solicitor  is  liable  for  not  obtaining  a  stop  order  on  the  fund     op  order. 

in  Court,  the  subject  of  the  mortgage  {n).     The  solicitor  is  bound 

to  search  in  the  Insolvent  Court  in  a  case  of  suspicion  (o).     Where 

there  was  a  prior  equitable  mortgage,  which  the  solicitor,  by  not 

calling  for  the  title  deeds,  omitted  to  discover,  the  solicitor  was 

held  liable  (p). 

The  solicitor  is  liable  to  the  extent  of  the  injury  sustained  by  Omitting  to 

call  for  deeds, 
the  client  (q) ;  but  no  action  will  lie  unless  some  loss  has  been  p^^^     J^^^ 

sustained  (/•).      In  cases  of  negligence  there  must  be  privity  of  be  sustained. 

contract  between  the  solicitor  and  client  (s). 

If  money  be  received  by  one  member  of  a  firm  to  invest  on  mort- 
gage generally,  the  other  members  are  not  responsible.  It  is  but 
the  business  of  a  scrivener  (t). 

Secus  if  for  investment  on  a  particular  security  (t). 

(/)  Smithy.  Pocoeke,  2  Drew.  197;  18  (o)  Cooper -v.  Stt^heruon,  16  Jur.  424, 

Jur.  478.  Q.  B. 

(gr)  Chapman  v.  C.  9  Eq.   276,  V.  C.  {p)  WhUemMU  v,  Sawkins,  4  C.  P.  D, 

Stuart.  13. 

{h)  Sowell  V.  Young,  6  B.  &  C.  259.  (?)  Oodefroy  v.  Jay,  7  Bing.  413. 

(t)   Wilton  V.   Chambers,   7  A.  &  E.  (r)  Chapman  v.  C.  sup. ;  British  Mutual 

524.  Inmstmmt,  Co.  v.  Cobbold,  19  Eq.   627, 

(/fc)  Taylor  v.  Blacklow,  3  Bing.  A.  C.  •  V.  C,  Hall.     And  see  Mare  v.  Lewis,  4 

235.  Eq.  Ir.  L.  R.  219. 

,  (l)  Parker  v.  Rolls,  14  C.  B.  691.  («)  Robertson  v.  Fleming,  4  Macq.  H, 

(ot)  Stannard  t.  Ullaihoms,  10  Bing.  L.  167. 

491.  (0  Harman  v.  Johnson,  2  E.  &  B.  61/ 

(n)  Todd  V.  Sludholme,  3  K.  &  J.  324. 

T  T 
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(1.)  Merger  of  lower  in  higher  security. 

A  MERGER  of  the  old  security  generally  takes  place,  where  a 
higher  security  is  given  between  the  same  parties,  as  where  a 
simple  contract  debtor  gives  a  bond  or  is  sued  to  judgment  (a).  So 
where  the  payee  of  a  promissory  note  took  a  cognovit  for  the  amount 
due  (6).  And  it  has  been  even  held,  that  a  joint  and  several  bond 
given  by  a  debtor  and  his  surety  to  secure  a  smaller  sum  by  instal- 
ments in  lieu  of  the  old  debt,  with  interest  in  case  of  default  of 
payment  of  the  instalments,  but  where  the  exact  terms  of  the 
agreement  are  not  clearly  made  out  and  are  not  reduced  into 
writing,  operates  as  an  extinguishment  of  the  old  debt,  even  though 
the  debtor  become  bankrupt  before  the  instalments  are  paid  (c). 
But  where  the  higher  security'  is  given  by  way  of  a  collateral 
security,  there  is  no  merger ;  thus,  where  the  customer  of  a 
banker,  with  a  surety,  gives  the  banker  a  bond  to  secure  all  sums 
then  advanced  or  thereafter  to  be  advanced,  the  banker  may  still 
sue  upon  the  simple  contract  (d).  So  the  interposition  of  a 
trustee  will  prevent  the  higher  security  operating  as  a  merger  (i). 

A  bond  accepted  by  a  creditor  from  the  executor  of  his  debtor  in 
lieti  of  the  original  bond  given  by  the  testator,  operates  to  dis- 


(a)  Per  Lord  Ellentorough,  in  Drake 
v  Mitchell,  3  East,  258  ;  Pudsey's  Case, 
cited  2  Leon.  110. 

(6)  Siddall  v.  RarieUge,  1  Cr.  &  M.  487  ; 
tut  see  Bell  y.  Banks,.  3  Man.  &  G.  258. 


(c)  Meip.  Eemaman,  17  L.  J.  Bky.  17. 

id)  Bolmes  v.  Bell,  3  Man.  &  O.  213  ; 
Ernes  V.  Widdowson,  4  C.  &  P.  151.  See 
Owen  V.  Homan,  3  Mao.  &  G.  407  ;  2 
Day.  Con.  1141,  ed.  3, 
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charge  the  former  security ;  and  such  creditor  cannot  take  advantage 
of  a  general  devise  by  the  testator  for  payment  of  his  debts  ;  nor  is 
the  case  altered  by  the  fact  that  the  substitution  of  the  bonds  arose 
from  a  mistaken  notion,  that  the  remedy  on  the  original  bond 
would  otherwise  have  been  liable  to  be  barred  by  the  statute  (e). 

The  general  principle  that  where  a  debt  is  secured  by  bond, 
covenant,  or  other  specialty,  the  obligation  by  a  simple  contract  is 
gone,  applies,  of  course,  to  a  mortgage  with  a  covenant,  and  if  the 
mortgaged  property  be  sold  and  an  account  be  taken  between  the 
mortgagor  and  mortgagee,  that  will  not  warrant  an  action  of  debt 
upon  an  account  stated  for  the  residue  of  the  debt(/). 

But  to  work  a  merger  the  remedy  given  by  the  higher  security  Security  must 
must  be  co-extensive  with  that  given  by  the  original  lower  security,  aWe°'^^ 
and  even  then  the  merger  will  be  prevented,  if  it  appears  to  be  the 
intention  of  the  parties  that  the  original  security  should  remain  in 
force,  although  a  surety  under  the  original  instrument  is  not  a 
party  to  the  giving  of  the  subsequent  higher  security  (g).    And  the 
principle  of  transit  in  rem  judicatam  only  relates  to  the  particular  Transit  in 
cause  of  action  in  which  the  iudgment  is  recovered,  and  does  not  7"*'^.  *""  "*' 

''      °  Applied  only 

operate  upon  any  concurrent  remedy  which  the  creditor  may  have,  whenjudgment 
until  it  be  made  productive  in  satisfaction  to  the  party ;  and,  there-  ^" 
fore,  in  a  case  where  three  joint  covenantors  made  default  in  pay- 
ment of  a  debt  secured  by  the  covenant,  and  one  of  them  thereupon 
gave  a  bill  for  the  amount,  upon.which  bill  judgment  was  recovered 
in  an  action  against  him,  it  was  held  that  the  judgment  was  no  bar 
to  an  action  on  the  covenant  against  the  three  {h). 

A  creditor,  having  a  charge  on  certain  funds  of  his  debtor  for  a  part  No  merger  by 
,  ,        ,  ..  .,  ,.         .  ,     ,1     ,      ■,  taking  another 

of  his  debt,  does  not,  it  seems,  necessarily  extinguish  that  charge  security  on 

by  taking  a  subsequent  charge  on  the  same  fund  for  the  whole  of  ^*"^  "°   " 

the  debt ;  and  according  to  Miln  v.  Walton  (i),  and  the  observations 

in  the  judgment,  a  creditor  does  not  merge  his  charge  on  the 

debtor's  fund  by  taking  another  security  on  the  same  fund,  for  both 

the  sum  so  secured  and  another  sum  either  due  to  himself  or  a 

third  person.     In  that  case.  A.,  having  monies  in  the  hajids  of  B. 

his  agent,  gave  an  order  to  him  for  payment  thereout  of  a  bill  of 

exchange  theninthe  hiands  of  C.   A.  afterwards  (with  the  privity  of 

(c)  Shore  v.  S.  2  Ph.  378.  7  Ch.  147  ;  affirmed  7  H.  L.  L.  R.  348  ; 

(/)  Middleditch   v.   Ellis,    17  L.   J.       Bell  v.  Banks,  sup. 
Exc.  365.  (*)  -D^afe  v.  Mitchell,  sup,  ;  and  Bell 

(g)  Twopenny  v.    Youiig,  3  B.  &  C.       v.  Banks,  sup. 
208  ;  Oriental  Financial  Corp.  y.Overend,  {i)  2  Y.  &  C.  C,  354. 

T  T  2 
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C.)  gave  an  order  to  B.  for  payment  out  of  the  same  fund  of  any 
current  bill  of  exchange  given  by  him  (A.)  in  payment  for  a  certain 
vessel  (including  the  above  mentioned  bill),  and  shortly  afterwards 
B.  discounted  for  C.  the  first  mentioned  bill.  It  was  held  that  B. 
was  entitled  to  priority,  as  against  the  holders  of  the  other  bills,  in 
respect  of  the  bill  that  he  had  discounted ;  and  that,  even  if  the 
other  parties  could  have  proved  an  agreement  for  substitution  of 
security  (which  they  could  not),  B.  might  not  have  lost  his  right 
of  priority  thereby. 

If  there  be  a  joint  and  separate  bond  and  a  joint  warrant  of 
attorney  on  which  judgment  is  signed,  the  bond  is  merged,  and  the 
separate  security  gone  (ft). 

Where  a  mortgage  is  taken  to  secure  bills  of  exchange  or  pro- 
missory notes  at  maturity,  care  must  be  taken  that  the  remedy  on 
them  is  not  merged  by  a  covenant  to  pay,  which  in  such  case 
should  be  with  a  trustee  (Z). 

A  lower  will  not  merge  in  the  higher  security  unless  they  be 
between  the  same  parties ;  hence  it  is  no  bar  to  an  action  on  a 
promissory  note  that  a  warrant  of  attorney  has  been  given  to  a 
trustee  for  the  payee  of  the  note,  and  judgment  has  been  entered 
up  thereon  (m). 

Even  though  the  specialty  be  taken  subsequently  to  the  simple 
contract,  the  remedy  upon  the  latter  will  not  be  destroyed  unless 
the  remedy  on  the  specialty  be  co-extensive  («). 

Where  a  debenture  carrying  6  per  cent,  is  merged  in  a  judgment 
which  carries  only  4  per  cent.,  the  creditor  cannot  claim  more  than 
the  latter  rate  (o) ;  but  secus  where  the  judginent  is  only  a  collateral 
security  (j>). 


(2.)  Keeping  alive  chwrge  when  paid  off. 
In  order  to  give  a  party  paying  off  a  charge  the  benefit  of  the 
incumbrance  as  against  other  incumbrancers,  the  charge  must  be 
kept  alive,  otherwise  the  Court  cannot  give  relief.  Thus  in  a  case 
in  which  a  person  having  become  the  purchaser  of  an  estate  which 
was  subject  to  two  mortgages,  nine  years  afterwards  paid  off  the 


(Jc)  Hxp.  Christie,  Mont.  &  Bl.  352. 
(J)  2  Dav.  Con.  1140,  ed.  3. 
(to)  Bell  V.  Banks,  3  Man.  &  G.  258. 
(m.)  Norfolk  R.  Co.  v.  McNamwra,  3 
Exc.  628  ;  Ansell  v.  Baker,  15  Q.  B.  20  ; 


Sharpe  v.  Gihls,  16  C.  B.  N.  S.  627  ; 
BoaUr  v.  Mayor,  11  Jur.  N.  S.  565. 

(o)  Emopean  Central  B.  Co.,  4  Ch  D. 
33,  C.  A. 

{p)  Exp.  Suglm,  %b.  34,  note,  L.  J. 
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first  mortgage,  and  took  a  conveyance  of  the  legal  estate  from  the  Pnrohaser 
first  mortgagee  to  a  trustee  for  himself ;  and  by  deed  of  even  date,  he  ^^^  "f  *"* 
and  his  trustee,  in  consideration  of  a  sum  of  money,  part  of  which 
was  applied  in  discharge  of  the  first  mortgage,  granted  an  annuity 
to  a  party  who  had  constructive  notice  of  the  second  mortgage,  it 
was  decided,  that  the  second  mortgagee  had  become  the  first 
incumbrancer  (q). 

Similarly  if  the  first  mortgagee  with  notice  of  the  second  mortgage  First  mort- 
purchase  the  equity  of  redemptioUj  the  second  mortgage  becomes  f^hig  aie 
the  first  charge  on  the  estate  (r),  and  generally  where  the  prior  ^1^'*?°? 
incumbrancer  purchases  the  fee,  or  the  owner  of  the  fee  purchases 
the  prior  incumbrance,  the  merger  has  the  effect  of  letting  in  an 
intermediate  incumbrancer,  often  contrary  to  the  intention. 

So  where  an  incumbrancer  pays  off  arrears  of  head  rent  due  on 
the  estate,  and  afterwards  purchases  the  inheritance  (s),  or  a  mort- 
gagee takes  a  conveyance  of  the  equity  of  redemption  in  consideration 
of  the  debts  due  to  himself  and  the  other  mortgagees  whom  he 
covenants  to  pay  (t),  the  debt  is  prima  facie  merged.. 

An  equitable  mortgagee  who  purchased  the  inheritance,  was 
bound  to  perform  an  agreement  for  a  lease  made  with  the  mortgagor 
with  notice  of  the  mortgage  on  the  ground  of  merger  («).  An 
intention  to  preserve  the  charge  has  been  inferred  from  an  assign- 
ment to  the  new  mortgagee  in  as  full  and  beneficial  a  manner  as 
the  first  mortgagee  could  have  held  it  (x). 

The  principle  of  Toulmin  v.  Steer  (y)  has  been  adopted  or  recog-  Tmlmin  t. 
nized  in  many  cases  {z),  but  disapproved  of  in  others  (a).     The 
principle  may  have  to  be  reconsidered,  but  will  certainly  not  be 

{q)  Pwrry  v.    Wright,   1  Sim.  &  Stu.  (x)  Phillips  v.  Gutteridge,  4  De  G.  & 

369,   affirmed  5    Buss.    142  ;  Searle  v.  J.   531 ;   and  see  7rby  v.  /.    25    Beav. 

Colt,  1  Y.  &  C.  C.  C.  36  ;  And  see  Tml-  632. 

min  V.   Steere,  3  Mer.   210  ;   Bmen  v.  (y)  3  Mer.  210. 

Stead,  5   Sim.   535;   SmUh  v.  Philips,  {z)  Cfreswold  y.  Marsham,  sup. ;  Mocatta 

1   Keen,  694 ;  Farrow  v.  Bees,  4  Beav.  v.  Mva-gcUroyd,  1  P.  Wms.  393  ;  Gamett 

18;  and  see  Allen  v.   Knight,   thougli  v.    Armstrong,   sup.;    Squire    v.  Ford, 

not  decided  on  that  ground,   5  Hare,  9  Ha.   60  ;   Chesshyre  v.  Biss,    2    Giff. 

272.  287  ;   Wilkins  v.  Sibley,  4  ib.  448. 

(r)  Oreswold  v.  Marsham,  2  Ch.  Ca.  (a)  Gregg  v.  Amott,  LI.  &  6.  t.  Sugd. 

170  ;   Toulmin  v.  Steere,  sup.;  Parry  y.  251  ;   Watts  v.  Symes,  1  De  G.  M.  &  G. 

WrigJU,  sup. ;  Mackenzie  v.    Gordon,  6  240,  reversing  16  Sim.  643  ;  Otter  v.  Zd. 

CI.  &  F.  883.  Vaux,  6  De  G.  M.  &  G.  643 ;   Phillips 

(s)  Gamett  v.  Armstrong,  4  Dr.  &  W.  v.   Gutteridge,  sup.  ;   Hayden  y.  Kirk- 

182.  patnck,   34  Beav.  645 ;    11  Jur.  N.    S. 

{t)  Brown  v.  Stead,  sup.  836  ;   Andersen  y.    Pignet,  8  Ch.   187. 

{u)  Smith  V.  Phillips,  sup.  See  5  Buss.  148. 
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Principle  will,    extended  (6).     The  question  is  one  of  intention,  and  very  slight  ex- 
tended.^^"         pressions  will  be  sufftcient  to  keep  alive  the  security,  and  corres- 
pondence at  the  time  is  admissible  to   explain  the  intention  (c). 
Care  however  should  always  be  taken  to  keep  alive  the  prior  in- 
cumbrance by  express  declaration. 

But  the  refusal  of  the  first  mortgagee,  after  being  paid  off,  to 
execute  an  assignment  of  the  mortgaged  premises,  as  he  had  agreed 
to  do,  to  the  party  paying  off  such  charge,  will  of  course  not  prejudice 
such  party  {d).  In  the  case  last  referred  to,  however,  the  Court 
refused  to  direct  an  assignment  to  be  made  of  the  legal  estate  to  the 
party  paying  off  the  debt  without  the  consent  of  the  second  mort- 
gagee ;  and  it  seems  to  have  been  held,  that  such  subsequent 
incumbrancer  was  a  necessary  party  to  a  bill  to  enforce  an  assign-  . 
ment  (e).  And  yet  the  agreement  would  seem  to  give  the  party 
paying  off  the  mortgage  a  right  to  the  legal  estate,  even  though  the 
second  mortgagee  might  be  a  necessary  party  to  the  suit.  The 
circumstances  of  the  case  were,  however,  peculiar. 

We  have  already  noticed  a  case  in  which  a  receiver  making 
voluntary  payments  out  of  his  own  monies  on  account  of  a  charge  on 
the  estate,  in  expectation  of  coming  rents,  but  without  taking  an 
assignment  of  the  charge,  it  was  held  at  law  that  the  owner  of  the 
estate  was  entitled  to  the  benefit  of  such  payments  (/). 


(3.)  Mortgagee  becoming  mortgagor. 

Where  wife  and  husband  mortgaged  her  inheritance  for  her  debt, 
and  the  mortgagee  become  the  heir  of  the  wife,  the  debt  was  dis- 
charged (g). 


(4.)  Merger  as  between  representatives. 

We  shall  now  consider  the  question  of  the  necessity  of  keeping 
charges  alive,  and  as  to  what  will  amount  to  the  merger  of  a  charge 
on  land,  as  between  the  real  and  personal  representatives  of  tenant 
in  fee  simple,  and  between  the  executors  or  administrators  of  tenant 

(5)  Stevens  v.  Mid-Eants  S.  Co.,  8  Ch.  151. 

1069.  (/)   Williamsonv.  Gould,  1  Bing.  171 ; 

(c)  Adams  v.  Angell,  5  Ch.  D.  634.  .  Carroll  v.  Goold,  ib.  190. 

{d)  Banks  v.    Whittal,  17  L.  J.  Ch.  {g)  Gee  v.  Smart,  3  Jur.  N.  S.  1056, 

14  ;  on  appeal,  ib.  352.  Q.  .B. 

(c)  Tb.  ;  Shepherd  v.   Gwinnet,  3  Sw, 
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for  life  and  the  remainderman,  and  between  the  executors  or 
administrators  of  tenant  in  tail  and  his  issue. 

If  a  tenant  in  fee  simple  or  fee  tail  pay  off  a  charge  on  the  estate, 
the  payment  is  prima  facie  presumed  to  he  for  the  benefit  of  the 
estate.     If  a  tenant  for  life  pays  off  such  a  charge,  he  is  vrimd  facie  Payment  by 

tenant  for  life. 

entitled  to  that  charge  for  his  own  benefit,  because  of  the  scantiness 
of  his  estate,  and  be  wiU  not  be  supposed  to  discharge  a  debt  on 
another  man's  estate  Qi),  but  in  either  case  the  presumption  maybe 
rebutted  by  evidence  to  the  contrary  {i).  And  there  is  no  difference 
in  this  respect  between  a  charge  merely  equitable  and  one  that  is 
supported  by  an  outstanding  legal  estate,  nor  will  an  assignment  in 
trust  for  the  party  paying  it  off  of  itself  prevent  a  merger  (fc), 
though  it  serves  as  some  evidence  of  an  intent  to  do  so  (Z). 

There  is  no  obligation  on  the  tenant  for  life  to  declare  his  inten-  Onus  on 
tion  to  keep  the  charge  alive,  and  the  onus  lies  on  those  who  claim  ^  '"°' 
to  have  the  estate  exonerated,  but  it  has  been  said  that  the  smallest 
demonstration  of  intention  will  suffice  (m). 

Where  a  tenant  for  life  pays  succession  duty  on  a  reversionary  Paying  puc- 
interest  settled  and  falling  in,  he  has  a  charge  on  the  capital  unless 
the  circumstances  shew  that  a  gift  was  intended  {n). 

If  a  devisee  tenant  for  life  pays  off  a  bond  debt,  there  is  no  pre-  Bond  paid  off. 
sumption  that  the  debt  was  kept  alive  for  his  benefit  (o). 

Where  the  tenant  for  life  mortgages  subject  to  a  prior  charge  on 
the  inheritance  which  he  afterwards  pays  off  and  procures  to  be 
assigned  to  himself,  he  has  a  right  to  hold  the  charge  so  paid  off' 
in  priority  to  his  own  mortgage  (p). 

Where  tenant  for  life  pays  off  a  charge,  but  is  not  absolutely  Charge  paid  oif 
entitled  to  the   estate   tiU  his  death,   as    if  there  be   contingent  ui-Xnonly 
remainders  to  his  issue  between  his  life  estate  and  reversion,  the  ^t^f/^t*his 
charge,  it   seems,  is   kept  alive  for  the  benefit   of  his  personal  death, 
estate  {q). 

(A)  Jones  v.   Morgan,   1   Bro.   C.    C.  but  see  Swdbey  v.  S.  15  ib.  106. 
217  :  Faulkner  v.  Daniel,  3  Ha.   199  ;  {I)  Sood  v.  Phillips,  sup. 

Jarmson  r.   Stein,   21  Beav.   5  ;  Cole  v.  (m)  JBurrell  v.  JSarl  of  Sgremont,  sup. 

Stutely,  6  Jur.  314.  («)  Cuddon  v.  C.  i  Ch.  D.  583,  M.  R. 

(i)  Per  Lord  Eldon  in  Earl  of  Buck-  (o)  Morleij  v.  M.  5  De  G.  M.  &  G. 

inghamshire  v.  Hobart,  3  Sw.  186,  199  ;  610. 

and  see  Burrell  v.  jM-d  Egremord,   1  (p)  Sarman  v.  Forster,  1  Dr.  &  Wal. 

Beav.  205 ;     Sood   v.    Phillips,    8    ib.  637. 

513  ;  Lord  Kensington  v.  Bouverie,  7  De  (q)   IFyndham  v.    Earl  of  Egrerrumt, 

G.  M.  &  G.  134  ;  1  Jur.  N.  S.  577  ;  PM  Anib.   753  ;   Trmor  v.   T.  2  My.  &  K. 

V.  P.  22  Beav.  294.  675.  • 

{h)  JstUy  V.  Milles,  1  Sim.  341,  344  : 
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If  a  tenant  for  life  paying  off  an  incumbrance  has  a  charge 
against  the  inheritance,  a  judgment  creditor  of  the  tenant  for  life 
has  a  right  to  stand  in  his  place  to  that  extent  against  the  inherit- 
ance (r).  If  a  tenant  for  life  of  two  estates,  subject  to  distinct 
mortgages,  suffers  the  interest  of  one  to  fall  in  arrear,  and  the 
mortgagee  of  the  other  enters  into  possession,  and  by  surplus  rents 
pays  oft  part  of  the  principal,  the  tenant  for  life  cannot  claim  a 
charge  for  such  surplus  on  the  inheritance  without  payment  of  the 
interest  in  arrear  of  the  other ;  and  a  judgment  creditor  of  the 
tenant  for  life  is  subject  to  the  same  liabilities  as  the  tenant  for 
life,  if  at  the  time  of  the  registration  of  his  judgment  no  surplus 
rents  had  been  received  (s). 

Where  the  tenant  in  tail  in  possession  pays  off  a  charge,  the 
merger  takes  place  on  the  ground  that  he  can,  at  his  own  pleasure,  . 
acquire  the  absolute  fee  (t),  and  accordingly  it  has  been  held  that 
the  merger  does  not  take  place  where  the  party  paying  off  the 
charge  is  entitled  only  in  remainder  (tt),  or  holds  subject  to  an 
executory  devise  over  (x),  or  is  tenant  in  tail  by  gift  of  tlie  crown 
and  unable  by  act  of  Parliament  to  bar  the  entail  (y). 

Where  the  tenant  in  tail  in  remainder  becomes  entitled,  under  a 
will  or  otherwise,  and  without  any  act  on  his  pa/rt,  to  a  charge  on 
the  estate,  upon  devolution  of  the  estate  upon  him  a  merger  takes 
place,  unless  there  is  an  intention  shewn  to  the  contrary  (z). 

If  a  tenant  in  tail  entitled  to  a  charge  on  the  estate  is  an  infant, 
the  charge  is  not  merged  if  he  dies  under  twenty-one,  as  well  upon 
other  grounds  as  upon  the  principle  that  until  that  age  he  cannot 
gain  the  absolute  property  in  the  land  (a) ;  and  the  latter  principle 
seems  to  apply  to  the  case  of  a  lunatic  tenant  in  tail,  though  it  is 
otherwise  in  the  case  of  a  lunatic  tenant  in  fee  (b). 

Where  a  tenant  in  tail  of  two  estates  subject  to  a  shifting  use  to 
another  brother  redeems  the  land  tax  on  both  estates  with  money 


(r)  Dolphin  v.  Aylward,  i  L.  E.  H.  L. 
■486. 

(a)  Seholefieldy.  Lockwood,  4  De  G.  Jo. 
&  Sm.  22  ;  9  Jur.  N.  S.  1258  ;  32  Beav. 
439. 

(<)  Jones  V.  Morgam,  1  Bro.  C.  C.  217; 
Ware  v.  Polhill,  11  Ves.  277  ;  Kirkham 
v.  Smith,  1  Ves.  S.  257 ;  Smith  v. 
Frederick,  1  Rusa.  208;  St.  Paul  v. 
Dudley,  15  Ves.  173  ;  Horton  v.  Smith, 
4  K.  &  J.  624,  627. 

(m)-   Wigsell  v.    ^.  2  S.  &  S.  364; 


Horton  v.  Smith,  sup. 

(k)  Drinkwaierr.  Goombe,  2  S.  &S.  340. 

{y)  Countess  of  Shrewsbury  v.  Earl  of 
Shrewsbury,  3  Bro.  C.  C.  120. 

(a)  Horton  v.  Smith,  sup. 

(a)  Thomas  v.  Kemeys,  2  Vern.  348  ; 
Smith  v.  Frederick,  sup.;  Duke  of  Ohandos 
V.  Talbot,  2  P.  Wms.  604  ;  Seys  v.  Price, 
1  Barn.  117  ;  9  Mod.  217  ;  cited  1  Euss. 
197  ;  and  Wigsell  v.  Wigsell,  sup. 

(b)  Lord  Compton  v.  Oxenden,  2  Ves.  J. 
261  ;  4  Bro.  C.  C.  306, 
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produced  by  the  sale  of  part  of  one  of  them,  upon  the  latter  estate 

shifting  there  was  no  lien  upon  it  for  an  apportioned  part  of  the 

land  tax;  once  being  merged,  it  could  not  be  brought  back(c). 

If  a  party  seised  of  the  inheritance  in  fee  simple  is  also  entitled  Payment  by 

to  a  charge  upon  it,  the  charge  will  be  extinguished  unless  he  does 

some  act  for  keeping  it  on  foot  (rf),  or  rebut  the  presumption  by 

some  other  direct  expression  of  intention  (e) ;  but  there  can  be  no 

evidence  of  intention  until  the  time  when  the  charge  would,  but 

for  a  contrary  intention,  have  become  united  with  the  estate  (/), 

or  unless  it  is  plainly  for  his  interest  that  it  should  be  kept  on 

foot  (g),  as  if  there  be  a  subsequent  incumbrance,  or  a  charge  of 

debts  and  legacies  under  the  will  of  a  former  owner  (h).     If  it  is  Whenpre- 

indifferent  to  his  interests  whether  the  charge  should  or  should  mergerTrisea. 

not  subsist,  a  presumption  of  merger  arises  (i). 

The  owner  in  fee,  on  paying  off  the  charge,  may  declare  that  Declaration  of 

"^  "  intention, 

it  shall  continue  for  the  benefit  of  his  personal  estate  (k) ;    but, 

notwithstanding  a  declaration  of  trust  was  executed  of  the  charge 

for  the  owner  in  fee,  it  was  held,  under  the  circumstances,  to  be 

merged  (Z) ;  but  where  a  person  so  entitled  sells  the  estate  free 

from  incumbrances,  he  is   estopped  to   say  that   there  was   no 

merger  (m).     The  merger  takes  place  whether  the  union  is  of  a 

legal  or  equitable  charge  with  the  inheritance  (w). 

In  Knight  v.  Frampton  (o),  where  A.  having  an  equitable  fee  in 

one  moiety  of  an  estate,  paid  off  a  mortgage  of  the  entirety  that 

had  been  created  by  B.,  who  held  the  estate  in  trust  for  himself 

(c)  Sarrison  v  Jiound,  2  De  G.   M.  &  {g)  G'wiUim  v.  Holland,  cited  18  Ves. 

G.  190  ;  17  Jur.  563.  393;  Chester  y.  JVilles,  Amh.  246. 

{d)  Tyler  v.  Lake,   i  Sim.   53  ;  Lord  (h)  Forbes  v.    Moffait,    18  Ves.   384 ; 

Compton    V.    Oxenden,    sup.  ;   Jones  v.  Lord  Clarendon  v.  Barham,  1  Y.  &  C.  C. 

Morgan,    1   Bro.    C.    C.    206 ;    and  see  C.  688  ;  6  Jur.  962 ;  Varcy  v.  Hall,  1 

Aldridge    v.  Westbrook,   5   Beav.    188;  Veru.  49;   Davis  v.   Barrett,  14  Beav. 

Smith  V.  Phillips,   1  Keen,  694  ;   lord  542  ;  Bayly  v.  Wilkins,  3  J.  &  Lat.  630  ; 

V.   Lord    Lake,    1    Beav.    146;  Grice  v.  Shaw,  10  Ua.  176  ;  Tyrwhittv. 


Farrow    v.    Sees,    4   ib.    18  ;    Duke    of  T.  sup. 

Chandos  v.  Talbot,  sup.  ;  Swabey  v.    S.  (i)  Svnnfen  v.  S.  29  Beav.  199  ;  7  Jur. 

15  Sim.  106.     Q;ucere,  however,  the  con-  N.   S.   89  ;  Allen  v.   Aldridge,    6  Jur. 

struction  of  the  case  in  4  Simons,  which  183. 

gave  the  owner  of  the  undivided  moiety  (Jc)  Jameson  v.  Stein,  21  Beav.  5. 

subject  to  the  charge  the  sole  benefit  of  {I)  Pitt  v.  P.  22  Beav.   494  ;  2  Jur. 

the  charge.    Hatch  v.  Skelton,  20  Beav.  N.  S.  1010. 

453  ;  Pears  v.  WeigJUmMn,  2  Jur.  N.  S.  (m)  Bulkeley  v.  Hope,  1  K.  &  J.  482  ; 

586  ;  Medley  v.  Horton,  14  Sim.  226.  1  Jur.  N.  S.  864. 

(e)  Bailey  v.  Richardson,  9  Ha.  734.  {n)    Astley  v.    Millcs,    1   Sim.    298  ; 

(/)  Tyrwhitt  v.  T.  32  Beav.  244  ;  9  Goivcr  v.   G.  1  Cox,  53 :   Wyndham  v. 

Jur.  N.  S.  346  ;  32  L.  J.  Ch.  553  ;  Wilkes  Earl  o/Egremont,  Amb.  755. 

V.  Collin,  8  Eq.  338,  V.  C.  James.  (o)  4  Beav.  10. 
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and  A.,  and  took  the  conveyance  of  the  legal  estate  subject  to  the 
existing  equity  of  redemption,  it  was  held  that  there  was  not  such 
an  union  in  A.  of  the  legal  and  equitable  interest  in  his  moiety  as 
to  entitle  his  wife  to  dower. 

In  a  case,  where  a  lady  was  entitled  to  a  charge  upon  her  father's 
estate,  to  which  she  succeeded  as  heir,  and  then  shewed  an  inten- 
tion to  keep  the  charge  alive,  by  taking  a  conveyance  of  the  legal 
estate  as  mortgagee,  and  by  charging  an  annuity  on  the  estate  and 
the  mortgage,  and  then  died ;  it  was  held  that  the  charge  was  part 
of  the  testatrix's  personal  estate,  and  as  such  Hable  to  probate  and 
legacy  duty,  but  was  merged  by  the  effect  of  her  will,  by  which  she 
charged  the  property  in  question  with  the  payment  of  her  debts, 
and  the  settlement  of  her  father's  affairs ;  the  V.  C.  said,  "  the 
sums  secured  by  the  mortgages  were  debts  due  from  her  father, 
and,  therefore,  they  were  debts  which  the  testatrix  directed  to  be 
paid.  How  can  they  be  better  paid  than  by  releasing  or  merging 
them  "  (^)  ?  The  reasoning  in  the  above  case  does  not,,  however, 
appear  very  satisfactory,  and  one  would  suppose  that  it  would  lead 
to  the  contrary  conclusion. 

Where  in  such  case  of  union  of  the  estate  and  charge  in  one 
person,  the  interest  of  the  party  himself,  or  of  those  claiming  under 
him  require  it,  the  charge  will  clearly  be  kept  alive  (g'). 
In  case  of  There  is  no  equity  in  this  respect  as  between  the  real  and  per- 

sonal representatives  who  must  take  as  fortune  has  directed  ;  and 
accordingly  in  the  case  of  a  lunatic  becoming  entitled  to  a  charge 
on  his  estate,  .it  was  held,  as  between  the  heir  and  next  of  kin  of 
the  lunatic,  that  the  charge  was  merged,  though  it  would  have  been 
otherwise,  if  it  had  been  more  beneficial  to  the  lunatic  to  keep  the 
charge  alive,  as  if  wanted  for  the  payment  of  debts  (r). 

Where  a  lunatic  was  seised  of  Bl.  a.  ex  parte  paternd  and  of  Wh.  a., 
which  was  mortgaged  ex  parte  maternd,  and  the  produce  of  timber 
cut  from  Bl.  a.  was  applied  in  discharge  of  the  mortgage,  it  was  held 
that  Bl.  a.  should  not  be  recouped  (.s). 

It  seems  to  have  been  considered  by  Lord  St.  Leonards  (t),  after 
an  elaborate  review  of  the  authorities,  that  if  the  Court  in  the 
exercise  of  a  prudent  management  ordered  payment  of  the  charge 

{p)  Swahey  v.  S.  15  Sim.  106,  502.  (s)  Anon,  cited  by  Lord  Eldon  inSxp. 

(q)  Faulkner  v.  Daniel,   3  Ha.  199  ;  Phillips,  19  Ves.  123. 
and  see  Forbes  y.  Mogai,  18  Ves.  384.  («)  Lord  Ldtrim  v.  Enery,   6  Ir.  Eq. 

(r)  Lord  Compton  v.  Oxenden,  2  Ves.  357  ;  following  Fxp.  Grimstone,  Amb. 

261  ;  4  Bro.  C.  C.  306.  706  ;  Ea^.  Hinde,  ib.  n. 
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out  of  the  lunatic's  property,  by  means  of  savings  out  of  the  real 
estate,  the  heir  ought  to  hold  free  from  the  charge  ;  but  where  real 
estate,  subject  to  a  mortgage,  descended  upon  a  lunatic,  and  the 
mortgage  was  by  an  order  in  lunacy  paid  off  out  of  the  personalty, 
on  the  death  of  the  lunatic  the  amount  was  directed  to  be  raised 
out  of  the  real  estate,  and  paid  to  the  administrator  as  per- 
sonalty (u). 

And  in  the  case  of  an  infant  portionist  becoming  entitled  to  the  In  case  o£ 
lands  in  fee  and  dying  under  twenty-one,  the  charge  was  held  to  be 
part  of  her  personal  estate  and  to  pass  to  the  legatee,  that  con- 
struction being  more  beneficial  to  the  infant,  as  it  gaye  her  the 
disposition  of  it  before  twenty-one  (x). 

And  where  debts  of  a  testator  have  been  paid  by  the  Court  out 
of  the  income  of  an  infant  tenant  in  tail,  a  merger  of  the  charge 
cannot  be  presumed  (y). 

What  acts  by  way  of  declaration  of  trust,  assignment,  or  other-  Acts  wUch 
wise,  will  be  suf&cient  to  keep  the  charge  alive  or  merging  it,  see  (z).  aiWe.*'    ^' 

A  merger  was  shown  by  a  release  by  the  tenant  for  life  (a) ;  by  a  Merger  by 
disposition  of  the  estate  without  mention  of  the  charge  by  will  (6) ; 
or  by  mortgage  (c) ;  or  settlement  (d) ;  but  not  by  separate  receipts 
of  land-tax  from  the  tenant  as  a  subsisting  charge  after  it  had 
been  redeemed  (e) ;  it  was  by  a  settlement  of  the  estate  which 
was  subject  to  the  charge,  providing  that  it  should  not  be  raised, 
though  the  puisne  incumbrancer  benefited  was  not  a  party  (/). 

There  will  be  no  merger  if  it  would  prevent  the  operation  of  a 
trust;  thus  an  annuity  charged  on  an  estate  for  the  separate  use  of 
a  married  woman  will  not  merge  in  a  life  estate  to  her  in  the  same 
property  (g). 

It  seems  that  parol  evidence  of  intention  as  to  merger  may  be  Parol 
given  (h). 


(u)  Se  Leeming,  3  De  G.  F.  &  J.  43  ;  N.  S.  89. 

7  Jur.  N.  S.  115  ;  and  see  sup.  p.  220.  (c)  PiU  v.  P.   22  Bcav.  294  ;  2  Jur. 

(x)  Thomas  v.  Kemys,   2'Vera.   348,  N.  S.  1010. 

cited  in  2  Ves.  jun.  264  ;  but  this  reason  (d)  Johiison  v.  Webster,  4  De  G.  M.  & 

now  faOs  since  the  Wills'  Act.  G.  474  ;  1  Jur.  N.  S.  145. 

(y)  Alsop  T.  Bell,  24  Beav.  451.  (e)  Blundell  v.  Stanley,  3  De  G.  &  S. 

(z)  Bailffy  v.  Richardson,  9  Ha.  734  ;  433  ;  13  Jur.  998.     See  Neame  v.  Jfoor- 

Hatch  V.  Skelton,  20  Beav.   453 ;  Lord  some,  3  Eq.  91,  M.  R. 

SeUey  v.  Lord  Lake,  I  ib.   146  ;  GurUer  (/)  Farrow  v.  Rees,  4  Beav.  18. 

V.  G.  23  ib.  571  ;  3  Jur.  N.  S.  1013.  (g)  Byam  v.  Sutton,   19  ib.  656 ;  18 

(a)  Clifford  v.  C.  9  Ha.  675.  Jur.  847. 

(6)  Swinfrn  v.  S.  29  Beav.  199  ;  7  Jur.  (A)  Astley  v.  Milles,  1  Sim.  341, 


evidence. 
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Chap.  56. 


Statute  of 
limitations. 


Tenants  in 
common. 


Time  does  not  run  against  tenant '  for  life  in  possession  who  pays 
off  a  charge,  but  does  not  show  any  intention  of  keeping  it  alive, 
under  the  3  &  4  Wm.  4,  c.  27,  s.  40  (i). 

When  two  persons  are  entitled  to  a  charge  in  moieties,  and  are 
also  tenants  in  common  of  the  land  on  which  it  is  an  incumbrance, 
either  may  elect  to  take  his  share  of  the  land  unburthened  with  the 
charge,  so  as  to  oblige  the  other,  if  he  'wishes  to  have  a  moiety  of 
the  charge,  to  raise  it  out  of  his  own  moiety  of  the  land  (fc). 


(6.)  Judicature  Act. 

Jud.  Act.  By  tli6  Jud.  Act  (l),  it  is  enacted  that  there  shall  not,  after  the 

commencement  of  the  act,  be  any  merger,  by  operation  of  law 
only,  of  any  estate,  the  beneficial  interest  in  which  would  not  be 
deemed  to  be  merged  or  extinguished  in  equity. 

Previous  to  this  enactment  there  were  many  cases  in  which  there 
was  a  merger  at  law  but  not  in  equity  (m).  The  law  is  now  the 
same  in  all  Courts. 

The  rule  in  equity  as  to  merger  may  thus  be  shortly  stated  : — 

1.  Merger  in  equity  depends  upon  the  intention,  if  declared, 

and,  if  no  intention  is  declared,  then  upon  presumption 
of  intention  arising  from  the  position  of  the  estate  and 
charge. 

2.  Where  the  owner  of  an  estate  has  a  charge  on  it,  which  is 

merged  at  law,  and  it  is  indifferent  to  the  owner  whether 
the  charge  is  kept  on  foot  or  not,  equity  presumes  the 
charge  to  be  merged. 

3.  But  no  such  presumption  arises,  if  there  is  some  interme- 

diate charge  between  his  own  charge  and  his  ownership  in 
fee,  or  a  purpose  beneficial  to  the  owner  can  be  answered 
by  keeping  the  charge  on  foot,  or  if  the  owner  declares  his 
intention  to  keep  it  alive  (n). 


(»)  Burrell  v.   Ewrl  of  Egremont,   7      ed.  4,  309. 


Beav.  205  ;  Cowntess  of  Sh/rewsbury  v. 
Earl  of  Shrewsbury,  3  Bro.  C.  C. 
120. 

(k)  Smith  v.  Frederick,  1  Russ.  200  ; 
211.  But  see  the  opinion  of  Mr. 
Feame,  on  cases  stated  in  Sand.   Ua. 


(l)  36  &  37  Vict.  c.  66,  s.  25,  sub-s.  4. 

(«i)  Bulkely  v.  Hope,  1  K.  &  J.  482 ; 
1  Jur.  N.  S.  864. 

(n)  Forbes  y.  Mofatt,  18  Ves.  384  ; 
Will,  on  Ex.  688,  ed.  7,  695,  ed.  8  ; 
Anderson  v.  JPignet,  8  Ch.  188. 
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4.  The  rule  is  adopted  in  favour  of  the  creditors  of  the  person 

in  whom  these  interests  centre  (o). 

5.  Where  the  prior  incumbrancer  purchases  the  fee,  or  the 

owner  of  the  fee  purchases  the  prior  incumbrance,  the 
merger  has  the  effect  of  letting  in  an  intermediate  incum- 
brancer, often  contrary  to  the  intention  {p). 

6.  Care,  therefore,  should  be  taken  to  keep  the  prior  incum- 

brance alive  by  express  declaration ;  although,  at  this 
day,  the  above  authorities  may  have  to  be  recon- 
sidered (g). 

(o)  Powell  r.  Morgan,  2  Vem.  90.  142. 

(p)  Toulmin  v.  Steere,  3  Mer.  210;  (q)  Stevens  Y.  Mid-Hants  M.  C«.,8Ch. 

Farry  v.  Wright,  1  S.  &  S.  369  ;  5  Buss.       io69. 
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CHAPTER  LVII. 


ASSIGNMENT     OF    MOETGAGE. 


Assignee  in 
same  position 
as  the  mort- 


When  mort- 


In  equity,  the  mortgage  debt  is  the  principal,  the  land  the 
accessary.  An  assignment  of  mortgage  is,  therefore,  in  equity,  a 
transfer  of  a  debt  with  its  attendant  securities ;  and,  as  the  acces- 
sary always  follows  the  principal,  it  results  that,  when  the  debt  is 
satisfied,  the  security  is  determined. 

On  this  principle  the  courts  hold,  that  on  an  assignment  of 
mortgage  without  the  concurrence  of  the  mortgagor,  the  assignee, 
standing  in  the  place  of  the  original  creditor,  is  subject  in  all 
respects  to  the  like  equities  and  settlement  of  accounts  as  the 
mortgagee  himself  would  be  {a). 

The  mortgagor  not  concurring  in  the  assignment  is  not  bound 
gagor  does  not  ^y  ^j^g  amount  appearing  due  on  the  face  of  the  mortgage  (6). 
This  doctrine  has  been  confirmed  by  Lord  Eldon  (c),  and  may  be 
considered  as  settled,  as  well  in  respect  to  payments  before  and 
after  the  assignment  as  also  on  a  running  account.  The  concur- 
rence of  the  mortgagor  in  the  assignment  of  a  mortgage  conse- 
quently should,  if  possible,  never  be  dispensed  with ;  and  in  cases 
in  which,  from  unavoidable  circumstances,  an  assignment  is  taken 
from  the  mortgagee  only,  the  precaution  should  be  had  of  obtaining 
a  covenant  from  the  mortgagee,  that  the  money  alleged  to  be  owing 
is  actually  due ;  and  notice  of  the  assignment  should  be  given  to 
the  mortgagor  with  the  least  practicable  delay. 

The  mortgagor  not  being  bound  by  the  settlement  of  account 
between  the  mortgagee  and  assignee,  a  fortiori  he  cannot  be  preju- 
diced by  any  agreement  between  them  to  increase  the  amount  of 


Interest 
cannot  be  con- 
verted into 
principal. 


(a)  Earl  of  Macclesjield  v.  Fittm, 
Veni.  169  ;  1  Ch.  Ca.  68  ;  Matthews  v. 
Wallwyn,  i  Ves.  118 ;  Williams  v. 
Sorell,  ib.  389  ;  Bradwell  v.   Catehpole, 


3  Sw.  79,  note. 
(6)  Williams  v  Sorrell,  sup. 
(c)  ChaTTibers  v.  Qoldwin,  9  Ves.  254. 
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the  principal  due ;  and,  consequently,  the  arrears  of  interest  at  the 
time  of  the  assignment  cannot,  generally  speaking,  without  his 
concurrence,  he  converted  into  principal  and  tacked  to  the  mort- 
gage (d).  And  even  with  his  consent,  the  interest  cannot  with 
notice  he  tacked  to  the  prejudice  of  other  creditors  having  then  a 
lien  on  the  estate  (e).  Nor  can  the  rate  of  interest  be  changed.  But  Talking  costs, 
it  is  submitted,  that  as  equity  will,  on  the  settlement  of  accounts, 
allow  the  necessary  costs  of  defending  and  maintaining  the  title  (/), 
renewal  of  leases  (g),  and  the  like,  with  interest  in  the  mean  time, 
the  amount  of  such  costs  may  on  an  assignment  be  tacked  to  the 
principal,  and  will  carry  interest  without  the  moi-tgagor's  con- 
currence, and  have  preference  to  other  subsisting  charges. 

A  further  advantage  arising  from  the  concurrence  of  the  mort- 
gagor in  the  assignment  is,  that  in  such  case  the  mortgagee  need 
not  be  made  a  party  to  an  action  of  redemption,  which  otherwise 
may  he  the  case,  that  he  may  account  for  the  profits  received  in 
his  time  (h). 

There  is  another  most  important  point  to  be  attended  to  by  the  Assignment  by 

mortgagee  in 

mortgagee  in  an  assignment  of  mortgage,  viz.,  that  if  he  is  inpos-  possession. 
session,  he  is  considered  in  equity,  in  some  measure,  in  the  light  of 
a  trustee,  and  accountable  for  the  profits ;  and,  therefore,  if  with- 
out the  assent  of  the  mortgagor,  he  assigns  over  the  mortgage  to 
another,  he  will  be  held  Uable  to  account  for  the  profits  received 
subsequently  to  the  assignment  (i),  on  the  principle  that,  having 
turned  the  mortgagor  out  of  possession,  it  is  incumbent  on  him  to 
take  care  in  whose  hands  he  places  the  estate.  A  query  is  added  in 
Equity  Cases  Abridged  (t),  whether,  if  the  mortgagor  hides,  so  that 
he  cannot  be  served  with  a  subpoena,  the  mortgagee  in  possession 
may  not  assign  without  being  accountable  for  the  subsequent 
profits  ;  but  the  query  only  tends  to  shew  the  general  rule. 

If  the  assignee  is  a  purchaser  of  the  mortgage  debt,  or,  in  other  Wten  assignee 
words,  pays  a  less  sum  for  it  than  the  amount  due,  he  wUl  be  mortgage  debt, 
entitled  to  the  full  benefit  of  his  purchase  {k).     It  has,  however, 
been  questioned,  and  an  attempt  made  to  confine  the  purchaser  to 

(d)  Macclesfield  v.  FUton,  sup. ;  Ashen-  Manldve  v.  Bale,  2  Vern.  84  ;  and  see 
hurst  V.  James,  3  Atk.   271 ;  Porter  v.       p.  243,  sup. 

Hubhart,  cited  ib.  ;    and  see  Matthews  (h)  2  Eq.  Ca.  Ab.  594. 

V.  Wallwyn,  sup. ;  see  inf.,  p.  869  (r).  (*)  1  ib.  328. 

(e)  JHgby  v.  Craggs,  Amb.  .612  ;  2  Ed.  (*)  Phillips  v.  Vaugh/m,  1  Vera.  336  ; 
200 ;  Montague  v.  Ratcliffe,  2  Fonb.  Eq.  Baker  v.  Kcllett,  3  Rep.  Ch.  13  ;  Anon. 
438.  1  Salk.  155  ;  Ascomghy.  Johnson,  2  Vem. 

(/)  Godfrey  v.  Watson,  3  Atk.  518.  66  ;  iforret  v.  Paske,  2  Atk.  63 ;  Darey 

{ff)  iMcan  V.  Mertins,    1    Wils.  34  ;      v.  Hall,  1  Vern.  49. 
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the  amount  of  the  sum  which  he  actually  paid  on  the  assignment ; 
but,  as  observed  by  Lord  Cowper,  since  he  runs  the  hazard  of  a 
loss,  he  ought  to  have  the  benefit  of  the  gain  (l).  If,  indeed,  the 
purchaser  is  in  the  situation  of  a  trustee  for  the  owner  of  the  estate, 
then  the  Court  will  hold  that  he  made  the  purchase  for  the  benefit  of 
the  estate,  and  consequently,  an  executor,  or  guardian,  or  trustee, 
shall  be  only  repaid  the  sum  which  he  actually  gave  (m).  In  like 
manner,  if  the  heir  at  law  is  the  purchaser,  and  there  be  judgment 
or  specialty  creditors,  he  shall  not  have  the  benefit  of  the  assign- 
ment beyond  the  amount  of  the  purchase  to  their  prejudice  (re) ; 
and  the  like' doctrine  was,  in  one  case  (o),  attempted  to  be  extended 
to  the  instance  of  a  purchase  by  a  stranger  to  the  estate;  but 
Ld.  Hardwicke  has  remarked  (p),  that  he  knew  no  subsequent  case 
in  which  it  had  been  laid  dovm  as  a  general  rule,  but  that  it  had 
been  held  only  with  regard  to  agent,  trustee,  heir  at  law,  or  exe- 
cutor (q).  And  even  with  regard  to  those  persons,  if  the  mortgage 
is  purchased  for  the  purpose  of  protecting  a  subsequent  incum- 
brance to  which  they  are  entitled  in  their  own  right,  they  may 
take  the  full  benefit  of  the  prior  security  (r).  In  a  subsequent 
chapter  (rr),  this  doctrine  will  be  more  fully  dilated  on.  These 
general  observations  may  be  therefore  sufficient  in  this  place. 

At  law,  the  debt  being  a  chose  in  action,  was  not,  in  general, 
before  the  Jud.  Act,  assignable.  A  power  of  attorney  must 
therefore  have  been  given  by  the  mortgagee  to  the  assignee,  to 
enable  him  to  proceed  in  the  mortgagee's  name  on  the  covenant 
and  bond  (s).  The  debt  may,  indeed,  under  special  circumstances, 
be  assignable  at  law  as  if  secured  by  a  negociable  instrument,  such 
as  a  bill  of  exchange,  which  passes  by  indorsement;  and  Mr. 
Powell  (t)  has  suggested,  whether  in  such  a  case  the  general  rule 
before  stated  (m),  as  to  the  liability  of  the  assignee  to  the  state  of 
the  account  between  the  mortgagor  and  mortgagee  would  apply ; 
for  the  assignee  or  indorsee  has  a  legal  right  in  the  debt,  and  a 


(i)  Anon.  1  Salt.  154. 

(m)  Morret  v.  Paake,  2  Atk.  53,  inf. 
p.  1042. 

(m)  Braithwaite  v.  B.  1  Vern.  335 ; 
Long  T.  Clapton,  ib.  464  ;  Lamcaster  v. 
Eoors,  1  Ph.  349,  355;  13  L.  J.  Ch. 
269  ;  and  the  same  seems  now,  since  the 
3  &  4  Wm.  4,  0. 104,  to  apply  to  a  simple 
contract  creditor. 

(o)  Williams  v.  Springfield,  1  Vern. 


335,  476  ;  and  see  Long  v.  Clapton,  sup. 

(^p)  Morrett  v.  Paske,  sup. 

(q)  And  see  Bromley  v.  Eolland,  5  Ves. 
620. 

(r)  Darcy  v.  Hall,  1  Vern.  49.  See 
inf. 

(rr)  Inf.  p.  1042. 

(«)  See  Slip.  p.  494. 

it)  Pow.  Mtg.  973,  4th  edit. 

(tt)  Svp.  p.  654. 
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legal  remedy  at  law,  which  equity  will  not  take  from  him.  There 
certainly  seems  considerable  force  in  the  reasoning. 

Where  the  mortgagee  assigns  his  mortgage  as  a  security  for  the  Assignment  as 
sum  advanced  to  him  by  a  third  person,  and  also  is  personally 
liable  by  covenant  for  the  payment  of  such  sum,  the  assignor  is 
somewhat  in  the  situation  of  a  surety,  and  cannot  be  enjoined  by  the 
assignee  from  suing  the  original  mortgagor  upon  his  covenant, 
except  upon  the  terms  of  such  assignee  releasing  the  assignor  from 
his  personal  liability,  and  reconveying  any  estate  of  the  assignor 
that  had  been  included  in  the  second  mortgage  {x). 

Although  a  pledgee  may  not  have  a  right  to  pledge  to  a  third  P|«^g«  •>? 
person  with  power  of  sale,  the  Court  will  not  interfere  to  prevent  a 
sale  under  the  second  pledge,  if  the  pledgor,  having  notice  of  the 
second  transaction,  lies  by  and  permits  the  second  pledgee  to 
consider  the  first  pledgee  to  be  the  absolute  owner,  and  in  conse- 
quence to  grant  time  for  payment,  and  to  defer  the  sale  from  time 
to  time  ;  more  especially  if  the_original  pledgor  has  the  benefit  of 
the  second  advance  (y). 

Where  a  mortgage  is  to  be  paid  off  by,  and  assigned  to,  a  third  Transfer  not 
person  with  the  further  security  of  a  bond  from  the  mortgagor,  and  through 
the  solicitor  acting  for  both  parties  hands  over  the  bond,  but  retains  s°'"=i*™- 
the  transfer,  which  is  not  executed  by  the  mortgagee,  and  then 
absconds  with  the  money,  the  party  paying  it  must  bear  the  loss, 
and  the  bond  will  be  relieved  against  (z). 

If  a  mortgagee,  having  the  deeds  by  virtue  of  his  mortgage,  have  Ketention  of 

dfifids 

also  a  different  interest  in  the  estate  independently  of  the  mortgage, 
he  may,  on  an  assignment  of  the  mortgage,  retain  the  deeds  in 
respect  of  his  other  interest  (a). 

In  one  case  in  the  Queen's  Bench,  the  Court  seemed  of  opinion 
that  if  no  mention  is  made  of  the  title  deeds  in  an  assignment  of  a 
mortgage,  and  they  are  not  required  to  be  given  up,  the  assignor 
may  lawfully  deliver  them  to  the  mortgagor,  who  may  hold  them 
against  the  mortgagee  in  respect  of  his  equity  of  redemption  (6). 
This,  however,  seems  very  questionable. 

It  is  generally  considered  that  the  introduction  of  a  new  proviso  When  assign- 
of  redemption  in  the  assignment  of  a  mortgage  is  not  sufficient  to  to  a  new 
constitute  a  new  mortgage.      In  one  case,  however,  where  the  ^°^s^^- 

(k)  Oumey  v.  Seppings,  2  Ph.  40.  ~     (s)  Toung  v.  Guy,  8  Beav.  147.  . 

(y)  Nicholson  v.  Hooper,  i  My.  &  Cr.  (a)  Yea  v.  Field,  2  T.  R.  708. 

179.  (6)  -Davies  v.  Vernon,  6  Q.  B.  443. 
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mortgagee  assigned  a  part  of  the  mortgage  debt,  and  joined  with  the 
heir  of  the  mortgagor  in  conveying  part  of  the  mortgaged  lands  to  a 
new  mortgagee,  with  a  new  proviso  and  at  a  new  rate  of  interest, 
and  with  a  bond  and  covenant,  the  Master  of  the  Eolls  held  that  it 
constituted  a  new  mortgage  (c). 

A  voluntary  deed  of  assignment-  by  a  mortgagee  of  all  his  debts 
and  personal  estate,  with  a  grant  generally  of  all  the  estates  held  by 
him  by  tuay  of  mortgage,  but  not  specifying  the  particular  lands,  and 
without  delivery  of  the  mortgage  deed,  or  notice  to  the  mortgagor, 
will  not  be  aided  in  equity,  if  the  deed  be  inoperative  at  law,  though 
there  be  a  covenant  for  further  assurance  {d).  But  at  law,  a  general 
assignment  by  A.  of  all  his  personal  estate  and  effects  to  trustees, 
has  been  held  to  pass  a  mortgage  of  leaseholds  (e). 

It  is  not  champerty  if  a  mortgagor,  pending  a  suit  respecting  the 
validity  of  his  transaction  with  the  mortgagee,  give  a  lien  on  the 
securities  in  the  hands  of  such  mortgagee  to  another  creditor,  in 
consideration  of  that  creditor  giving  up  other  securities  (/),  although 
it  might  have  been  so  if  he  had  undertaken  to  maintain  the 
proceedings.  So  a  first  inortgagee,  pending  a  suit  with  a  party 
claiming  adversely  to  the  mortgagor,  may  assign  the  first  mort- 
gage with  power  to  prosecute  the  suit,  to  a  second  mortgagee,  who 
covenants  to  indemnify  the  assignor  against  the  costs  of  the 
action  {g).  And  as  a  bond  fide  assignment  of  the  subject  of  a  suit 
may  be  made  pending  that  suit  {h),  it  would  seem  that  it  is  open 
either  to  a ,  mortgagor  or  mortgagee  during  a  redemption  or  fore- 
closure suit  to  assign  his  interest  in  that  suit. 

The  assignee  of  a  contract  or  chose  in  action,  or  equitable 
security,  takes  it  subject  to  all  equities  arising  upon  it  (i) .  Payments 
by  the  mortgagor  to  the  original  mortgagee  after  the  assignment, 
but  without  notice  of  it,  are  binding  on  the  assignee  {k) ;  but  not 
payments  to  the  solicitor  of  the  mortgagee  unless  he  had  special 
authority  (Z). 

On  an  intended  transfer  of  a  mortgage  by  three  mortgagees, 
money  due  by  the  transferee  to  one  of  the  mortgagees  is  not  equi- 
valent to  payment  to  the  other  transferees  without  their  consent  (m). 

(c)  Barium,  v.  Earl  of  Thamet,  3  M.  &      B92. 


K.  607. 

(d)  Ward,  v.  Audland,  8  Beav.  201. 

(e)  West  V.  Stewwrt,  14  M.  &  "W.  47. 
(/)  Hartley  v.  Russell,  2  S.  &  S.  244. 
(g)  Sumter  v.  Daniel,  4  Ha.  420. 

(A)  Harrington  \.  Long,  2  M,  &  K. 


(i)  lAcklarrow  v.  Mason,  2  T.  E.  63  • 
Mangles  v.  Dixon,  3  H.  L.  702  ;  1  Mac. 
&  G.  437. 

{k)  Williams  v.  Sorre.ll,  4  Vea.  389. 

(I)  Withington  v.  Tate,  i  Ch.  288. 

(m)  Griffin  v,  Clowes,  20  Beav.  61, 
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The  costs  of  assignment  are  payable  by  the  mortgagee  (m).  As 
to  covenants  by  the  transferee  sub-mortgaging  his  mortgage, 
see  (0).  A  transfer  of  a  mortgage  cannot  be  compelled  (p).  Where 
no  money  passes  on  a  transfer,  a  reconveyance  will  be  ordered  (q). 
Interest  paid  by  transferee  to  transferor,  though  not  mentioned 
in  the  transfer,  is  recoverable  (r).  The  possession  by  the  trans- 
feree of  a  legal  interest  in  the  estate  does  not  strengthen  his 
position  (s). 

If  there  be  fraud  in  the  original  creation  of  the  mortgage,  as,  for  F™*!  in 
example,  if  no  money  actually  pass  between  the  parties,  and  if  the  gage  how 
mortgagee  afterwards  assign  to  a  third  person  for  a  valuable  con-  °'^°°'^  '"'*'''®" 
sideration,  without  notice  of  the  fraud  in  the  original  transaction, 
and  the  mortgagor  convey  his  equitable  interest  to  a  stranger  for  a 
valuable  consideration  without  notice  of  the  mortgage,  the  money 
paid  on  the  assignment  will  make  good  the  original  transaction 
and  purge  the  fraud  {ss). 

But  the  transferee  is  in  no  better  position  than  the  mortgagee  ^^^^  "o^- 

gage  void. 

when  the  mortgage  is  absolutely  void  from  the  beginning,  although 

he  took  for  valuable  consideration  and  without  notice  (t) ;  but  where 

the  security  is  only  voidable,  it  may  become  valid  in  the  hands  of 

such  a  transferee  (u). 

The  benefit  of  the  debt  passes  by  a  transfer  of  the  estate  {x),  and 

if  the  benefit  of  the  debt  be  assigned,  and  the  assignment  refer  in 

terms  to  the  security,  the  benefit  of  the  security  will  pass  (y). 

The  power  of  sale  in  the  mortgage  should  also  be  referred  to  in  Power  of  sale 

on-  transfer, 
the  transfer  (z) ;  but  it  would  seem  that  all  powers-  and  securities, 

although  not  mentioned,  would  pass  (a). 

As  to  transfers  of  mortgages  in  copyholds,  see  sup.  p.  234.  CopyholdB. 

The  transfer  of  mortgages  on  a  change  of  trustees  has  been  Transfer  by 

trustees, 
simplified.     If  the  mortgaged  property  is  freehold,  it  is  conveyed 

to  the  use  of  the  continuing  and  a  new  trustee  as  heretofore ;  but  if 


{n)  Ee  BadcUffe,  22  Beav.  201 ;  2  Jur.  7  Jur.  N.  S.  1267  ;  Ogilvie  v.  Jeaffreson, 

N.  S.  387.  2  Giff.  363. 

(0)  6  Byth.  342,  by  Jarm.  ed.  2.  (m)  Judd  v.  Green,  33  L.  T.  N.  S.  597  ; 

\p)  Colyer   v.    C.    11   W.    E.    1051,  AUborcmgh  v.  Trye,  7  CI.  &  F.  436,  463  ; 

L,  J.  George  v.  Milbanke,  9  Ves.  190. 

(q)  Qriff,n  v.  Clowes,  sup.  (x)  Jones  v.  Gibbons,  ib.  411. 

(r)  Cotterell  v.  Finney,  9  Ch.  541.  (2/)  Exp.  Smith,  2  D.  &  C.  271. 

(«)  Bradwell  v.  Catchpole,  3  Sw.  78,  n.  (2)  Curling  v.  Shvttleworth,   6  Bing. 

{ss)  Newport's  Case,  Ca.  t.  Holt.  477  ;  121  ;  Young  v.  Boberts,  15  Beav.  558. 

Skin.  423.  («)  Woody.  Petrie,  7Ch.  385,  revei-sing 

(0  Parker   v.    Clarke,   30  Beav.   54,  10  Eq.  482,  M.  R. 

V  V  2 
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the  mortgage  is  of  personalty,  the  necessity  for  two  deeds,  which 
existed  before,  has  been  removed  by  Lord  St.  Leonards'  Act  (6), 
which  enacts  that  any  person  shall  have  power  to  assign  personal 
property  now  by  law  assignable,  including  chattels  real,  directly  to 
himseK  and  another  person  or  other  persons,  or  corporation,  by  the 
like  means  as  he  might  assign  the  same  to  another.  This  enact- 
ment does  not  apply  to  choses  in  action. 

There  is  an  obvious  difficulty  in  effecting  a  transfer  of  part  of  a 
mortgage  debt,  as  the  mortgagee's  remedies  by  sale,  foreclosure, 
&c.,  are  indivisible  so  as  not  to  admit  of  a  partial  transfer ;  but  the 
suggestions  made  in-  the  case  of  contributory  mortgages  are  appli- 
cable (c),  and  a  valuable  note  on  this  subject  will  be  found  in  (d). 

An  assignment  of  a  mortgage  without  express  words  as  to  rent 
then  in  arrear  does  not  carry  rent  accrued  due  prior  to -the  assign- 
ment (e)'.-  •  :   : 


(J)  22  &  23  Yict.  0.  35,  s.  21. 

(c)  Sup.,  p.  224.' 

(d)  2  Dav.  Conv.  1325,  ed.  3. 


(e)  Salmon  v.  Dean,  3  Mac.  &  G.  344  ; 
15  Jut.  641,  reversing  14  Jur.  235, 
Vi  C.  E. 
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